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~n tht ~uprtmt ~nurt n~ tht t!tnittd ~tnfts 
OCTOBER TERM, 1965 

No. 847 

NICHOLAS DEB. KATZENBACH, AS ATTORNEY GENERAL 
OF THE UNITED STATES, AND THE UNITED STATES, 

APPELLANTS 

v. 
JOHN P. MoRGAN AND CHRISTINE MoRGAN 

ON APPEAL FROM THE UNITED STATES DISTRIOT COURT FOR 
THFJ DISTRIOT OF COLUMBIA 

BRIEF FOR THE APPELLANTS 

OPINION BELOW 

The opm1on of the district court (R. 79) Is re
ported at 247 F. Supp. 196. 

JURISDICTION 

The judgment of the three-judge district court was 
entered on December 7, 1965 (R. 102) .1 Notices of ap
peal were filed in the district court on December 13 
and 20, 1965 (R. 104, 108). Jurisdictional statements 

1 On December 21, 1965, the district court granted a stay 
of its injunction pending this appeal on condition that the 
New York City Board of Elections 1naintain a separate list 
of persons registered by reason of the operation of Section 
4(e) of the Voting Rights Act of 1965 (R. 109). The condi-

. tion having been accepted, Section 4 (e) remains operative in 
New York City pending the decision here. 

( 1) 
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were filed here on December 23, 1965 and January 5, 
1966, and probable jurisdiction was noted on January 
24, 196G (R.. 110). ~rhe jurisdiction of this Court 
rests on 28 -u.s.C. 1252 and 1253. Iiatzenbach v. 
McClung, 379 1J.S. 294. 

QUESTION PRESENTED 

Whether Section 4 (e) of the Voting Rights Act of 
1965 is constitutional insofar as it prohibits the States 
from denying the right to vote to other-vvise qualified 
Puerto Rican residents who arc literate in Spanish, 
on accotmt of their inability to read and -vvrite Eng
lish . 

. CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 

1. Article IV, Section 3, clause 2, of the United 
States Constitution: 

The Congress shall have Power to dispose of 
and make all needful Rules and Regulations re
specting the Territory .or other Property be
longing to the United States; * * * 

2. Sections 1 and 5 of the Fourteenth Amendment 
to the United States Constitution: 

SECTION 1. * * * No State shall make or en
force any la\v which shall abridge the privileges 
or immunities of citizens of the United States; 
nor shall any State deprive any person of life, 
liberty, or property, without due process of 
law; nor deny to any person within its jurisdic
tion the equal protection of the laws. 

* * * * * 
SECTION 5. The Congress shall have power 

to enforee, by appropriate legislation, the pro
visions of this article. 
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3. :Section 4 (e) of the Voting Rights Aet of Au
gust 6, 1965, P.L. 89-110, 79 Stat. 437,439: 

(e) (1) Congress hereby declares that to se
cure the rights under the fourteenth amend
ment of persons educated in American-flag 
schools in which the predominant classroom 
language was other than English, it is neces
sary to prohibit the States from conditioning 
the right to vote of such persons on ability to 
read, write, understand, or interpret any mat
ter in the English language. 

(2) No person who demonstrates that he has 
successfully completed the sixth primary grade 
in a public school in, or a private school accred
ited by, any State or territory, the District of 
Colun1bia, or the Commonwealth of Puerto 
Rico in which the predominant classroom lan
guage was other than English, shall be denied 
the right to vote in any Federal, State, or local 
election because of his inability to read, write, 
understand, or interpret any matter in the Eng
lish language, except that in States in rwhich 
State law provides that a different level of edu
cation is presumptive of literacy, he shall dem
onstrate that he has successfully completed an 
equivalent level of education in a public school 
in, or a private school accredited by, any State 
or territory, the District of Columbia, or the 
Commonwealth of Puerto Rico in which the 
predominant classroom language was other than 
English. 

4. .Article II, Section 1, of the N e'v York Constitu
tion (in pertinent part) : 

Notwithstanding the foregoing provisions, 
after January first, one thousand nine hundred 
twenty-two, no person shall become entitled to 
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vote by attaining majority, by naturalization 
or otherwise, unless such person is also able, 
except for physical disability, to read and write 
English. 

Section 150, McKinney's Consolidated Laws of New 
York Ann., Election Law (in pertinent part) : 

* ·lEo * In the case of a person v1ho became en
titled to vote in this state by attaining majority, 
by naturalization or otherwise after Jan nary 
first, nineteen hundred twenty-two, such person 
must, in addition to the foregoing provisions, be 
able, except for physical disability, to read and 
write English. A "new voter," v1ithin the n1ean
ing of this article, is a person who, if he is en
titled to vote in this state, shall have become so 
entitled on or after Jan nary first, nineteen hun
dred twenty-two, and who has not already voted 
at a general election in the state of N ev1 York 
after making proof of ability to read and write 
English, in the manner provided in section one 
hundred sixty-eight. 

5. Section 168, McKinney's Consolidated Laws of 
New York Ann., Election Law . (in pertinent part) : 

1. The board of regents of the State of New 
York shall make provisions for the giving of 
literacy tests. 

* * * * * 
2. * * * But a new voter may present as evi

dence of literacy a certificate or diploma show
ing that he has completed the work up to and 
including the sixth grade of an approved ele
mentary school or of an approved higher school 
in which English is the language of instruc
tion. or a certificate or diploma showing that 
he has completed the work up to and including 
the sixth grade in a public school or a private 
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school accredited by the Commonwealth of 
Puerto Rico in which school instruction is car
ried on predominantly in the English language 
or a matriculation card issued by a college or 
university to a student then at such institution 
or a certificate or a letter signed by an official of 
the university or college certifying to such at:
tendance. But the genuineness of the certifi
cate and the identity of the voter shall remain 
questions of fact to be established to the satis
faction of the election inspectors and subject to 
challenge, like any other fact relating to the 
qualification of a voter. 

If, however, such certificate, diploma, tnatric
ulation card or letter of certification cannot be 
produced, the appropriate board shall register 
the applicant upon the execution of an affidavit 
in substantially the following form: [affidavit 
form omitted; 1965 Cum. Po~ket Part]. 

STATEMENT 

On August 6, 19,65, the President of the United 
States signed into law the Voting Rights Act of 
1965. On the same day, appellees, a husband and 
wife who are registered voters in Kings Oounty, 
N e\V York, filed their complaint in the district court 
seeking to enjoin the Attorney General from enforc
ing the provisions of Section4(e) of the Act (R.1).2 

2 The complaint was filed in the United States District Court 
for the District of Columbia in accordance with Section 
14(b) of the Voting Rights Act of 1965 (P.L. 89-110, 79 Stat.. 
445), which provides that "[n]o court other than the District 
Court for the District of Columbia * * * shall have jurisdic
tion to issue * * * any restraining order or temporary or per
manent injunction against the execution or enforcement of 
any provision of this Act * * *." 
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On September 8, 1965, plaintiffs were granted leave 
to file an amended complaint and to add as parties 
th.e New York City B'Oard of Elections and its members 
(R. 11). 

The amended complaint alleged that approximately 
fifty perc.ent of the 700,000 migrants from Puerto 
Rico now living in New York City read and write 
only the Spanish language and many of these Span
ish~speaking residents live in Kings Connty, New 
York, where plaintiffs are registered voters; that 
laPge numbers of Spanish-speaking persons who are 
nnfamiliar with the English language would be en
titled to vote in New York City and Kings County 
by operation of Section 4 (e) of the Voting Rights 
Act of 1965 despite their inability to qualify under 
the English litera·cy requirements of New York law; 
that such pers-ons would be unfamiliar w-ith the in
formation available on political issues in New York 
City, most of which is published in the English lan
guage, and that the exercise of the franchise by such 
persons will -dilute the effect of plaintiffs' vote ; that 
the New York City Board of Elections had an
nounced its intention to comply with Section 4(e) 
and was actually regi'Stering persons unable to read 
and write English; and that the enactment of Section 
4(e) is not authorized by the Fourteenth Amend
ment and therefore its enforcement deprives plain
tiffs of their rights secured under the Fifth and 
Ninth Amendments to the Constitution (R. 13-16). 
The. prayer was for a declaratory judgment declaring 
Section 4(e) unconstitutional and an injunction pro
hibiting the Attorney General and the New York City 
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Board of Elections from enforcing or complying with 
Section 4(e) (R. 16). 

On September 20, 1965·, the United States wa-s 
granted leave to intervene as a defendant (R. 28) ,8 

and on Septen1ber 21, 1965, a three-j:udge court was 
designated (R. 29). In their joint answer, the defend,.. 
ants Katzen bach and the United States admitted thai 
Section 4 (e) is in direct conflict with the· English lit
eracy requirement of the New York Election Law; 
that many Spanish-speaking persons not lite'tate in 
English who live in Kings County would be qualified 
to vote by reason of Section 4 (e) ; and that the At
torney General had taken action to enforce Section 
4(e) (R. 37-39). All the defendants admitted that the 
New York City Board of Elections was. actively regis
tering· persons under the provisions of Section 4 (e) 
R. 35, 38). 

On October 18, 1965, the cas-e was argued and sub
mitted for decision on cross-motions for snmma-ry 
judgment without the taking of oral testimony. 

On November 15, 1965, the district court anno1111eed 
its decision that Section 4 (e) is unconstitutional, Cir
cuit Judge McGowan dissenting.4 Th'e eourt ruled 
that the plaintiffs had standing to correct any dilution 
of their vote accomplished by the registration and 

3 The United States is authorized by statute to intervene as 
a party in any action "wherein the consitutionality of any Act 
of Congress affecting the public interest is drnwn in question." 
28 u.s.c. 2403. 

4 An order declaring Section 4(e) unconstitutional and en
joining the Attorney General and the New York City Boa-rd of 
Elections from enforcing or complying with Section 4(e) was 
entered on December 7, 1965 (R. 102). 
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voting of persons "not legally entitled to vote" (R. 80). 
The majority opinion goes on to state that "the quali
~cations of voters has been invariably a matter regu
lated by the States. This subject is one over which 
the Congress has no power to legislate" (R. 84). The 
~ourt reached this conclusion on the theory that "the 
right to vote is not a privilege derived from the 
United States, but is conferred by the State" (R. 85), 
and that only hy constitutional amendment could 
limitations be imposed on the power of the States to 
prescribe voter qualifications. It cited the Fifteenthr 
Nineteenth, and 'Twenty-Fourth Amendments as. 
establishing that ''whenever Congress took steps to 
prohibit the States from imposing a particular re
quirement or qualification for voting, no matter of 
what kind, it invariaJbly did so by initiating and pro
posing a ·Constitutional Amendment" (R. 88). The 
opinion notes that, until passage of the Voting Rights. 
Act of 1965, "it was the continuous and invariable 
view of the Congress that it may not intrude into this. 
field and does not have power to regulate the subject 
matter hy legislative enactment'' ( R. 88) . This .. 
Court's decision in Lassiter v. Northampton Board of' 
Elections, 360 U.S. 45, was invoked as. foreclosing the
argument that New York's English literary require
ment as applied to migrants from Puerto Rico vio
lates the Equal Protection Clause (R. 89). And, 
lfinally, the c.ourt rejected the contention that the 
territorial power conferred on Congress by Article 
tV, Section 3, of the ·constitution authorizes the en-. 
actment of Section 4(e)-noting that Section 4(e) 
"is neither limited nor directed solely to Puerto· 
Ricans" and adding that, in any event, "the power· 
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of Congress to legislate. for a territory does not em
brace authority to confer additional rights on citizens 
of the territory when they migrate to other parts of 
the United States" (R. 90). 

In dissent, Judge McGowan expressed his view that 
the Territorial Clause supports Section 4( e) insofar 
as it is challenged in this case, noting that "the com
plaint which plaintiffs make about Section 4(e) is 
confined to allegedly illegal voting by Puerto Ricans" 
(R. 93). He concluded that the territorial pow.er 
comprehends "laws relating to the status and rights 
of the people who inhabit those territories and pre
scribing that such status and rights are to be recog
nized throughout the United States as well as in the 
territory itself" (R. 94). Judge Mc:Gowan referred 
to the evolving congressional policy of complete in
ternal independence for Puerto Rico and equal status 
as American citizens for natives of Puerto Rico, and 
observed that Section 4 (e) is a corollary to the con
gressional decision to permit Puerto Rico's Latin cul
ture and Spanish language to prosper without main
land interference to the extent desired by the Puerto 
Ricans themselves (R. 95). An integral aspect of 
this policy has been the tolerance of the use of Span
ish as the language of instruction in the public schools 
(R. 97-98). Against that backgrotmd, Judge Mc
Gowan concluded that "[a]ssuring our Puerto Rican 
citizens a right to vote under the circumstances dis
closed in this record could rationally have been 
deen1ed by Congress to be" included among the "rele
vant objects of national concern in our relationships 
with our territories" (R. 102). 

210-107--66----2 
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INTRODUCTION AND SU~1:MARY 

We consider Section 4(e) of the Voting Rights Act 
of 1965 only insofar as it requires the States to admit 
to the vote otherwise qualified and literate American 
eitizens educated in Spanish in Puerto Rico, notwith
standing their inability to read or w:rite English. To 
be sure, the provision, in terms, sweeps more broadly
encompassing every ''person" educated in any "Ameri
·can-fiag" s·chool in "any State o.r territory" where the 
classes were conducted in any language ''other than 
English" (s.upra, p. 3).. But there is no present 
occasion to examine other possible applications. Not 
only is the c~se before the Court confined to Puerto 
Rican residents of the continental United States, but 
no different controversy has arisen under Seetion 
4(e).5 Nor are there likely to be other applications 
of the provision; so far a-s we are aware, there are 
today no American flag elementary schools teaching. 
primarily in a foreign language outside Puerto Rico. 6 

5 The- <imJ.y other controve~y that ha-s reached the courts is 
United States v. County Board of Eleeti'.ons of Monroe County, 
N:Y., 248 F. S'upp. 316 (W.D. N.Y:), appeal pending, No. 104:0, 
tlris Term-afso a Ca8e involving the· application of Section 
4 (e} to Puerto Ricans in New York State. 

6 At least, there appear to be no pul!>lic or parochia.l schoO'ls 
of that character. The only partial exceptions, so far as we 
a:re advised, a·re one- primary schohl near· the Mexican border 
in. Texas and ene· in F.1ori<ht which conduct classes. in both 
English and Spanish in the: lowest grades, and a group of 
parochial schoolS' in the New England States where French 
is the- language of instructiun in various minor subjects. We 
unde·rstalild,. however, that in none 0f these schools is the foreign 
language the "predominant" language o:f instruction and that 
the graduates of such schools in fact achieve substantial literacy 
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In any event, the legislative history of Section 4( e) 
is plain that Congress was focusing exclusively on the 
situation of Puerto Ricans on the mainland-pri
marily in New York City-and would have enacted 
the provision to remedy their problem alone, without 
regard to other beneficiaries of the legislation, i:f there 
be any. There is here no obstacle comparable to that 
encountered in the effort to sustain the Civil Rights 
Act of 1875 as applied only to public conveyances en
gaged in interstate commerce or operating within an 
area where the federal power is plenary. See Civil 
!lights Cases7 109 U.S. 3, 19; Butts v. Merchantg 
Transp'n Uo., 230 ·u.s. 126. Compare, also, Trade
]!Jark Cases7 100 U.S. 82, 9&-99. At the least, the 
application of the statute to Puerto Ricans presents 
a severable question. 7 Accordingly, the Court is free 
to pass on the constitutionality of Section 4 (e) as 
applied to Puerto Rican residents of the United States 
'vithout, at the. same time, resolving all other hypo
thetical eases. 

Thus narrowed to a special situation, the statute 
in suit does not raise far-reaching questions. conce:rn-

in English. We put to one side special schools catering to the 
children of foreign diplomats and other schools, if any, at
tended prinurily by aliens; as a practical matter, Section 4(e) 
applies only to American citizens, since citizenship is a pre
requisite to voting in all 50 Stat~s. 

7 The Voting Rights Act, of which Section 4 (e)' is a part, 
contains the following express severability clause ( § 19') : 

If any provision of this Act or the application thereof to 
any person or circumstances is held invalid, the remainder 
of the Act and the application of the provision to other 
persons. not similarly situated or to. other cireum:stan.ce& 
shall not be affected thereby. 
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ing the power of the national legislature generally to 
fix voting qualifications, nor even the more limited 
inquiry whether Congress may in1plen1ent the Equal 
Protection Clause (or the Privilege and I1nmunities 
Clause) of the :b--,ourteenth Amendment by exempting 
citizens from discrimination in the exercise of the 
right to vote on account of their native language or
what often amounts to the same thing-on account of 
their national origin. In our view, the present case 
may be resolved on a much narrower basis, in light of 
the special relationship between the federal govern
ment and Puerto Rico, the unique circumstances 
applicable to Puerto Ricans in the continental United 
States, and the particular responsibilities of the Con
gress with respect to those citizens. Accordingly, \Ye 

turn briefly to an examination of the background 
against which Section 4( e) was enacted . 
. We have set out at some length in an· appendix 

(infra, pp. 49-64) the history of the relations between 
Puerto Rico and the continental United States, with 
particular emphasis of the language of instruction 
on the island during the last half century (infra, pp. 
55-61) and the migration of Puerto Ricans to the 
mainland (infr-a, pp. 62-64). The 1nost immediately 
revelant facts that emerge from that survey are these: 

First, notwithstanding a consistent policy of grant
ing increased autonomy to Puerto Rico, from the date 
of its acquisition in 1898 by the Treaty of Paris, 30 
~tat. 1754, 1759-which expressly provided that 
"· [t]he civil rights and political status of the native 
inhabitants * * * shall be determined by the Con
gress' '-until 195·2, governance of the island and the 
status of its residents have been subject to the 
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plenary po\ver of Congress to ''make all. needful 
Rules and Regulations respecting the territory * ~ ~* 
belonging to the United States" (U.S. Constitution, 
Art. IV, Sec. 3, cl. 2; see Downes v. Bidwell, 182 
U.S. 244; Balzac v. Porto Rico, 258 U.S. 298), and 
all that was done during that half-century with re
spect to Puerto Rico and its inhabitants, including 
the eventual achievement of commonwealth status, is 
ultimately attributable to the Congress. 

Second, by the Jones Act of 1917, 39 Stat. 951, 95g, 

the Congress conferred United States citizenship 
upon Puerto Ricans, thereby facilitating their unin
hibit<~d Inigration to the n1ainland; and they have, 
in fact, con1e here in ]arge numbers since 1946 (aver
aging over 41,000 annually for the decade 1951-1960), 
so that there are today almost a million Puerto 
Ricans residing in the continental United States, 
about three-quarters of them concentrated in New 
York City. 

Third7 after the failure of early attempts to impose 
English on the inhabitants of the island, and despite 
continuing efforts to introduce English as a second 
language, the government of the United States in 
practice permitted teaching in Spanish through the 
fourth grade from 1916 on (with only a very brief 
partial exception) , and, beginning in 1946, altogether 
abandoned English as the language of instruction in 
public schools-a policy which was consciously made 
irreversible, for practical purposes, in 1947 when ~on
gress amended the Organic Act to permit the appoint
ment of the Commissioner of Education by a popularly 
elected governor and again confirmed upon congres-
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sional agreement to -commonwealth status for Puerto 
Rico in 1952; the consequence is that, today-although 
the rate of literacy in Spanish is very high (more than 
83%) 8-almost two-thirds of the Puerto Rican popula
tion is unable to speak English, 9 much less read and 
write that language. 

It was against this background that Congress, in 
1965, enacted Section 4( e). The sponsors of the legis
lation-all New Yorkers (Senators Kennedy and 
J avits 10 and Representatives Ryan and Gilbert) 11

-

stressed the congressional responsibility for the migra
tion of Puerto Ricans to the .American mainland and 
for their language handicap, and consequent disfran
chisement in English-literacy States like New York. 
Thus, Representative Ryan thought it "unjust'' that 
Puerto Rican citizens educated in Spanish should be 
barred from voting here when "we encourage migra
tion between the island and the mainland.'' 12 Repre
sentative Gilbert termed it "an anomaly'' that the 
Congress should "eneourage the perpetuation of 
Puerto Rico's Spanish language and at the same time 
do nothing to protect the rights of ·citizenship of Puerto 
Ricans who move to other sections of the country." 13 

8 The literacy rate in Puerto Rico in 1960 was 83%. See 
R. 75. In light of the fact that the Commonwealth has re
cently expended one-third of its annual budget on education, it 
may be assumed that the literacy rate is now somewhat higher. 

9 SeeR. 75. 
10 See 111 Cong. Rec. 10643 (daily ed., May 19, 1965). 
uSee id., a.t 15101 (July 6, 1965) ; id., at 15665 (July 9, 1965). 
12 /d., at 15667. 
18 I d., at 15666. See, also, Congressman Gilbert's statement, 

Hearings on Voting Rights before Subcommittee No. !> of the 
House Judiciary Committee, 89th Cong., 1st Sess., 362 (1965). 
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Senator J avits spoke in like vein, emphasizing the 
rightful "sense of injustice on the part of those in 
Puerto Rico 'vho were educated in American flag 
schools'' under a federal policy which "allows the in
struction there to be in Spanish." 14 Perhaps Senator 
Kennedy sununed up the congressional mind when 
he exhorted his colleagues to discharge their "respon
sibility and obligation'' tDVt7ard people who had come 
here because Congress had n1ade them citizens, with a 
free right of entry to every State., yet with a language 
handicap that "is partly the result of a policy that we 
ourselves have fostered in Congress." u• 

The national legislature did not act precipitantly. 
As we have noted, the Puerto Rican migration to the 
continental United States-particularly New York 
State-has been substantial since the mid-1940's.16 

'Congress abstained for two decades and intervened 
only after New York declined 17 to follow the example 
of other States with substantial multilingual popula
tions-anwng them Louisiana, New Mexico, and Ha
waii 18 -and after judicial proceedings had failed to 

14 /d., at 10680. 
15 I d., at 10688. See, also, Senator J{ennedy's statement at 

id., 10675. 
16 See App., infra, p. 62; R. 72~ 
17 At least three proposab, to amend the New York Constitu~ 

tion so as to permit voting by persons literate in Spanish were 
submitted to the State legislature in 1962. · See Assembly Bills 
Nos. 121, 849 and 875, introduced at the session of the New 
York legislature beginning January 3, 1962. 

18 See infra, pp. 45-46. 

LoneDissent.org



16 

achieve the franchise for Spanish-speaking Puerto 
Ricans.19 

Nor did the OongreEs act intemperately or caprici
ously, legislating an unduly radical solution without 
regard to established local qualification procedures or 
the prerogative of the States to insist on an informed 
electorate. To be sure, Section 4 (e) qualifies the I~ng
lish literacy requirement of a few States.20 But the 
local decision to demand literacy is fully respected and 
every effort is made to reduce the impingen1ent to the 
n1m1mum. Moreover (as in this case), the law affects 
for the most part Spanish-speaking residents of New 
York City who have all the means of obtaining rele
vant information about electoral issues and candi
dates.21 The federal legislation imposes no undue 
burden on the State electoral machinery. It does not 
require the formulation and administration of a Span
lish literacy test. On the contrary, the States are 

19 See Oamaoho v. Doe, 31 Misc. 2d 692, affirmed, 7 N.Y. 2d 
762; Oamaoho v. Rogers, 199 F. Supp. 155 (S.D. N.Y.); Oar
dona v. Power, 16 N.Y. 2d 827, probable jurisdiction noted 
January 24, 1966, No. 673, this Term. 

20 The States requiring proof o:f literacy in English, expressly 
or by implication, are: Alabama, Alaska, Arizona, California, 
Connecticut, Delaware, Georgia, Hawaii (alternative to literacy 
in Hawaiian), Maine, Massachusetts, Mississippi, New Hamp
shire, New York, North Carolina, Oregon, South Carolil).a 
(alternative to property qualification), Washington, Wyoming, 
and perhaps Virginia. The requirement is temporarily sus
pended in Alabama, Georgia, Mississippi, South Carolina· a_nd 
most o:f North Carolina by :force o:f Section 4 (a) of the Voting 
Rights Act o:f 1965, sustained in South Carolina v. f{atzenbach, 
No. 22, Originn1, this Tenn, decided J\iarch 7, 1066. Of :1.11 the 
States affected, only :four (New York, California, Connecticut 
and Massachusetts) have a Puerto Rican population exceeding 
5,000. See R. 72. 

21 See infra, p. 44. 
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required to admit to the vote only those who have suc
cessfully completed six grades of school-remaining 
free to reject others who may have achieved literacy 
in their mother tongue without the benefit of formal 
schooling for the required period. In this respect, 
Section 4 (e) accommodates itself to the voting regis
tration procedures of New York, the most directly 
affected State. 

In sum, Congress has acted out of a sense of moral 
obligation, only after long restraint, and the means 
ultimately chosen consciously avoid any unnecessary 
offense to State policy or dislocation of local proce
dures. The reasonableness of the solution is not seri
ously debatable. The only real question is whether the 
Congre,ss wholly lacked constitutional power to pro
vide any remedy in the circumstances. We submit 
the Constitution fully authorizes the legislation in suit. 

We begin with the settled rule, enunciated by Chief 
Justice Marshall, a century and a half ago, that the. 
constitutional powers of the national Congress are 
not ''to be contracted by construction, into the nar
rowest possible compass" through "refined and meta
physical reasoning" that would render them ''totally 
unfit £or use" (Gibbons v. Ogden, 9 Wheat. 1, 222), 
and the corollary, that authority for congressional 
action may properly be sought in the Constitution as. 
a whole, or in the combined force of several provi
sions, not alone in one or another of the specific grants 
of power. Perhaps the most explicit statement of 
this principle is in the Legal Tender Cases, 12 Wall. 
457, 534: 
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* * * it is not indispensable to the existence 
of any power ·claimed for the Federal govern~ 
me.nt that it can be found specified in the words 
of the Constitution, or clearly and directly 
traceable to some one of the specified powers. 

·Its existence may be deduced fairly from more 
than one of the 'Subs1tantive powers expressly 
defined, or from them all combined. It is al
lowable to group together any number of them 
and infer from them all that the power claimed 
has been ·conferred. * * * 

We do not, of course, suggest that such an approach 
is equally appropriate in testing the legitimacy of 
every federal legislative act. Doubtless, when legisla
tion impinges on fundamental personal rights power 
should not be lighly inferred in the absence of an ex
press grant-espooially if the right involved is itself 
protected by a specific provision of the Constitution. 
See, e.g.7 Lamont v. Postmaster General, 381 U.S. 
301. The rule is wholly applicable, however, when, as 
here, the only question is whether a seemingly neces
sary congressional remedy to a national problem tr~s
passes on the prerogatives of another branch of gov
ernment or those of the States. Specifically, a broad 
reading of the Constitution has been indulged with re
spect to federal legislation p~otecting the right of 
citizens to vote. See Ex parte Siebold, 100 U.S. 371; 
United States v. Gale, 109 U.S. ~65; Ex parte Yar
brough, 110 U.S. 651, 665; Burroughs and Cannon v. 
United States~ 290 U.S. 534; see Smiley v. Holm, 285 
U"S. 355, 366-367; United States v. Classic, 313 U.S. 
299, 315. And the Court has accorded like treatment 
to those measures in which Congress was attempting 
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to fulfill its responsibilities toward its wards, whether 
natives of this continent or the inhabitants of our 
newly acquired possessions. See United States v. Kar 
gama, 118 U.S. 375; De Lima v. Bidwell, 182 U.8. 1; 
Downes v. Bidwell, 182 U.S. 244; Cincinnati Soap Oo. 
v. United States, 301 U.S. 308, 317. Thus, here, in 
sustaining legislation which-far from abridging the 
fundamental liberties of the peopl·e-seeks to facilitate 
the exercise of the franchise by former wards of the 
Congress, we are fully authorized to invoke a benevo
lent construction of 1the ·Constitution and freely to 
draw from "Seve!"al provisions as complementary 
sources of power. 

But, there is, in fact, little occasion to stray be
yond familiar boundaries. Indeed, at least two ex
press provisions rather plainly authorize the legisla
tion in suit. We consider first the so-called "Terri
torial Clause'' of the original Constitution (..Art. IV, 
Sec. 3, cl. 2), which empowers the Congress to ''make 
all needful Rules and Regulations respecting the Ter
ritory * * * belonging to the United States." It 
must be read tog.ether \vith the explicit stipulation of
the treaty of cession that "the civil rights and politi
cal status'' of Puerto Ricans should ''be determined 
by the Congress." Whatever the force of those provi
sions with respect to the Commonwealth of Puerto 
Ri<~o today, they were, after all, the predicate for the 
congressional policy which both permitted Puerto 
Ricans to retain their language and to freely migrate 
to the mainland ·as citizens, and we submit they yet 
authorize Congress to "wind up" the n1atter by pro
viding a remedy for the resulting problem in some 
of the States. 
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Perhaps the Territorial Clause and the power to 
implement treaty obligations supply a sufficient basis 
for Section 4(e). Yet, it seems proper, also, to in
voke-as did the draftsmen of the legislation-the 
Fifth Section of the Fourteenth Amendment, empow
ering the Congress to "enforce" by any "appropriate" 
means, the "privileges and immunities" of American 
citizens, the guarantee against arbitrary legislation 
that abridges "liberty" without "due process of law," 
and the right to "equal protection of the laws". It is, 
of course, too late to question the proposition that the 
Fourteenth Amendment qualifies the prerogative of 
the States to fix qualifications for voting in their own 
elections. The principle we assert here is that the 
Fifth Section of the Amendment authorizes the Con
gress to search out and remove unreasonable restric
tions on the exercise of the franchise-at least for the 
benefit of American citizens to whom it owes a special 
obligation-and that its determination is entitled to 
deference, notwithstanding the courts might have hesi
tated to strike do,vn the State barrier in the absence 
of the federal legislative finding. 

Finally (although, as we have said, the point re
quires little argument once the existence of relevant 
power is established), we consider the objection that 
Section 4 (e) constitutes an unreasonable intrusion 
on the State prerogative to fix voting qualifications 
and to conduct its own elections as it chooses. 

We turn now to a more detailed examination of the 
sources of power and their relevance to the question 
presented. For convenience, we treat them sepa-
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rately. But, at the outset, we stress once again our 
belief that the several constitutional provisions in
voked should be viewed, in this context, as comple
mentary predicates for the challenged legislation. 

I. SECTION 4 (E) IS APPHOPRIA'l'E LEGISLATION UNDER THE 

CONGBESSIO~ AL PO'WER TO IlVIPLEMENT THE TERRITO

RIAL CLAUSE AND THE TREATY OBLIGATIONS OF THE 

UNI'rED STATES 

We have already sketched the evolving congTes
sional policy toward Puerto Rico: United States 
citizenship was granted its inha:bitants-carrying 
with it the pTivileges appertaining to that status, in
cluding the right to freely enter and est~blish resi
dence in the several States; yet, Puerto Ricans were 
permitted to retain their Spanish culture and to edu
cate their children in that language, and that decision 
was c.onfirmed when the island was accorded a large 
measure of political autonomy, including the right to 
conduct its school system as it chooses. There can 
be no question of the power of the 'Congress to have 
determined these matters as it did. As Chief Justice 
Marshall suggested, at an early date, the authority to 
legislate for a new territory is both inherent-"the 
:inevita:ble consequence of the right to acquire terri
tory"-and expressly confirmed by the clause of Arti
cle IV, Section 3, of the Constitution which provides 
that "Congress shall have po·wer to * * * make all 
needful Rules and Regulations respecting the Terri
tory * * * belonging to the United States." Ameri
can Insurance Go. v. Ganter) 1 Pet. 511, 542--'543. 
See, also De Lima v. Bidwell) 182 U.S. 1, 19·6. The 
power has been called "plenary" (Hornbuckle v. 
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Toombs, 18 Wal. 648, 655), "full and complete" (Nar 
tional Bank v. County of Yankton, 101 U.S. 129, 133), 
"well-night absolute" ( Cincinnati Soap Go. v. United 
States, 301 U.S. 308, 347); but, whatever its limitations, 
it was plainly sufficient to support the policies we have 
recited. There is, of course, no doubt concerning the 
status of Puerto Rico as a "territory" within the 
Territorial Clause during the period involved. See 
De Lima v. Bidwell, supra; Downes v. Bidwell, 182 
U.S. 244; Balzac v. Porto Rico, 258 U.S. 298. See, 
also, Kopel v. Bingham, 211 U.S. 468. Moreover, 
with respect to Puerto Rico, the ·Congress possessed, 
if need be, an additional source of po,ver by virtue of 
the treaty of c.ession which explicitly provided that 
the "civil rights and political status of the native 
inhabitants * * * shall be determined by Congress.'' 
Treaty of Paris (1898), Art. IX, 30 Stat. 1759.22 No 
one can he heard to complain that the provision was 
later implemented by granting citizenship to the resi
dents of the territory. See Downes v. Bidwell, supra, 
at 279-280; Balzac v. Puerto Rico, supra, at 307-308. 
The only question here is whether Congress is now 
powerless to effectuate its policy with respect to 
Puerto Ricans who have come to the mainland by 
providing a shield against hostile State laws. 

22 See, also, Article 55 of the United Nations Charter, rati
fied by Congress (59 Stat. 1045-1046), which provides that the 
subscribing nations "shall promote * * * universal respect for, 
and observance of, human rights and fundamental freedoms 
for all without distinction as to race, sex, language, or reli-· 
gion," and Article 56 (id. at 1046), which binds the signatory 
nations to take action "in cooperation with the Organization 
for the achie-vement o:f the purposes set :forth in Article 55.'' 

LoneDissent.org



23 

In our view, the answer is plain: unless the Consti
tution absolutely forbids it, C·ongress may do what
ever is "necessary and proper for carrying into Exe
cution" (U.S. Constitution, Art. I, Sec. 8, cl. 18) its 
legitimate policy with respect to Puerto Ric.o and its 
citizens, invoking the very sources of power which 
authorized the decisions already taken. .As we have 
already noted, Section 4 (e) of the Voting Rights Act 
of 1965 is an attempt to discharge a continuing 
obligation toward our Puerto Rican citizens estab
lished on the mainland by insuring that the preserva
tion of their Spanish cultural heritage and language
which Congress itself i1nposed durmg its stewardship 
of the terri tory-does not become a serious legal 
handicap. That is a wholly proper concern. .As this 
Court said in sustaining special legislation for the 
benefit of the Philippines, the power to govern a 
possession "carries with it great obligations * * *. 
Among these correlative duties ~s the moral obligation 
to protect, defend, and provide for the general welfare 
of the inhabitants." Cincinnati Soap Go. v. United 
States, 301 U.S. 308, 314. There money was appro
priated, but, certainly, the duty can be no less, nor 
the power more doubtful, when the purpose of the 
legislation is to assure equal access to the franchise. 
Indeed, this Court has noted that citizenship was 

granted the inhabitants of Puerto Rico in part "to 
give them an opportunity, should they desire, to move 
into the United States proper and there without nat
uralization to enjoy all political and other rights." 
Balzac v. Porto Rico, 258 U.S. 298, 311. Thus, we 
sub1nit that Section 4(e), enacted as it was to imple-

LoneDissent.org



ment that promise, is fully authorized by the Terri
torial Clause and the power 'to implement treaty 
obligationS.23 

What answer can be made~ Only three possible 
objections 'Come to mind. 24 'The first-articulated by 
the majority below (R. 90)-is the proposition that 
the Territorial Clause authorizes only legislation 
which expends itself within the boundaries of the 
territory concerned. Another like contention might 
be that the congressional power undei' that provision 
ended when Puerto Rico ceased to be a ''dependent'' 
territory and achieved co1nmonwealth status. And, 
finally, it will doubtless ·be argued that, whatever the 
extent of the present applicability of the Territorial 
Clause to Puerto Rico or its citizens, it can never au
thorize an intrusion on the constitutionally recognized 
prerogative of the States to fix voting qualifications 
with respect to their own elections. We pretermit the 
last ·objection for the moment-deferring its consider
ing to the last portion of the brief in which we discuss 
the reasonableness of the legislation insofar as it is 
said to impinge on States interests, a question common 

23 In relying on the Territorial Clause we do not mean to 
ignore recent developments affecting the status of the island 
which may bear on the present scope of that power. See infra, 
pp. 27-30. See, also, App., infra, pp. 52-55. 

24 We do not stop to consider the objection made below 
(see R. 90) that, in enacting Section 4 (e), Congress expressly 
invoked only its power under the Fourteenth Amendment. We 
have already noticed the clear congressional purpose to reach 
Puerto Ricans, primarjly, if not exclusively (supra, pp. 10-11). 
Accordingly, here Congress might properly draw on any num~ 
ber of complementary sources of power which suggest the same 
result. See supra, pp. 17-18. 
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to every aspect of congressional power invoked (infra, 
pp. 42-48)-and turn here to the first two claims 
which bear only on the assertion of the Territorial 
Clause. 

1. The suggestion that the territorial power wholly 
ends at the shores of the 1nainland is rebutted by th~ 
decisions already cited. Thus, in Downes v. Bidwell, 
supra, this Court sustained under the Territorial 
Clause an otherwise unconstitutional special tariff 
enacted for the benefit of Puerto Rico but collected in 
the United States on imports from the island. And 
in Cincinnati Soap Go. v. United States, 301 U.S. 308, 
the payment to the Philippines of the proceeds of a 
domestic tax was upheld, at least alternatively, on 
the basis of the broad powers of the Congress with 
respect to the territories. See id. at 313-318, 320, 
322-324. Nor is the rule limited to money matters. 
In the Downes case itself it was expressly asserted 
that "the power to acquire territory by treaty implies 
not only the power to govern such territory, but to 
prescribe upon what terms the United States will 
receive its inhabitants, and what their status shall 
be * * *." 182 U.S. at 279. See, also, Rabang v. 
Boyd, 353 U.S. 427, 432-433. The status granted, of 
course, survives migration to the mainland. Indeed, 
the right freely to enter the United States was per
haps the most important attribute of citizenship. 25 

25 The grant of citizenship in 1917 had little, if any, e:ff~t at 
home. In Balzac v. Porto Rico, supra, this Court held that, 
except as expressly stipulated by the Jones Act (see § 2), 
the guarantees of the Bill of Rights were not thereby extended, 
to the residents of the island. 

21o-107--~6----3 
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That is expressly recognized in the passage already 
quoted from the Balzac case (supra, p. 23), in which 
the ·Court emphasized that one of the intended bene
fits of citizenship when it was conferred on the inhabi
tants of Puerto Rico was precisely to enable them to 
come to the mainland on a footing of "exact equality 
with citizens from the American homeland'' and there 
"enjoy all political and other rights." 258 U.S. at 
311. 

Obviously, the consequences of granting citizenship 
to Puerto Ricans have been felt within the continental 
United States, in every State in which they reside. 
As the Court said in Balzac, "[i:]t enabled them 
to * * * becom [ e] residents of any State there to en
joy every right of any other citizen of the United 
States, civil, social and political.'' 258 U.S. at 308. 
Whether because they are citizens and are therefore 
protected from State "law[s] which shall abridge the 
privileges and immunities of citizens of the United 
States" (Fourteenth Amendment, Sec. 1; see, e.g., Ex 
parte Yarbrough, 110 U.S. 651; Oyama v. California, 
332 U.S. 633), or because, being citizens, they were 
enabled to migrate to the States and, as mere resi
dents, are entitled to due process and equal protection 
(see, e.g., Yick Wo v. Hopkins, 118 U.S. 356; Truax 
v. Raich, 339 U.S. 33; Takahaski v. Fish Comm'n., 
334 U.S. 410), and the other rights enjoyed by all 
who abide here (see, e.g., Edwards v. California, 314 
U.S. 1'60), the congressional decision responsible for 
their coming has necessarily affected the States where 
they chose to reside, overriding any contrary local 
policy. 

Thus, it is plain that the powers of Congres.s under 
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the Territorial Clause (like its authority to implement 
treaties, see M£ssouri v. Holland, 252 U.S. 416; Bald
win v. Franks, 120 U.S. 678, 683) may properly reach 
within the boundaries of a State. It need hardly be 
added that the legitimacy of congressional legislation 
affecting the rights of persons born in a territory does 
not depend on their location within or without the 
continental United States at the time of the enact~ 
ment. We assume that some Puerto Ricans were on 
the mainland when the Jones .Act was passed in 1917 
(seeR. 73) and that they, as well as the then inhabit
ants of the island, became citizens at that time.26 

A_ny doubt on this score, however, is resolved by the 
decision in Rabang v. Boyd, 353 U.S. 427, in which it 
was held that Filipinos lawfully admitted for per
manent residence here lost their status as nationals 
and became aliens subject to deportation under legis
lation enacted pursuant to the territorial power when 
their country was proclaimed independent. 

2. Equally untenable \Vould be any contention that 
Congress lost all its powers under the Territorial 
Clause when Puerto Rico became a commonwealth. 
Doubtless, by agreeing to a new status for the island 
and ratifying the Puerto Rican Constitution ( 66 Stat. 
327), the federal legislature relinquished a large 
measure of control over Puerto Rican affairs. '11here 
is no occasion to discuss here the varying views 

26 All residents of the island had been declared "citizens, of 
Porto Rico" in Section 7 of the Foraker Act ( 31 Stat. 79), 
and all citizens of Puerto Rico were made citizens of the 
United States by Section 5 of the Jones Act without regard to 
their residence (39 Stat. 953). 
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which have been expressed concerning the revocable 
or irrevocable character of the grant of autonomy 
and the nature and extent of Congress' present powers 
over Puerto Rico. See the memorandum of Assistant 
Attorney General Kramer, in Hearings on H.R. 9234 

before a Special Subcommittee of the House Committee 
on Interior and Insular Affairs, 56th Cong., 1st Sess. 
(1959). Nor need we mark the exact limits of the 
existing division of responsibility between the two gov
ernments. 27 The present legislation-\vhich expends 
itself wholly within the United States-does not in the 
least encroach on the Commonwealth's right of ·self
government. For present purposes, it is enough to 
notice there is continuing congressional jurisdiction 
over some matters affecting Puerto Rico, including 
foreign relations,28 defense,Z9 in1n1igration and naturali
zation/0 postal/1 and monetary affairs/2 and 
those activities which are traditionally subject to 
interstate reguation. 33 See, also, 48 U.S.C. 734.34 

Indeed, in testing the applicability of the Territorial 
Clause in the present context, it is perhaps sufficient 
to say that Puerto Rico is not an independent nation 

27 Those questions are presently under consideration by the 
United States-Puerto Rico Commission on the Status of Puerto 
Rico. See Pub. L. 88-271, 78 Stat. 17. 

28 E.g., 22 U.S.C. 284g. 
29 E.g., 32 U.S.C. 109. 
30 See 8 U.S.C. 1101(a) (38). 
31 E.g., 39 U.S.a. 705 (e). 
32 E.g. 48 U.S.a. 741 (a), 745. 
33 E.g., 29 U.S.a. 213 (f) (Fair Labor Standards Act). 
34 The cited provision of the Puerto Rican Federal Rela

tions Act provides in pel'ltinent part: "The statutory laws of the 
United States not locally inapplicable * * * shall have the 
same force and effect in Puerto Rico as in the United States 
* * *" See Rios v. United States, 256 F. 2d 68 (a.A. 1). 
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and that its natives are still citizens of the United 
States. That was, in effect, the ruling in the Cincin
nati Soap Go. case with respect to the Philippines 
after those islands had achieved a comparable ''com
monwealth" status. The· strikingly appropriate 
words of that decision bear repeating (301 U.S. at 
319-320) : 

* * * it is contended that the passage of the 
Philippine Independence Act of March 24, 
1934, c. 84, 48 Stat. 456, and the adoption and 
approval of a constitution for the Coinmon
wealth of the Philippine Islands have created 
a different situation; and that since then, what
ever may have been the case before, the United 
States has been under no duty to make any fi
nancial contribution to the islands. Undoubt
edly, these acts have brought about a profound 
change in the status of the islands and in their 
relations to the United States; but the sover
eignty of the United States has not been, and, 
for a long time, may not be, finally withdrawn. 
So far as the United States is concerned, the 
Philippine Islands are not yet foreign terri
tory. By express provision of the Independ
ence Act, we still retain powers with respect-to 
our trade relations with the islands, with cer
tain exceptions set forth particularly in the act. 
We retain powers with respect to their finan
cial operations and their currency; and we con
tinue to control their foreign relations. The 
power of review by this court over Philippine 
cases, as now provided by law, is not only con
tinued, but is extended to all cases involving the 
Constitution of the Commonwealth of the 
Philippine Islands. 
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Thus, while the power of the United States 
has been modified, it has not been abolished. 
Moral responsibilities well may accompany the 
process of separation from this country; and, 
indeed, they may have been intensified by the 
new and perplexing problems which the Philip
pine people now will be called upon to meet as 
one of its results. The existence and character 
of the consequent obligations and the extent of 
the relief, if any, which should be afforded by 
the United States in respect of then1, are mat
ters, not for judicial but for Congressional 
consideration and determination. 

In short, whatever its present limits, there yet re
mains some power in the national Congress to legislate 
for the benefit of Puerto Ricans. At the least, it 
would seem, the federal legislature is authorized to 
carry out its old obligations toward the islanders it 
has invited here by providing a remedy that Puerto 
Rico is power less to afford. Section 4 (e) does no 
1nore. 

II. SECTION 4 (E) IS APPROPRIATE LEGISLATION UNDER 

THE FIFTH SECTION OF THE FOURTEENTH AMENDMENT 

Strong arguments have been advanced to show that 
the Fourteenth Amendment, ex proprio vigore, out
laws State voting qualification rules (like those of 
New York) which discriminate against residents who, 
though literate in their native language, 'Cannot read 
and write English-at least when the otherwise quali
fied applicants constitute a substantial minority who 
possess all the n1eans of adequately informing thmn
selves concerning the electoral issues and candidates. 
See Appellant's Brief in Cardona v. Power, No .. 
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673, this Tern1, certiorari granted January 24, 1966. 
That contention is the more forceful when we rec
ognize that the discrimination operates against per
sons -vvhom Congress invited here an account of their 
education in what is, after all, on official Alneriean 
language-and therefore violates a long-standing 
policy of the United States. Even aliens might suc
cessfully clai1n exemption from hostile State legisla
tion abridging fnnda1nental rights under these cir
cumstances. Cf. Truax v. Raich, 239 U.S. 33; Taka
hashi v. Fish C o1nm'n., 334 1T.S. 410. Citizens doubt
less have a stronger right. But, in our view, those 
questions are not necessarily presented by the instant 
case. The issue here is, rather, whether the express 
congressional determination that it is irnpermissible, 
in the actual circumstances, to har citizens from tho 
vote on the sole ground of their literacy in a language 
other than English (albeit in an American language 
in law and in fact) is a proper exercise of the power 
to "enforce" the guarantees of the Fourteenth 
Amendment-notwithstanding the A1nendment, of its 
force, may not annul the State rule affected by the 
legislation. 

Underlying our statement of the question presented 
are two assumptions: that Section 5 of the Fourteenth 
Amendment invests the Congress with so1ne authority 
to legislate with respect to State voting qualifications; 
and that the powers of the legislative branch of the 
national government, in this particular, are son1ewhat 
broader than those of the federal judiciary. We do 
not elaborate the first point, for it seems self-evident 
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that if Section 1 itself may restrict the State preroga
tive in this matter, as is now settled (Carrington v. 
Rash, 380 U.S. 89; Louisiana v. United States, 380 
U.S. 145; United States v. Texas (E.D. Tex.), decided 
February 9, 1966) ,35 Section 5-which applies to all 
the guarantees of the .Arnendment-authorizes Con
gress to legislate with respect to any matter within 
the purview of the first section. We turn immedi
ately to our second premise. 

It is, of course, a principle of general application 
that the Congress, when exercising its express powers, 
may paint -vvith a broader brush than the courts. See 
Everard's Breweries v. Day, 265 U.S. 545; Currin v. 
Wallace, 306 U.S. 1; United States v. Darby, 312 U.S. 
100. That is, in part, a necessary corollary of the 
regula ·tory function of legislation. But it implies also 
a recognition that the marking of constitutional 
boundaries often involves judgments which are best 
left to the legislative branch. See South Carolina v. 
l(atzenbach, No. 22, Original, decided March 7, 1966, 
slip opinion, pp. 18-21. Invoking this principle, we 
suggest it is appropriate to concede a role to the Con
gress in delineating the content of "equal protec
tion' '-otherwise a guarantee of uncertain boundaries 
and varying applications-and in defining the "privi
leges and innnunities of citizens as they bear on 
the exercise of the franchise-a peculiarly political 
matter. 

1. Certainly nothing in the history of the adoption 
35 See, also, Brief for the United States as amicus curiae in 

Harper v. Virginia Board of Elections, No. 48, this Term, pp. 
15-23. 

LoneDissent.org



33 

of the Fourteenth Amendment opposes that sugges
tion. On the contrary, in the congressional debates 
leading to the adoption of the Amendment there was 
repeated emphasis on the importance of the grant of 
power to Congress under Section 5. Thus, speaking 
on behalf of the Joint Committee, Oongressman 
Stevens said that the Amendment "allows Congress 
to correct the unjust legislation of the States, so far 
that the law which operates upon one man shall 
operate equally upon all." Cong. Globe, 39th ~cong., 
1st Sess., p. 2459. Sen'ator Poland ,stressed the same 
point: 

It certainly seems desirable that no doubt should 
be left existing as to the power of Congress to 
enforce principles lying at the very foundation 
of all republican government if they be denied 
or violated by the states. [Cong. Globe, 39th 
Cong. 1st Sess., p. 2961.] 

Although the debate did not focus on the exact extent 
of legislative authority under the enforcement clause, 
the principal exposition of the reach of the clause in
dicates an understanding that Congress would imple
ment the broad protections against prohibited State 
action. "When Senator Howard of Michigan reported 
to the Senate on May 23, 1866, for the Joint Commit
tee, he explained that if rights were to be "effectuated 
and enforced" it was requisite that "additional power 
should be given to Congress to that end;" Section 5 
met that need, in his view, because it was "a direct 
affirmative delegation of power to Congress to carry 
out all the principles of all these guarantees, a power 
not found in the Constitution.'' The enforcement 
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clause would empower the ·Congress ''in ca:se the 
States shall enact laws in conflict with the principles 
of the amendment to correct that legislation by a for
mal congressional enactment." Cong. Globe, 39th 
Cong., 1st Sess., p. 2765-2768. Though not expressly 
articulated, it seems clear that the power to enact cor
rective legislation included authority, to be shared 
with the courts, to determine when there was a de
parture from the principles expressed in Section 1. 

This was undeniably the view taken by many who 
oppos·ed the Amendment in the ratification dehates. 
Thus, the Committee on Federal Relations of the 
Florida H'ouse of Representatives wrote that the 
Amendment 

vests in the General Government the power to 
annul the laws of a State affecting the life, 
liberty and property of its people, if Congress 
should deem them subject to the objections. 
therein specified. [Florida House Journal, 76 
(186,6).] 

And an opponent of ratification in the Pennsylvania 
House of Representatives argued that Section 5 "un
doubtedly confers upon Congress the power to define 
what are the 'privileges and immunities' of citizens," 
Pa. Leg. Rec. at App. p. 111, while the Governor of 
North Carolina warned that 

Congress is hereafter to become * * * the 
guarantor of equal protection of the laws, and, 
by appropriate legislation, to declare a system 
·of rights and remedies. [North Carolina 
House J. '29 (1866-1867).] 
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2. That the early Congresses so understood their 
mandate is a1nply shown by the legislation they en
acted. While much of it was procedural or remedial, 
there were also definitional provisions that gave sub
stance to the post-Civil War amendments. Thus, the 
Thirteenth Amendment-whose enforcement clause is 
identical to the Fourteenth's-was very soon imple
mented by the Civil Rights Act of 1866 (14 Stat. 27) 
which purported to confer specific rights on t~e 

former slaves as an incident of their emancipation (see 
Civil Rights Cases, 109 U.S. 3, 33). And, the next 
year, by the Peonage Abolition A,ct ( 14 Stat. 546, 18 
U.S.C. 444), Congress defined "involuntary servitude" 
as including Mexican "peonage.'' See Clyatt v. 
United States, 197 U.S. 207; Pollock v. Williams, 322 
U.S. 4. Ambitious attempts to "enforce" the Fif
teenth An1endment under a comparable grant of power 
by the Enforcement Act of 1870 (16 Stat. 140) were 
struck down (see United States v. Reese, 92 U.S. 214; 
James v. Bowman, 190 U.S. 127), but there yet sur
vives at least one provision of that statute which au
thoritatively defines the scope of the constitutional 
exemption from racial discrimination in voting as 
including "any election by the people in any State, 
Territory, district, county, city, parish, township, 
school district, municipality, or other territorial sub
division." See 42 U.S.C. 1971(a). And so it was 
with respect to legislation implementing the Four
teenth Amendment. 

The Enforcement Act of 1870, 42 U.'S.'C.1981, already 
mentioned, reenacted the provisions of the Civil Rights 
Act of 1866 as appropriate legislation to enforce the 
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Equal Protection Clause. That guarantee was now de
clared applicable to the rights "to make and enforce 
contracts, to sue, be parties, and give evidence, to inherit, 
purchase, lease, sell, hold, and convey real and personal 
property, and to the full and equal benefits of all laws 
and proceedings for the security of person and prop
erty," 14 Stat. 27; see 42 U.S.C. 1981, 1982; Buchanan 
v. Warley, 245 U.S. 60; Shelley v. J(raerner, 334 U.S. 
1. Some efforts to extend equal protection were held 
excessive. See Section 2 of the Ku !(lux Klan Act of 
April20, 1871 (17 Stat.13), invalidated in United States 
v. Harris, 106 U.S. 629, and Baldwin v. F~anks, 120 U.S. 
678; and Sections 1 and 2 of the ~civil Rights Act of 1875 
(18 Stat: 335, 336), declared unconstitutional in the Civil 
Rights Gases, 109 U.S. 3. But other definitional pro
visions have survived. Thus, Section 3 of the Act of 
1871 legislatively determined that a State's inability 
to protect the constitutionally protected rights of 
"any portion or class" of its inhabitants in time of 
domestic violence ''shall be deemed a denial by such 
State of the equal protection of the laws.'' 17 Stat. 
14, 10 U.S.C. 333; see Alabama v. United States, 373 
U.S. 545, and Brief for the United States in that 
case (No. 15, Original, October Term, 1962). And, 
finally, by Section 4 of the Civil Rights Act of 1875, 
supra, Congress gave specific content to the Equal 
Protection Clause by outlawing racial discrimination 
in the selection of juries. 18 Stat. 336, 18 U.S.O. 243. 
See Strauder v. vV est Virginia, 100 U.S. 303; Ex parte 
Virg·inia, 100 U.S. 339. 

Plainly, the legislators of the post-war decade 
viewed Section 5 of the Fourteenth Amendment (and 
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the comparable enforcement clauses of the Thirteenth 
and Fifteenth Amendments) as authorizing more 
than procedural or remedial legislation ; they deemed 
it to be their function to translate into concrete spe
cirfics the rather vague generalities of Section 1. Con
temporaries, and many of them participants in the 
drafting of the Amendment,"36 their understanding of 
the enforcement clause is entitled to deference. To 
be sure, this Court found that they had sometimes 
overreached the boundaries; but there has been no 
repudiation of the basic approach followed by the 
first "enforcers" of the Fourteenth Amendment. 

3. In its initial decisions ,construing the reach of the 
Reconstruction An1end1nents, this Court recognized the 
important role the Congress would play in vitalizing 
the broad guarantees. Thus, the Slaughter House 
Cases, 16 Wall. 86, although narrowly confining the 
reach of the Privileges and Immunities Clause, ex
pressed the view that if the States did not conform 
their laws to the mandate of the Equal Protection 
Clause, "then by the fifth section of the article of the 
.Amendn1ent Congress was authorized to enforce it by 
suitable legislation." I d. at 81. Likewise, in the 
Civil Rig.hts Cases, 109 U.S. 3-albeit the Court in
validated a measure enacted under Section 5 because 
it sought, quite unnecessarily in light of adequate 
State laws, to regulate conduct which the Court viewed 
as wholly private-there was an express recognition 

36 The government's brief in the pending case of United 
States v. Guest, No. 65, this Term, pp. 38-39, analyzes the 
record of those legislators who voted on the Fourteenth and 
Fifteenth A1nendments and the Acts of 1870 and 1871. 
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of congressional power "to adopt appropriate legisla
tion for c.orrecting the effects of * * * prohibited 
State laws * * *." I d. at 11. But, more revealing 
are the jury discrimination cases decided in 1880, 
Strauder v. West Virgiwia, 100 U.S. 303, and Ex parte 
Virginia, 100 U .'S 339. In Strauder the Court en
dorsed congressional legislation permitting removal 
of cases from State to federal court where a State by 
statute excluded all Negroes from jury service, and in 
Ex parte Virginia the Court upheld the provision of 
the ~Civil Rights Act of 1875 which penalized State 
officials guilty of excluding qualified citizens from 
jury service "on account of race, eolor, or previous 
condition of servitude.'? 

The decisions are noteworthy because they seem to 
accord great respect to the congressional determina
tion that racial discrimination in jury selection offends 
the Equal Protection Clause, a conclusion far from 
compelled by the historical evidence of the intent of 
the framers of the Amendment. ·see Frank and 
Munro, The Original Understanding of aEqual Pro
tection of the Laws," 50 Col. L. Rev. 131, 145 (1950); 
Bickel, The Original U nd.erstanding and the S egrega
tion Decision, 69 Harv. L. Rev. 1, 5:6, 64-65. That 
there was deference to the judgment of ·Congress is 
eloquently shown by the following passage from the 
opinion of the Court in Ex parte Virginia, (100 U.S., 
supra, at 345-34!6): 

All of the amendments derive much of their 
force from [the enforcement sections]. It is 
not said the judicial power of the general 
government shall extend to enforcing the prohi
bitions and to protecting the rights and immu-
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nities guaranteed. It is not said that branch 
of the government shall be authorized to declare 
void any action of a State in violation of the 
prohibitions. It is the power of Congress which 
has been enlarged. Congress is authorized to 
enforce the prohibitions by appropriate legisla
tion. Some legislation is contemplated to make 
the amendments fully effective. Whatever 
legislation is appropriate, that is, adapted to 
carry out the objects the amendments have in 
view, whatever tends to enforce submission to 
to prohibitions they contain, and to secure to all 
persons the enjoyment of perfect equality of 
civil rights and the equal protection of the laws 
against State denial or invasion, if not pro
hibited, is brought within the domain of con
gressiona.l power. 

·The ·Court has had little occasion to speak to the 
question since those early cases because, from 1875 
until the present decade, no legislation was enacted 
implementing any of the 1Civil War Amendments. 
But, see, United States v. Guest, No. 65, and South 
Carolina v. Katzen bach, No. 22, Original, this Term. 
One recent opinion respecting the role of the Congress 
as pioneer in delimiting the Equal Protection elause 
is worthy of note, however. In FOI!J v. New York, 332 
U.S. 261, the Court rejected several challenges to the 
"blue ribbon" jury system of that State, emphasizing 
that Congress had not spoken with respect to any 
discrimination in jury selection except that based o~ 
race or color, which had 'been explicitly outlawed 
since 1875. Referring to that provision, the opinion 
c.ontinues (332 U.S. at 282--:284) : 
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* * * F·or us the 1najestic generalities rof the 
Fourteenth Amendment are thus reduced to a 
·concrete statutory command when ·cases involve 
race or color which is wanting in every other 
case of alleged discrimination. This statute 
was a factor so decisive in establishing the 
Negro case precedents that the Court even 
hinted that there might be no judicial power 
to intervene except in matters authorized by 
~cts of Congress. * * * 

* * * It is significant that this Court never has 
interfered with the composition of state court 
juries exeept in cases where this guidance of C·on
gress was applicable. * * * 

* * * We do not mean that no case of discrin1-
ination in jury 'drawing except those involving 
race or color can carry such unjust consequences 
as to amount to a denial of equal protection or 
due process of law. But -vve do say that since Con
gress has considered the specific application of 
this Amendment to the state jury systems and 
has found only these discriminations to deserve 
general legislative condemnation, one who 
would have the judiciary intervene on grounds 
not covered by statute must comply with the 
exacting requirements of proving clearly that 
in his own case the procedure has gone so far 
afield that its results are a denial of equal 
protection or due process.37 

In sum, we submit that Senator J avits-one of the 

37 In a note at this point in the opinion (332 U.S. at 284, n. 
27), it is said: 

"It is unnecessary to decide whether the equal protection clause 
of the Fourteenth Amendment might of its own force prohibit 
discrimination on account of race in the selection of jurors, so 
that such discrimination would violate the due process clause 
of the same Amendment. Nor need we decide whether the due 
process clause alone outlaws such discrimination. * * *" 
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co-sponsors of the legislation in suit-correctly stated 
the import of the enforcement section of· the Amend
ment when he insisted that "it means that Congress 
may not only restrain States from violating the 14th 
Amendment, but may also use its judgment as to what 
is equal protection of the law-s * * *. '' 111 Cong. Roo. 
10680 (daily ed.). What is more, as Fay v. New York 
suggests, there are some occasions at least when it is 
wholly proper for Congress to take the initiative in 
marking the limits of permissible State action, under 
the Fourteenth Amendment. Professor Freund, as 

quoted by Senator Kennedy in the legislative debates 
( id., at 10677), has put it well: 

Just as Congress may give a lead to the courts 
under the commerce ·clause in prohibiting ·cer
tain kinds of State regulation or_ taxation, and 
just as rCongress may expressly prohibit certain, 
forms of taxation of Federal instrumentalities, 
whether or not the courts have done so of their 
own accord, so in implementing the 14th and 
15th amendments Congress may legislate through 
n declaration that certain forms o.f clas·sification 
are unreasonable for purposes of the voting 
franchise. 

The present instance, it seems to us, is a peculiarly 
appropriate exercise of that 'Congressional responsi-

bility. - Not only does the matter in suit involve the 
electoral process-an area of special legislative com
petence, one may assume-but the congressional power 
is employed to effectuate a federal policy with respect 
to peoples who have a special ·claim to the protection 
of the Congress. See United States v. County Board 
of Elections, 248 F. Supp. 316 (W.D.N.Y.), appeal 
pending, No. 1040, this Term. 
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III. SECTION 4 (e) DOES NOT UNREASON ABLY IMPINGE ON THE 

RIGHT OF THE STATES TO FIX VOTING QUALIFICATIONS 

AND PROCEDURES 

Thus far, we have examined the complementary 
sources of congressional power which seem to author
ize the challenged legislation. But we have largely 
ignored the objection that, whatever the scope of those 
powers in other areas, their exercise in the premises 
unduly impinges on the State prerogative to fix voting 
qualifications and procedures with respect to its own 
elections. We now turn to that question, discussing it 
on the assumption that the same test of reasonableness 
applies whether Section 4( e) is predicated on the Ter
ritorial Clause, the power to implement treaties, or the 
enforcement section of the Fourteenth Amendment
albeit the limitations upon the ·Congress may be some
what less if either of the first named powers is prop
erly invoked and sufficient to sustain the provision. 

At the outset, we suppose it now settled that Article 
I, Section 2, of the original Constitution and the Seven
teenth Amendment, in referring to "the Qualifi-cations 
requisite for Ele-ctors of the n1ost numerous Branch 
of the State Legislature,'' do not confer on the States 
an absolute pre1~ogative to grant or withhold the fran
eh~se on any ·conditions they ·Choose. We have recently 
had occasion to discuss that question at some length in 
briefs now before the Court in two related cases 38 and 
will not burden the Court 'vith a reiteration ·of that 
argumentation. For present purposes, it seems wholly 
sufficient to point to the recent decisions here in 0 ar-

as See Brief for the Defendant, in South Oarolina v. Katzen
baoh, No. 22, Original, pp. 33-38; Brief for the United States 
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ring ton v. Rash, 380 U.S. 89, and Louisiana v. United 
States, 380 U.S. 145. See, also, United States v. 
Texas (E.D. Tex.), decided February 9, 1966, and the 
concurring opinion of J-ohnson, J-., in U'tl/t.ted States v. 
Alabama (M.D. Ala.), decided March 3, 1966. On the 
other hand, 've freely concede the primary responsibili
ties of the States in this area and assert no general power 
in the national legislature to substitute its own mere 
preferences for the reasonable qualifi·cations fixed by 
State law. The fact is that the legislation in suit does 
not remotely involve the atte1npted exereise of any such 
sweeping federal prerogative. 

The issue here is very narrow. 39 New York and 
the other States affected by Section 4( e) have decided 
to demand literacy of their electorate. We do not 
quarrel with that choice. The sole effect of Section 
4(e) is to require the States involved to admit to the 
vote literate citizens -vvho speak another language . 
.And that liberalization of the local law, Congress 
could reasonably conclude, would not destroy the only 
legitimate purposes of conditioning the right to vote 
on literacy. Indeed, it is a proper assun1ption that 
the quality of the electorate in terms of education, 
political judgment, and n1oral character is not ma
terially affected by providing that literacy shall be in 

as Amicus Curiae, in Harper v. Virginia Board of Elections, 
No. 48, pp. 15-23. 

39 We agree with the view of Judge McGowan, dissenting 
below : "The challenge here made to Section 4 (e) goes mainly 
to the existence of Congressional power, and not to the pro
priety, in terms of reasonableness, of this particular exercise of 
it. This emphasis is tactically well-advised, since there would 
appear to he little doubt on the latter score" (R. 100; n. 6). 

LoneDissent.org



44 

either English or Spanish, rather than exclusively in 
English. And it is likevvise reas?nable to suppose 
that whenever there is a substantial body of voters 
who are illiterate in English, but literate in another 
language, public officials, political candidates, and the 
news media quickly and easily adapt to proYide such 
voters substantially the same infor1nation on the is
sues and the candidates as is available to other voters. 

The '"-;Oundness of those conclusions is demonstrated 
by the availability of Spanish language ne\vspapers 
and radio and television broadcasts in rnany parts of 
New York State 40-as the sponsors of the legislation 
informed their colleagueS.41 Also instructive is the 
fact that political candidates in New York have ad
justed to their bilingual consti tuencies.'12 We have a 

40 The record in this case includes affidavits of the managers 
of New York's two major Spanish-language newspapers and 
its three full-time Spanish-language radio stations (R. 50-59). 
It is shown that complete national and local news coverage is 
available to the Spanish speaking citizen. The statement of 
Stanley Ross, editor of "El Tiempo," typifies the extent of this 
coverage ( R. 50) : 

The paper subscribes to the United Press International 
wire service from which we receive reports in both Spanish 
and English. We also subscribe to several non-wire n1inor 
news services whose items we receive by 1nail in both Span
ish and English. The English news service reports and 
items and any press releases or information we receive 
in English from local and state political leaders and office 
holders are translated into Spanish :for publication. 

41 See, e.g., statements of Senator I{ennedy, 111 Cong. Rec. 
10675 (daily ed. May 20, 1965) and Representatives Gilbert, 
id. at 15666 (daily ed. July 6, 1965) and Ryan, id. at 15102 
(daily ed. July 6, 1965). 

42 See the affidavits of Bronx Borough President Badillo (R. 
58), State Assemblymen Ramos-Lopez (R. 61) and Rios (R. 
63), and State Senate candidate Cecilia (R. 59). 
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further indication in the policy of other States which 
have made accon1modations for persons whose major 
language is other than English. Thus, Hawaii allow·s 
persons literate in either English or Hawaiian to vote 
(Rev. Laws of Hawaii (1955), 'Sec. 11-8; see, also, 
Sec. 11-38, requiring the printing of candidates' names 
in both languages), and Louisiana provides that an 
applicant must be able to read and write in the 
English language or his mother tongue. ·Louisiana 
Constitution, Article 8, Sec. 1.43 So, also, in New 
Mexico, which has a large Spanish-speaking popula
tion, there is no English literacy requirement and 
ballots and instructions to applicants for registration 
are printed in both English and Spanish. New 
Mexico Statutes (1953) Sec. 3-3-7; 3-3-12; 3-2-41.44 

Indeed, New York itself requires that certain notices 
displayed in the New York City Criminal Court be 
printed in Spanish, as well as in Italian, Yiddish, and 

43 Although today Louisiana law provides :for statutes to be 
printed in English only, La. Rev. Stat. (1950) 43:18, 43:19, the 
State Constitutions of 1845 (Art. 132) and 1852 (Art. 129) 
provided that the Constitutions and statutes should be promul
gated in both English and French. The 1845 Constitution also 
expressly required that the Secretary be conversant in English 
and French; and members were permitted to address the legis
lature in either language (Constitution of 1845, Art. 104). 

44 See, also, the remarks of Senators Kennedy, Long, and 
Holland, 111 Cong. Rec. 10616-10618 (daily ed. May 20, 1965), 
and the affidavits in the record from office-holders in Louisiana 
[Rep. Edwin Willis (R. 67) ], Texas [State Reps. Johnson (R. 
64) and Alaniz ( R. 66)], and New Mexico [Attorney General 
Witt (R. 69) ]. 
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English. McKinney's New York Laws, Bk. 29A, Pt. 
III, N.Y. Criminal Court Act, Art. 5, Sec. 50.45 

Against these examples of accommodation, it is diffi
cult to appreciate that New York's decision to exclude 
Spanish-speaking citizens from the franchise is dic
tated by governmental necessity. There is no sugges
tion that States which permit non-English speaking 
persons to vote have suffered thereby; nor, indeed, 
is there any indication that problems peculiar to New 
York may explain its policy. Conversely, it cannot 
be said that Congress has imposed upon the State an 
uneducated or uninformed electorate. 

Finally, there is no basis for a claim that a substan
tial administrative burden has been imposed on the 
affected States-even assuming that such a considera
tion could outweigh an otherwise unjustified restric
tion of the franchise. See Carrington v. Rash, 380 
U.S. 89, 96. Section 4(e) requires no State to devise 
and administer a Spanish literacy test. Under the 
·statute, the only acceptable evidence of literacy in a 
language other than English is completion of six 
grades in an approved school (or a higher educational 
achievement if the State requires it of its English 

45 Other examples of State accommodation to non-English 
speaking minorities include the New Mexico requirement that 
certain official notices be printed in Spanish as well as in Eng
lish. (E.g., New Mexico Statutes (1953) 73-8-25; 75-21-3; 
75-22-3; 75-23-4; 75-28-3; 10-2-11); the Hawaii requirement 
that notices o£ auctions o£ public lands be printed in both 
Hawaiian and English (Rev. Laws of Hawaii (1955) Sec. 99-
40) ; and California's statute authorizing certain welfare infor
mational material to be printed in Spanish only, or in Spanish 
and English (West's Anno. Cali£. Code, Welfare and Institu
tions Section 10607). 
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speaking voters). 46 In this respect, the federal legis
lation adopts one of New York's modes of demon
strating literacy-the least burdensome for the State.47 

While Section 4 (e) does not specify the manner of 
"demonstrating'' the requisite educational achieve
nlent, it has been construed in practice-we think cor
rectly-as following the local procedure. Thus, even 
here, the accommodation is complete. That the fed
eral law, in fact, creates no difficult administrative 
problems is attested by the ease with which election 
officials in several Connecticut cities (R. 45-49), and 
New York City itself (R. 44), have adjusted to the 
new requirement. 

We conclude, in light of the important policies 
served and the clear power to effectuate them, that the 
challenged legislation does not unduly trespass on the 
legitimate prerogatives of any State and imposes no 
substantial administrative burden. Accordingly, it 
should be upheld. 

46 Until July 1965, New York required satisfactory comple
tion o:f eight grades as an alternative to submitting to the lit
eracy test, and a similar achievement would have been required 
o:f Spanish -speaking residents o:f the State. While the Voting 
Rights Act was pending in Congress, however, New York low
ered its educational requirement to six grades satisfactorily 
completed. Mcl(inney's 1965 Session Laws of New York, 
c. 797, § 1. 

47 In order to spare the affected States the burden of admin
istering a :foreign language test, Section 4 (e) does not require 
them to register Puerto Ricans who, though literate in their 
own language and able to successfully complete a test, have not 
attended a formal school :for the required period. In this 
respect, full parity is not demanded out o:f deference for State 
ad1ninistrative problems. 
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CONCLUSION 

For the foregoing reasons, the constitutional chal
lenge to Section 4(e) of the Voting Rights Act of 
1965 should be rejected and the judgn1ent below 
reversed. 

Respectfully submitted. 
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.APPENDIX 

A. THE TREATY OF PARIS AND FEDERAL REGULATORY 

LEGISLATION 

At the termination of the Spanish Ameriean War, 
Spain ceded Puerto Rico to the United 'States by 
Article II of the Treaty of Paris of 1898; 30 Stat. 
1754, 1755. Prior to 1898 Puerto Rieo, as a Spanish 
province, had experienced varying degrees of political 
autonomy from the Spanish crown/ but in 1897, just 
a year before the Spanish American War, a compre
hensive charter of self-rule regarding internal affairs 
was granted by the royal cro,vn. 2 Upon cession to 
the United States, the people of Puerto Rico antici
pated that the political autonomy achieved by the 
decree of 1897 ·would be preserved, indeed enlarged, 
by severance of the old ties with a n1onarchial gov
ernment and the new association vvith a republican 
democracy. 3 These expectations were not imme
diately realized. 

Article IX of the Treaty of Paris provided (30 
Stat. 1759): "The civil rights and political status of 

1 See F.ernos-Isern, Fronv Oolony to Oomrnonwealth, 285 
Annals 16-17 (1953). 

2 Royal Decree of November 25, 1897, Constitution Estab
lishing Self-Government in the Island of Puerto Rico by Spain 
in 1897, D~uments on the Constitutional History of Puerto 
Rico 31-46 (1964). 

3 Fernos-Isern, supra note 1, at 18. The expectation re
garding the 1897 decree may have been exaggerated in view of 
the authority retained by the crown through the appointed 
Governor General. See Magruder, The Oo,mmonwealth Status 
of Puerto Rico, 15 Pitt. L. Rev. 1, 2 ( 1953). 

210-107-6•{1.--{) 
(49) 
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the native inhabitants of the territories hereby ceded 
to the United States shall be determined by the Con
gress." The treaty made no further reference to the 
future form or source of government for the Island. 
Following two years of temporary military rule/ 
Congress, in the first Organic Act of Puerto Rico 
(commonly known as the Foraker Act, 31 Stat. 77) 
established a territorial government for the Island 
controlled almost entirely by appointees of the Presi
dent ·of the United States. Its principal features 
were a strong executive authority vested in a gov
ernor appointed by the President; executive depart
ment heads appointed by the President; an eleven
member upper legislative assembly (kno-wn as the 
Executive Council), all appointed by the President; 
a lower legislative assembly ·chosen by an electorate 
whose qualifications were to be established by the 
presidentially appointed Executive Council; a Su
preme Court of judges appointed by the President, 
and lower ·Courts administered by appointees of the 
governor (31 Stat. 81-84). The inhabitants were 
given their ·choice of remaining Spanish subjects or 
becoming "citizens of Puerto Rico"; they were not 
made American citizens (31 Stat. 79). 

Discontent among Puerto Ricans with their lack of 
political autonomy under the Foraker Act and a de
veloping sense in Congress of the advisability of 
modifying the relationship between the United States 
and Puerto Rico to reduce tensions between the two 5 

led to passage of the Jones Act in 1917. 39 Stat. 
951, 48 U.S.C. '731 et seq. ~lost significantly, Amer-

4 Fernos-Isern, supra, note 1, at 18. 
5 See Magruder, The Commonwealth States of Puerto Rico, 

15 Pitt. L. Rev. 1, 6 (1953); Hanson, Transformation.· The 
Story of lJfodern Puerto Rico, 50-51 (1955) (hereinafter cited 
as IIanson.) 
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ican citizenship was conferred on all native Puerto 
Ricans (39 Stat. 953) and certain constitutional 
guarantees ¥lere specifically extended to the new cit
izens (39 Stat. 951). An elective senate replaced the 
presidentially appointed Executive Council as the 
upper legislative assembly (39 Stat. 958), and four 
of the six department heads were to be appointed by 
the governor rather than the President of the United 
States. ld. at 956. The Resident Commissioner to 
the United States-an elective office created ·by the 
Foraker Act-was granted certain privileges in the 
House of Representatives but not the right to a vote. 
ld. at 9·63, 48 U.S.C. 891-894. 

Puerto Rico's agrarian economy experienced sig
nificant growth and change during the first three dec
ades of American control, although a skepticism 
prevailed regarding the degree to which Puerto 
Ricans themselves benefited from this growth.6 The 
decade of the 1930's, however, was a disaster for 
Puerto Rico. Poverty, disease and complete eco
nomic collapse were endemic to the entire island.7 

The widespread frustration sometimes found politi
cal expression in anti-Americanism and demands for 
complete independence. 8 The period produced the 
formation and growth of the Popular Democratic 
Party under the leadership of Luis Munoz-Marin, 
later to become the first popularly elected Governor 
of Puerto Rico.9 Munoz developed a consensus 
among Puerto Ricans in favor of a special political 
status for the island vis-a-vis the United States which 

6 See Hanson at 29-35; Perlo:ff, Transforming the E(}onorn;y, 
285 Annals 48 ( 1953). 

7 Hanson, Ch. IV; Tugwell, The /Stricken Land, 33-34 
(1947); Moscoso, lndrustrial Development in Puerto Rico, 285 
Annals 60 (1953). 

8 Hanson at 77-93. 
9 I-Ianson at 172-189. 
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took into account the fiscal and econon1ic dependence 
of the island and, at the same time, allo·wed for max
imum political dignity and self-respect. 10 The people 
of Puerto Rico came to reject independence as a solu
tion, partly for economic reasons, but, also, as Gover
nor Munoz has expressed it, because of the "mutual 
respect which had developed between the peoples of 
Puerto Rico and the United States \vithin our com
mon citizenship.'' 11 

B. COMJ\10N\VEALTH STATUS 

Further progress toward internal political auton
omy and mutual good ·will 'vas achieved in the 1940's 
when President Trun1an appointed Puerto Rico's first 
native-born Governor, Jesus T. Pinero/2 and when 
Congress in 194 7 amended the Jones Act to provide 
for the popular election of Governor. 61 Stat. 770. 

The development to-vvard a ne'v and different rela
tionship between the United States and Puerto 
Rico-which had its genesis in the growth of the Pop
ular Democratic Party in the late 1930's-culminated 
in Congressional action in 1950 providing for the or
ganization of a constitutional government by the 
people of Puerto Rico. 64 Stat. 319, 48 U.S.C. 731 
et seq. (known as Public Law 600). 

The debates over Public La\v 600 and the subsequent 
debates over Congressional ratification of the Con
stitution of Puerto Rico reflect a Congressional desire 
to promulgate self-government and self-determination 
in Puerto Rico. ·Congress hoped that Puerto Rico 

10 See Hanson at 188-189; Tugwell, The Stricken Land, 83 
(1947). 

11 Munoz-Marin, Detelopment Th1·ough De,mocracy, 285 An
nals 1, 5 (1953). 

12 Hanson at 208. 
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would serve as a example to other Latin American 
countTies. Thus, the Report of the Senate Committee 
on Interior and Insular Affairs on the bill to provide 
for the adoption of a Puerto Rican Constitution de~ 
d~ared [S. Rept. No. 177·9, Slst Cong., 2d Sess. (vol. 
3) 2 (1950)]: 

~ehis n1eas11re is designed to complete the 'full 
measure of local self -government in the island 
by enabling the 214 million ... L\.merican citizens 
there to express their \vill and create their own 
~erritorial government * * * 

Thus, in the only Latin-A1nerican area under 
the American flag, which is a focal point of 
inter-American relations, the present measure 
would give further concrete expression to our 
fundan1ental princi pies of government of, by, 
and for the people. It is a logical step in the 
process of political freedom and eeonomic de
velopment that was begun even in the days of 
our military occupation of the island at the end 
of the last century. 

The Report included a letter fro1n Assistant Sec
retary of State McFall, who wrote to the Senate Com
mittee on behalf of the Secretary of State that: 

It is believed that, v1ith their own c-onstitution, 
the high degree of internal self-government 
which the Puerto Ricans today enjoy in their 
voluntary association with the United Sta:tes, 
will assume for them an added significance. 
Moreover, such action by our government would 
be in keeping with the democratic principles 
of the United States and with our obligations 
under the Charter of the United Nations to 
take due account of the political aspirations of 
the people in our Territories and to develop 
self -government in them. 

In view of the importance of "colonialism" 
and "imperialism" in anti-American propa
ganda, the Department of State feels that 
S. 3336 would have great value as a symbol of 
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the basic freedom enjoyed by Puerto Rico, 
within the larger framework of the United 
States of America.13 

The Senate approved the bill without debate or op
position. 96 Cong. Rec. 83221 ( 1950). 

The House Committee on Public L'ands also held 
hearings 14 on the Senate bill and reported it with 
minor amendments. The House Report stated (H. 
Rep. No. 2275, 8lst Oong., 2d Sess. 2) : 

By permitting the people of Puerto Rico to 
formulate and by their own initiative and choice 
adopt a Constitution, S. 3336 would further 
implement the self-government principle estab~ 
lished by the Congress as the cornerstone and 
fundamental policy governing the relationship 
of the United States toward territories over 
which it has jurisdiction. 

The House Committee mnphasized the preparedness 
of Puerto Ricans for the exercise of political respon
sibilities ( id. at 4) : 

In conclusion, it is the feeling of this com
mittee that the people of Puerto Rico have 
demonstrated by their intelligent administra
tion of local governmental activities, by their 
extensive use of the franchise, and by their 

13 See letter of the Secretary of the Interior, Hon. Oscar 
Chapman printed in the Report; see, also, Hearings on Puerto 
Rico Constitution before the Se:na.te Committee on Interior and 
Insular Affairs, 81st Con g. 2d Sess. ( vol. 1) 2 1950), testi
mony of Resident Commissioner Fernos-Isern, 4-5 ~ Asst. Sec
retary of State Miller, 15, and Justice Snyder of the Supreme 
Court of Puerto Rico, 22, 25. 

14 See Hearings on the Puerto Rico Constitution before ~the 
House Committee on Public Lands, 81st Cong. 2d Sess. ( vol. 
3), testimony of Gov. Munoz-Marin, 27; Rep. Lynch, 38; Asst. 
Sec. of State Miller, 46; Jnstice Snyder, 52, 55-56; Commjs
sioner Fernos-Isern, 64-65; Hep. l-IoweH, 11:3; and remarks of 
Rep. Barrett, 27. 
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high degree of political consciousness, that they 
are eminently qualified to assume greater re
sponsibilities of local self -government. 

Following the adoption of the Puerto Rican Consti
tution, the United States notified the United Nations 
that Puerto Rico was no longer a non-self -governing 
area. Filed with the letter from Ambassador Lodge 
was a memorandum from the United States Gov~rn
ment recognizing "the full measure of self -govern
ment which has been achieved by the people of Puerto 
Rico" and stating that it \Vas no longer appropriate 
for the United States to transmit informati:on on 
Puerto Rico to the United Nations as it was required 
to do for "non-self-governing nations" under Article 
73 (e) of the United Nations Charter. The memoran
dum states (28 State Dept. Bulletin 587): 

By the various actions taken by the Congress 
and the people of Puerto Rico, Congress has 
agreed that Puerto Rico shall have, under that 
Constitution, freedom from control or interfer
ence by the Congress in respect of internal gov
ernment and administration, subject only to 
compliance with applicable provision of the 
Federal Constitution, the Puerto Rican Fed
eral Relations Act and the acts of Congress 
authorizing and approving the Constitution, as 
may be interpreted by judicial decision.15 

C. SPANISH AS THE LANGUAGE OF INSTRUCTION IN THE 

SCHOOLS OF PUERTO RICO 

Today Spanish is the language of instruction in 
Puerto Rican schools, but it has not always been so. 
Under the Organic Acts the authority to formulate the 
policies and curricula of Puerto Rican schools was 
delegated to a Commissioner of Education appointed 
by the President. 31 Stat. 81 (Foraker .Act); 39 

15 This Court has also noted that "orderly develop1nent of the 
government of Puerto Rico as an integral part of our govern-
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Stat. 956 (Jones Act).16 Early policy strongly fa
vored the predominant or exclusive use of English in 
the schools in the belief that such a course "\vould 
facilitate the development of a dual American
Spanish culture on the island. This policy came to 
be rejected, with Congressional approval, because of 
the imposing difficulties in teaching young children in 
a language unknown to then1 on tside of their class
room experience and because instruction in Spanish 
was the universal desire of the Puerto Rican people. 

The policy of the first Commissioner of Education, 
Dr. Martin G. Brumbaugh, was "the conservation of 
the Spanish language and culture and the acquisition 
of the English language with all the cultural char
acteristics which such acquisition implies." 17 Ini
tially English was merely a subject of instruction in 
the elementary grades but was not used as the lan
guage of instruction in teaching other subjects. In 
the high schools, however, it was used as the Ian-

mental system is well served hy a careful and consistent ad
herence to the legislative and judicial policy of deferring to the 
local procedure and tribunals of the island." Bonet v. Yabucoa 
Sugar Oo., 306 U.S. 505, 510. See, also, Bonet v. Tewas Oo., 
308 U.S. 463, 470-471; De Oastro v. Board of Omnmissioners, 
322 U.S. 451, 455-456; Diaz v. Gonzales, 261 U.S. 102, 105-106. 

16 The desire of Congress to maintain control over educa
tion in Puerto Rico was emphasized in the Jones Act of 1917 by 
the retention of Presidential power to appoint the Commissioner 
of Education while the power to appoint other executive depart
ment heads (except the Attorney General) was transferred to 
the Governor of the Island. The appointment of Commissioner 
required senatorial confirmation. 39 Stwt. 956. 

17 Osuna, A History of Education in Puerto Rico (1949) at 
342 (hereinafter cited as Osuna). 
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guage of instruction/8 By 1903, the difficulties inher
ent in this half-way policy were manifest and 
it was decided to make English the language of 
instruction in all grades. 19 The school system strug
gled through a conversion period for a decade in which 
many .American teachers were imported and an ex
tensive English training program for native teachers 
was undertaken.20 The program had been launched 
with an emotional fervor unaccompanied by pedagogi
cal analysis. Under a new Commissioner in 1915, Dr. 
Paul G. Miller, the policy was re-examined. His De
partment issued a report in 1916 which identified and 
summarized the failure of the English language policy 
as follows : 21 

* * * The evidence examined shows that the 
probable cause of this failure lies in a miscon
ception of the method and material best suited 
to teach English to non-English speaking 
children who are studying at the same time 
their n1other-tongue. This misconception is 
revealed in the attempt to teach English to the 
Puerto Rican children as if it were their 
mother-tongue, without regard to the fact that 
they live in a non-English environment, and 
without utilizing the advantages which accrue 
to the children from linguistic training in their 
native language. 

The report recommended a modification of the all
English policy and the modification was put into 
operation by the Commission. Spanish became the 

18 I d. at 343. 
19 I d. at 344. 
20 I d. at 345. 
21 The Problem of Teaching English to the People of Puerto 

Rwo, Bulletin No. 1, Government of Puerto Rico, Dept. of 
'Education, San Juan (1916), pp. 25-26. 
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language of instruction in the first four grades with 
English retained for the remaining grades. 22 

A 1926 survey of the schools in Puerto Rico spon
sored by Columbia University concluded that using 
English as the language of instruction prior to the 
seventh grade was futile because of cultural and en
vironmental barriers, and advised that the time and 
effort be turned to subjects relevant to the present 
and future lives of the students. 23 The proposals in 
the Columbia survey were rejected 24 and English re
mained the language of instruction for the fifth grade 
and above until 1934. In that year Commissioner 
Jose Padin, the author of the 1916 report on the fail
ure of English instruction, ordered the use of Spanish 
as the language of instruction in the first eight grades.25 

The change did not connote a:bandonment of prior pol
icies designed to achieve English literacy, but instead 
was described by Dr. Padin as a realistic adjustment 
intended to improve English facility without an inor
dinate sacrifice of other educational objectives. 2s The 
new policy, however was short-lived. The time was 
one of intense political turmoil in Puerto Rico and 
Congressional disenchantment with a variety of local 
programs and political ideas coalesced on the English 
language issue. Commissioner Padin was forced to 
r_esign 27 and his successor, Dr. Jose Gallardo, was di-

22 Osuna at 350. 
23 Survey of the Public Educational Syste'm of Porto Rico; 

Studies of the International Institute of the Teachers College, 
Columbia University, No. 8, 1926, p. 29-31. 

24 Annual Report of the Commissioner of Education of 
Puerto Rico, 1925-1926, p. 25; see Clark, Porto Rioo and Its 
Problem8 (1930) at 81. 

25 Osuna at 366. 
26 Annual Report of the Oorwmissioner of Education of 

Puerto Rloo, 1934-1935, pp. 1-2; Osuna, at 366-368. 
27 Hanson at 53-56. 
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rected by President Roosevelt to intensify the teach .. 
ing of English in order to achieve a bilingual popu
lation.28 

The Gallardo period ·was one of great confusion in 
language policy. Its chief ~haracteristic wa'S the 
splitting of instruction time from the third grade 
forward in varying ratios between Spanish and 
English with Spanish predominating.29 In 1942, 
Commissioner Gallardo joined his predecessors in 
forsaking English, as the language of instruction in 
the first six grades.30 H·e testified before a Senate 
Sub-Committee in 1943 a:s follows: 31 

We make efforts to teach English. We 
teach it through the elementary schools and 
in the high schools. However, the only 
·opportunities for the use of English aff·orded 
to a child in Puerto Rico are ·exclusively 
those of the ·school. Teaching English is 
seriously handicapped by the environment, 
which is Spanish. The biggest mistake made 
'by anyone is to think that we can achieve 
true bilingualism. In Puerto R~co it is im
possible to obtain a situation where our 
people will master both languages equally 
well. 

28 Letter of Appointment from President Roosevelt to Dr. 
Gallardo dated April 18, 1937, The Public Papers and Ad-:. 
dresses of Franklin Delamo Roosevelt, 1937 Volume, pp. 160-
161 ( 1941). The letter was the first public expression from 
either a President or Congress on the language question in 
Puerto Rican schools. See Cebollero, A School Language 
Policy for Puerto Rico (1945), p. 27. 

29 Osuna at 377-381. 
30 Annual Report of the Commissioner of Editulation of 

Puerto Rioo, 1941-1942, pp. 44-45. 
31 Hearings on Economic and Social Conditions in Puerto 

Rico Before a Subcommittee of the Senate Committee on Terri~ 
tories and Insular Affairs, 78th Cong., 1st Sess. at 230 (1943). 
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His testimony evoked Congressional and administra
tion criticism.32 Dr. Gallardo resigned in 1945 and, 
because none of the acceptable candidates to succeed 
him would commit themselves to an aggressive Eng
lish language policy, the office remained vacant for 
two years. 33 

In 1946 the Legis}a ture of Puerto Rico pas'Sed a 
bill providing for the use of Spanish as the language 
of instruction in the public schools,34 but it was vetoed 
by President Truman. The President's veto message 
expressed no position on the merits of the language 
policy dispute, but tied solution of the language prob
lem to the still unsettled question of political status 
for the Island. ~rhe President said :35 

Important as the language question may 
be, I regard the reaching of a permanent and 
satisfactory solution to political status as of 
greater importance, and I cannot permit a 
measure to stand which, in my opinion, would 
jeopardize that solution. 

A permanent turn toward the use of Spanish as 
the exclusive language of instruction in the schools of 
Puerto Rico came in December 1946 with the interim 
appointment of Mariano Villaronga as Commissioner.· 
Villaronga recognized that "English should be con
sidered one of the most important studies in our edu-

32 Letters :from Secretary o:f Interior Ickes to Dr. Gallardo 
dated March 31 and April 15, 1943 reprinted in Osuna at 
387-389; See also Hanson at 56-57. 

39 Hanson at 319; Osuna at 412. 
84 Senate Bill No. 51, Legislature of Puerto Rico, 1946 regu~ 

lar session. 
85 Public Papers of the Presidents-Harry S. Trtr/Jnan, 1946, 

pp. 466-467 (1962). 
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cation program'' but should be treated "as a school 
subject and not as the medium for teaching all other 
subjects." 36 Although the Senate never confirmed Dr. 
Villaronga 's appointment 37 his program received ulti
mate ~Congressional approval. In 1947 Congr.ess 
amended the Organic Act to provide for the popular 
election of Governor and the appointment of depart
ment heads, including the Commissioner of Education, 
by the elected Governor. 61 Stat. 770. The House 
Committee on Public Lands in reporting out the bill 
observed that the federal policy of local autonomy 
"recently has been advanced by the appointment of 
residents of Puerto Rico to high government posi
tions,',' including the Commissioner of Education, and 
that "[T]hese appointments have met with wide
spread approval in Puerto Rico." 38 The ensuing elec
tion of Governor Munoz led to Dr. Villaronga's re
appointment as Commissioner,S9 and the permanent 
adoption of Spanish as the language of instruction in 
the public schools. In 1949, Dr. Villaronga outlined 
for Congress his program designed ''to intensify the 
teaching of English * * * as a special subject rather 
than * * * as a medium of instruction for content 
subjects.'' 40 Passage of Public Law 600 in 1950 and 
the adoption of the Puerto Rican Constitution by the 
people in 1952 41 concluded the political-pedagogical 
struggle in favor of Spanish over English, a resolu-

36 Speech of Dr. Villaronga quoted in Osuna at 413-414. 
37 Osuna at 412. 
38 H. Rep. No. 455, 80th Cong., 1st Sess. 3 (1947). 
39 Hanson at 319. 
40 Hearings on Minimum Wages and Education in Puerto 

Rico before a Subcommittee of the House Committee on Edu
cation and Labor, 81st. Cong., 1st Sess. (vol. 3) 194 (1949). 

41 Supra, pp. 52-55. 
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tion which could not have occurred in the absence of 
deliberate Congressional approval.42 

D. MIGRATION FROM PUERTO RICO TO THE MAINLAND 

Puerto Ricans have enjoyed the right to move 
freely between the island and the mainland since 1917 
when, by ·operation of section 5 of the Jones Act, they 
became American citizens (39 Stat. 953). Significant 
migration, however, did not begin until 1946 when 
almost 40,000 Puerto Ricans came to the mainland.43 

For the next fifteen years migration continued at a 
high level, but since 1960 has abated to token num
bers, as shown in the following tables :44 

Puerto Rican migration to the continenta~ United State8 

Annual averages: 
1909-1930------------1931-1940 ___________ _ 
1941-1950 ___________ _ 

1951-1960------------
1961-1964------------

Each year, 1946-62 : 
1946 ________________ _ 
1.947 ________________ _ 
1948 ________________ _ 

1949-----------------1950 ________________ _ 

1951-----------------
1952-----------------

1,986 
904 

18,794 
41,212 
1,234 

39,911 
24,551 
32,775 
25,698 
34,703 
52,899 
59,103 

*The minus figure represents a net outflow. 

Each year, 1946-62-Con. 
1953 _________________ 69,124 
1.954_________________ 21,531 
1955_________________ 45,464 
1956_________________ 52,315 
1957_________________ 37,704 
1958_________________ 27,690 
1959_________________ 29,989 
1960_________________ 16,298 
1961 _________________ *--1,754 

1962----------------- 10,800 
1963 _________________ *--5,479 

1964_________________ 1,370 

42 English remains a vital concern of public school adminis~ 
trators in Puerto Rico and elaborate programs are pursued in 
all grades to insure substantial familiarity with English, if not 
complete English literacy. See Hull, The "English Problem," 
San Juan Review, June 1965, p. 30 and interview with Secre
tary of Education ·Quintero at p. 13 of the same publication. 

43 Migration Division, Puerto Rico Dept. of Labor, .A Sum
mary of Faats and Figures, Puerto Rwan Migration (1964-
'1965 ed.) p. 15. See Hanson at 368. 

44 A Summary of Faet8 a;nd Figure8, supra:, note p. 15. An 
earlier version of these tables was introduced in the court 
below (R. 73). 

LoneDissent.org



63 

Puerto Rico experienced spectacular economie 
growth in the years following World War II, hut its 
growing prosperity was seriously threatened by over
population until the effects of migration to the main
land aUeviated some of the population pressure.411 For 
a period, migration reduced Puerto Rico's natural 
population incre~ase by as much as fifty percent. 46

. 

Orderly migration was facilitated by the work of the 
Migration Division of the Department of Labor of 
Puerto Rico. 47 A working arrangement between the· 
federal Department of Labor and the Puerto Rican 
government regarding orderly migration, at lea;st of 
farm workers, was made known to Congress prior to 
its approval of commonwealth status for the island.48 

Although by no means planned or promoted, the mi
gration of hundreds of thousands of Puerto Ricans 

45 See Davis, P·uerto Rico: A Orowded I sW!nd, 285 Annals 
116 (1953). Davis comments ( id. at 119-120) : "Had this out
ward movement not occurred, Puerto Rico's plight would have 
been even more difficult than it was. Emigration has helped 
the island not only demographically but economically, because 
the emigrants earn more than those who stay at home, and 
they send money back to the island. Furthermore, the net fig
ures do not tell the whole story. It is well known that there is 
a substantial seasonal migration of farm labor to the mainland. 
In short, the island has been alleviating its demographic im
passe, not at home but on the mainland." (Emphasis in the 
original.) 

46 I d. at 119. 
47 Hanson at 370-371. 
48 Testimony of Governor Munoz, Hearings on H.R. 767 4 

and S. 3336 before the House Committee on Public Lands, 81st 
Cong., 2d Sess. (vol. 3) 11 (1950). 
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to the mainland was a contributing factor to the 
achievement of economic stability on the island, a goaJ 
ardently sought by the people of Puerto Rico and one 
which 'Congressional policy was intended to facilitate.49 

49 Migrants from Puerto Rico to the mainland have met with 
artificial barriers to economic and social advancement signifi
cantly more burdensome than those which confronted European 
migrants of earlier generations. See Handlin, The iVe·wcmners 
(1959 Anchor ed.), chs. 3 and 4. Handlin attributes slowness 
in overcoming these barriers to a lack of communal organiza
tion unavoidable under the circumstances and to its by-product, 
individual apathy. He concludes, however: 

What has transformed apathy into involvement is the re
alization, or hope, that politics can be a means of effecting 
a fundamental improvement in their own situation. Ear
lier, even the Puerto Ricans who were familiar with Amer
ican governmental processes were hesitant and skeptical 
about taking a personal part in politics. * * * Now in
creasingly they are persuaded that they can influence the 
election of office holders and that the choices they make 
can have genuine significance in their lives. If these peo
ple are not disillusioned by successive fn1strations, this may 
prove a significant incentive toward organization, particu
larly since government plays so important a part in their 
daily existence. [/d. at 116.] 
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