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that it acted in concert with the author and the producers
of the play when it published the article in question, or
that it was done for any other trade purposes.

The defendant Time, Inc. denies, also, that the publica-
tion of the article in question was the proximate cause of
the injuries claimed to have been suffered by the plaintiffs.

The defendant Time, Inc. denies, also, that the plain-
tiffs suffered any actual damage from the publication of
the article in question.

The defendant Time, Inc., accordingly, denies that it is
liable to the plaintiffs in any amount.

The defendants Joseph Hayes, Howard Erskine and The
Desperate Hours Company, whom I will refer to as the
theatrical defendants, denied that they in any way violated
the plaintiffs' right of privacy.

These defendants deny that the article in question vio-
lated the plaintiffs' right of privacy. They claim that the
opening of the new play was newsworthy, as a theatrical
event, and the real-life incident was also newsworthy.
[fol. 322] Moreover, these defendants contend that they
are in no way responsible for the contents of the article or
for the mention of the plaintiffs therein.

They claim that the theatrical editor of Life contacted
the defendant Hayes and told the latter that the magazine
contemplated the publication of the article.

Hayes was asked to locate the house where the family
involved in the real-life incident had lived. Hayes made
the arrangements for the use of the house and, when the
photographs were taken, these defendants furnished the
actors from the cast of The Desperate Hours and they also
paid the stagehands who were used in connection with the
taking of the photographs.

These defendants contend that this did not constitute
collaboration, in preparing the article as a part of an ad-
vertising campaign to increase the patronage for the play,
and deny that they had anything to do with the writing
of the article or, in fact, that they ever even saw the article
before it was published.
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These defendants deny that the article was an advertise-
ment for the play. They allege that they did not solicit
Life to publish the article; that they had no voice in its
preparation or content and did not pay for it.

They deny that they ever made any use of it. They con-
tend that merely because the article was favorable did not
convert the article into an advertisement.

These defendants deny that the publication of the article
was the proximate cause of the injuries claimed to have
been sustained by the plaintiffs.

They deny, also, that the plaintiffs suffered any actual
damage from the publication of the article.

The theatrical defendants, accordingly, deny that they
are liable to the plaintiffs in any amount in this action.
[fol. 323] You, as the triers of the facts, are required to
seek out of all the evidence the truth concerning the facts
involved.

You must disregard any colloquy between counsel or be-
tween the Court and counsel. In deciding the questions of
fact, you will use your common sense and ordinary experi-
ence in life.

The plaintiffs have the burden of proving their case sub-
stantially as they have pleaded it in their complaint. They
have the burden of proving by a fair preponderance of the
credible evidence-that is the believable evidence-that the
published article, so far as it referred to them, was a vio-
lation of their right of privacy.

By burden of proof is not meant the number of witnesses
called by one side or the other, or the number of exhibits
offered in evidence. The law does not count evidence, but
weighs it.

By a fair preponderance of evidence is meant such an
amount of credible evidence as, when measured by the evi-
dence opposed to it, brings truth and conviction to your
minds.

If the evidence is so evenly balanced that you are unable
to say which side is entitled to your verdict, the plaintiffs
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have failed to sustain the burden of proof and your verdict
must be in favor of the defendants.

It is your duty to deliberate and to determine this case
in accordance with the evidence; that is the oral testimony
given by the various witnesses together with the natural
inferences which may be drawn therefrom, and any exhibits
which may have been received in evidence.

In determining the facts, the law lays down certain rules
for your guidance and assistance.
[fol. 324] In this case, as in every case, you will find tes-
timony given by interested witnesses. The parties to the
litigation are, of course, interested witnesses, but a witness
not a party to the action may still be interested on account
of friendship or relationship or employment and, therefore,
it becomes important for you to apply the test of credibility
to the testimony of such witness.

This does not necessarily mean an interested witness will
not tell the truth; it does mean, however, that you are to
determine from the demeanor of such witness on the stand,
from his or her frankness or lack of it, and from such other
tests as your experience may dictate, where or not the inter-
est of the witness is such that the witness is liable, for any
reason whatsoever, to color the testimony for the benefit
of such witness or for the benefit of the party by whom the
particular witness was called to testify.

You must determine what weight shall be given to the
testimony of such witnesses. If you believe that a witness
has willfully testified falsely to a material fact, you are at
liberty to disregard all of the testimony of that witness or
you may, if you see fit, accept that which you believe to be
true and reject that which you believe to be false.

You have heard the Court direct that certain testimony
be stricken. Testimony stricken from the record must be
absolutely disregarded by you.

In determining the facts, you may also apply the test
of probability. Probability is one of the most important
factors in arriving at the truth.
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In deciding what the facts are, you must rely on your
own recollection of the evidence. Even though I have re-
lated during the course of this charge what I think the facts
are, you need not be controlled by what I say on this point.
[fol. 325] What counsel have said to you during the trial
or when they summed up the testimony is merely their ar-
gument; it is not evidence, and must not be treated as such
by you.

You must determine the facts without prejudice or bias,
as a verdict founded on such elements are not sanctioned
by the law.

Likewise, you must not be sympathetic in arriving at a
verdict. A verdict based on sympathy is not only contrary
to law but is contrary also to the oaths you took when you
became jurors in this case.

Different versions of the facts and circumstances have
been related by the various witnesses. You must decide
which version is the truth.

No party to any litigation is obliged to call any witness,
and the failure to do so is not evidence and does not prove
any fact.

However, if a party does not take the witness stand or
does not call a witness shown to be under his control, and
the failure to do so is unexplained, you may assume that the
testimony by such witness or party would not have contra-
dicted any testimony unfavorable to his side of the case
and, in that sense, such testimony would not have been
favorable to the party who did not take the stand or call
the witness.

Section 51 of the New York Civil Rights Law, sometimes
referred to as the privacy law, provides that any person
whose name, portrait or picture is used within the state
for advertising purposes, or for the purpose of trade, with-
out written consent first obtained, may sue and recover
damages for any injuries sustained by reason of such use,
and if the defendant shall have knowingly used such per-
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[fol. 326] son's name in such manner as is forbidden, the
jury in its discretion may award exemplary or punitive
damages.

There is no dispute here that the article was published
in this state and that no consent in writing was obtained
from the plaintiffs.

It is for you to determine as to the defendant Time, In-
corporated whether the plaintiffs' names were used in the
articles for purposes of trade or advertising.

As to the defendants Hayes, Erskine and The Desperate
Hours Company, if you find against the defendant Time,
Incorporated, then you must determine whether these de-
fendants collaborated in the publication of the article in
question for the purpose of increasing the patronage of the
play.

This is not an action for defamation, and it makes no
difference whether the article was defamatory or compli-
mentary.

This case is not based on the book written by the de-
fendant Hayes, called The Desperate Hours, or the play or
the motion picture adapted from it, and the similarity or
dissimilarity between the book, play or motion picture and
the real-life incident involving the Hills, makes no differ-
ence in this case, except in considering the accuracy of the
Life article of February 28, 1955, as to which I will refer
later.

It is for you to determine whether, in publishing the
article, the defendant Time, Incorporated altered or
changed the true facts concerning plaintiffs' relationship
to The Desperate Hours, so that the article, as published,
constituted substantially fiction or a fictionalized version
for trade purposes; that is to amuse, thrill, astonish or
move the reading public so as to increase the circulation
of the magazine or for some other material benefit.
[fol. 327] If you feel that the defendant Time, Incorpo-
rated did publish the article, not to disseminate news, but
was using plaintiffs' names, in connection with a fiction-



301

alized episode as to plaintiffs' relationship to The Desperate
Hours, your verdict must be in favor of the plaintiffs.

Of course, an incidental mistake in the statement of a
fact or facts does not render the defendant liable. The
privacy law is not violated merely because of some inci-
dental mistake of fact, or some incidental incorrect state-
ment.

Before the plaintiffs can be entitled to a verdict against
the defendant Time, Incorporated, you must find that the
statements concerning the plaintiffs in the article consti-
tuted fiction, as compared with news, or matters which were
newsworthy, and that they were published for purposes of
trade; that is to increase circulation or enhance the stand-
ing of the magazine with its readers, or you must find that
the defendant Time, Incorporated in the preparation and
publication of the article did so to advertise The Desperate
Hours for the purpose of increasing the play's patronage.

Unless you find that the defendant Time, Incorporated
published a fictionalized article for its own purposes or that
it published the article in question as an advertising me-
dium to increase patronage for the play, your verdict must
be in favor of the defendant Time, Incorporated.

If, on the other hand, you are satisfied from the evidence
that the defendant Time, Incorporated was not, so far as
the plaintiffs are concerned, reporting fairly past or cur-
rent events, but was publishing a fictionalized account men-
tioning the names of the plaintiffs for the purposes of trade;
that is for the publisher's profits through increased cir-
culation, induced by exploitation of the plaintiffs, or that
[fol. 328] the defendant Time, Incorporated published the
article for the purpose of advertising the play, your ver-
dict should be in favor of the plaintiffs against the defen-
dant Time, Incorporated.

Now, as to the theatrical defendants, unless you find a
verdict against the defendant Time, Inc., you cannot find a
verdict against these defendants. If you find that the de-
fendant Time, Inc. referred to the plaintiffs in the article
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for the purposes of trade, as I have defined that phrase for
you, you need not by that fact alone find a verdict against
the defendants, the so-called theatrical defendants.

If you find a verdict against the defendant Time, Inc.
on the ground that it referred to the plaintiffs in the article
for the purposes of advertising, namely, to increase the
patronage of the play, you will then consider whether the
evidence proves that these so-called theatrical defendants
collaborated with the employees of Time, Inc. in the publi-
cation of the article.

If you are satisfied that these defendants did collaborate
with the employees of Time, Inc. in the preparation and
publication of the article as a part of a campaign to adver-
tise the play and increase its patronage, then your verdict
should be in favor of the plaintiffs against the so-called
theatrical defendants.

If, on the other hand, you are not satisfied these defen-
dants collaborated with the employees of Time, Inc. in the
preparation and publication of the article in question, then
your verdict should be in favor of these so-called theatrical
defendants.

If, after a careful consideration of all the evidence, you
find a verdict in favor of the plaintiffs you will award to
each plaintiff as compensatory damages such a sum as you
[fol. 329] believe will fairly and reasonably compensate
such plaintiffs for the actual damages you find he or she
sustained as a direct result of the wrong committed against
him or her by the defendants or any of them.

The Court passes only on questions of law. While you
are the sole judges of the facts you must take the law from
the Court.

EXCEPTIONS

Mr. Garment: I have no exceptions to the charge, your
Honor ....



303

The Court: Mr. Medina, do you have any exceptions
to the charge?

Mr. Medina: I respectfully except to your Honor's fail-
ure to charge in connection with numbers 1, 3, 5, 6, 7, 8,
13, and 14, and to your Honor's charge insofar as it is
inconsistent therewith.

I would also like to call your Honor's attention to the
first two sentences of charge number 4 and ask that your
Honor reconsider those first two sentences.

The Court: Charge number 4?
Mr. Medina: The first two sentences, yes, sir.
The Court: Well, I think I have covered it, but I will

read the first sentence.
Plaintiffs have conceded that they were the family held

hostage-and, as I say, I believe I covered it-at White-
marsh in 1952 as reported in the Life article, and that their
experience was a headline story of interest to readers
across the country. I have covered that.

Mr. Medina: The second sentence, your Honor, to which
I refer.

Mr. Garment: I would object to that.
[fol. 330] The Court: No; I am not going to say any
more than I have already said.

Mr. Medina: I respectfully except.

Mr. Medina: May I call to your attention our request
number 14 and ask you to reconsider with respect to that
charge.

The Court: No; that request is denied.
Mr. Medina: I respectfully except.

(At 10:50 a.m. the jury retired.)

(At 11:55 a.m., the jury returned.)

The Court: I have received a note from this jury, which
will be marked as a Court's exhibit. It asks for the Judge's
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charges. I can't give you that, but I will read to you any
portion of the charge you feel you want.

* # * # # # #

CHARGE OF THE COURT TO JURY

Can you tell me specifically what portion of my charge
you want read?

Juror No. 7: The definition of trade, as stated in the
Law of Civil Rights.

The Court: I don't think I have defined it specifically,
because you are a jury of normal intelligence.

As a matter of fact, as I have had occasion to observe,
I think this is a highly intelligent jury, but I will read you
that, what the statute says about it and, if that doesn't
answer your question, I will read a little further.

Section 51 of the New York Civil Rights Law, sometimes
referred to as the Privacy Law, provides that any person
[fol. 331] whose name, portrait or picture is used within
this state for advertising purposes or for the purpose of
trade, without written consent first obtained, may sue and
recover damages for any injuries sustained by reason of
such use, and if the defendant shall have knowingly used
such person's name in such manner as is forbidden, the jury
in its discretion may award exemplary damages.

I went on to tell you that it is for you to determine as
to the defendant Time, Inc., whether plaintiffs' names were
used in the article for purposes of trade or advertising and,
generally, as I applied it in my charge-and if I am wrong
I will permit you lawyers to correct me or call my attention
to anything else I may have said-this means with regard
to Time, it was done in this particular fashion, either for
the purposes of enhancing the circulation of the magazine
or for the purposes of making it more interesting to its
readers and thus enhance its circulation, or for the purpose
of creating patronage for the play, the additional purchase
of tickets.

And, in so far as the other defendants, the theatrical
defendants are concerned, they must have collaborated with
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the defendant Time for that purpose-that is the purpose
of selling more tickets to the play-because that would be
all that they are interested in.

Do you think that covers it?
Mr. Medina: Your Honor should also point out to the

jury if the defendant Time was reporting upon a news-
worthy event in the entertainment field, that is not a trade
or advertising use.

The Court: I think I have mentioned that in my charge,
that the trade use is only what the statute talks about.
When it mentions the word "trade" it means what you
might call a commercial use; in other words, it was to the
[fol. 332] material advantage of the defendant Time to
write this article in such a way as to enhance or increase
the circulation of the magazine.

Mr. Medina: Your Honor, I do think that that gives
somewhat a misleading impression in that if any matter
appears in a magazine which is a matter of news or general
interest it, obviously, in one way enhances the circulation
of the magazine.

The Court: That's true.
Mr. Medina: But obviously is not a trade or advertising

use.
The Court: That's right, but I told this jury if they

found this was a report of a news article and reported
in a newsy fashion and was not fictionalized in any way,
it can't find for the plaintiff.

Mr. Garment: In all fairness, in requests 5, 6 and 7 we
endeavored, in fairness to the defendants and ourselves,
to define this complicated word "trade" that appears in the
statute.

May I simply draw that to your attention?
The Court: I have taken as much as I think should be

used in this charge. Let me go a little further.
It is for you to determine as to the defendant Time, Inc.

whether plaintiffs' names were used in the articles for pur-
poses of trade or advertising. Then, as I have indicated
earlier, with regard to the theatrical defendants, if you find
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against the defendant Time, Inc., you must determine
whether these defendants collaborated in the publication
of the article in question for the purpose of increasing the
patronage of the play.

It is for you to determine whether, in publishing the
article, the defendant Time, Inc. altered or changed the true
[fol. 333] facts concerning plaintiffs' relationship to The
Desperate Hours, so that the article, as published, consti-
tuted substantially a fictionalized version for trade pur-
poses; that is to amuse, thrill, astonish or move the reading
public, so as to increase the circulation of the magazine,
or for some other material benefit.

Does that cover what you had in mind?
Mr. Garment: Your Honor, I respectfully request you

instruct the jury that the question of trade, as claimed by
the plaintiffs here, relates, we claim, to the false connection
between two news events, namely, the play and the Hill
incident, inasmuch as it said that The Desperate Hours was
the story of the Hill incident, and that our claim is that
the total article must be read, and the jury must determine
whether it conveyed the basically false impression as to
the relationship of the Hill family to The Desperate Hours.

The Court: I have covered that in my charge. In fact,
I see it here-but I don't believe that answers the question-
the question was, what is meant by the word "trade" as
used in the statute, and I think I have covered that.

Mr. Medina: As long as it is clear a news use in a normal
newspaper, or news magazine, does not come within the
statute, I think-one moment, please, Mr. Garment-I want
to make sure the jury understands that, because I think
that is what is troubling the jury.

Mr. Garment: Your Honor, if they are telling news, if
they are telling news, purporting to tell news, but have as
the basis for the use of the individual's name something
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that is spurious or essentially false that, we contend-and
I think the law is clear-it is for trade purposes.

The Court: I think it is covered. I am going to reread
this portion I just read for you. It is for you to determine
[fol. 334] whether in publishing the article the defendant
Time, Incorporated altered or changed the true facts con-
cerning plaintiffs' relationship to The Desperate Hours, so
that the article, as published, constituted substantially a
fictionalized version for trade purposes; that is to amuse,
thrill, astonish or move the reading public so as to increase
the circulation of the magazine, or for some other material
benefit.

You made a suggestion, Mr. Medina. I am going to read
further on that point.

Before the plaintiffs can be entitled to a verdict against
the defendant Time, Incorporated you must find that the
statements concerning the plaintiffs in the article consti-
tuted fiction, as compared with news or matters which were
newsworthy, and that they were published for purposes of
trade; that is, to increase the circulation or enhance the
standing of the magazine with its readers-then I go on
with regard to the theatrical defendants-or you must find
that the defendant Time, Incorporated, in the preparation
and publication of the article, did so to advertise The Des-
perate Hours for the purpose of increasing the play's
patronage.

I think that covers the point you people had in mind.

(At 12:20 p.m., the jury retired.)

AFTERNOON SESSION

(At 5:25 p.m., the jury entered the courtroom.)

Court Clerk Sragow: Mrs. Wetzler, would you rise,
please? Ladies and gentlemen of the jury, have you reached
a verdict 7

Mrs. Wetzler: We have reached a verdict.
Court Clerk Sragow: How do you find?
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[fol. 335] VERDICT

Mrs. Wetzler: In the case of Hill and Hill vs. Hayes,
Erskine and The Desperate Hours Company, we find for
the defendant. In the case of Hill and Hill vs. Time, Incor-
porated, we find for the plaintiff Mrs. Elizabeth Selfridge
Hill, in the sum of $75,000 for compensatory damages, and
for the plaintiff, James Hill, $50,000 for compensatory
damages.

In regard to the question of punitive damages against
Time, Incorporated, we find for the plaintiff in the sum
of $50,000.

Court Clerk Sragow: Which plaintiff?
Mrs. Wetzler: Hill and Hill.
The Court: There were two plaintiffs, there were two

plaintiffs, as you know. You indicated that in your verdict
for compensatory damages.

As to the punitive damages, which plaintiff is it, or is
that for the two plaintiffs. What's your verdict?

Mrs. Wetzler: Do you mean for Mr. and Mrs. Hill?
The Court: Yes.
Mrs. Wetzler: The two plaintiffs, yes, half and half.
Court Clerk Sragow: $25,000 for each?
Mrs. Wetzler: Yes.
Court Clerk Sragow: Is that a unanimous verdict?
Mrs. Wetzler: No, sir.
Court Clerk Sragow: Ten to two?
Mrs. Wetzler: Ten to two.
Court Clerk Sragow: May I get the first part? As

against the defendants Hayes, Erskine, and The Desperate
Hours Company, you found for the defendant?

Mrs. Wetzler: Unanimous.
Court Clerk Sragow: That was unanimous?
Mrs. Wetzler: Yes.
Court Clerk Sragow: Ladies and gentlemen of the jury,

harken unto your verdict as it stands recorded, you say you
[fol. 336] find in favor of the defendants Joseph Hayes,
Howard Erskine and The Desperate Hlours Company unani-
mously and so say you all.
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You say you find in favor of the plaintiff Elizabeth
Selfridge Hill against the defendant Time, Incorporated
in the sum of $75,000 as compensatory damages and
$25,000 as exemplary damages, and so say you by your
vote of ten to two.

In the case of James J. Hill against the defendant Time,
Incorporated you say you find in favor of the plaintiff for
the sum of $50,000 as compensatory damages and $25,000
as punitive damages, and so say you by a vote of ten to two.

* # # # # # #

MOTION TO SET ASIDE VERDICT AND FOR NEW TRIAL

Mr. Medina: May it please the Court, the defendant
Time, Inc. moves to set aside the verdict and for a new trial
on the ground it is contrary to law, contrary to the evidence,
contrary to the weight of the evidence, excessive, on the ex-
ception taken at the trial and on all grounds specified in
Section 549 of the Civil Practice Act, except inadequacy
of damages.

The Court: I am going to deny your motions except, if
you will break up your motions, and make a separate motion
with regard to the verdict being excessive, I will permit you
to submit a brief on that point.

I will reserve decision on all the other grounds you men-
tioned here.

Mr. Medina: I will move separately on the ground of
excessiveness.

The Court: On that motion I will reserve decision....
# # # # # * *

(At 5:35 p. m., the case was closed.)
# * * * # #

[fol. 337]

REQUESTS OF DEFENDANT TIME, INC. TO CHARGE

Defendant Time, Inc. requests the Court to instruct the
jury, in substance, as follows:
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1. Plaintiffs claim that Time, Inc. used their names
illegally for advertising purposes and for purposes of trade
when it ran the Life story entitled "True Crime Inspires
Tense Play". In order for you to return a verdict for either
plaintiff on this claim you must first find that the story was
wholly fictitious in connecting the crime at Whitemarsh with
Joseph Hayes play and was not reporting either news or
anything of general public interest. Stated conversely, if
you find that the Life story did report either news or a
matter of general interest to the reading public, you must
return a verdict in favor of Time, Inc. Lahiri v. Daily
Mirror, 162 Misc. 776, 295 N. Y. Supp. 382 (N. Y. County,
1937) and cases cited in Time, Inc.'s trial memo at pp. 27-29.

# # * # # # *

3. Thus, if you find that the similarities between the
crime at Whitemarsh (as reported in the news) and the
play entitled "The Desperate Hours" would be of general
interest to the reading public, you must find that the mention
of plaintiffs' name in Life magazine was perfectly proper
(Dallesandro v. Henry Holt and Company, supra, and cases
cited in Time, Inc.'s trial memorandum at pp. 33-34) regard-
less of any error or inaccuracy in the Life story (Gavrilov
v. Duell, Sloane & Pearce, Inc., supra, and cases cited in
Time, Inc.'s trial memorandum at pp. 30-33). Under those
circumstances, your verdict must be in favor of defendant
Time, Inc.

4. Plaintiffs have conceded that they were the family
held hostage at Whitemarsh in 1952 as reported in the
Life article and that their experience was a headline story
[fol. 338] of interest to readers across the country. Thus,
plaintiffs through no fault of any of the defendants had
become "public figures" about 21/2 years before the Life
article was published and, in the context of the crime at
Whitemarsh, continue to remain "public figures" to this
very day. Sidis v. F-R Pub. Corporation, 113 F. R. D. 806
(2 Civ. 19).

# # # # # # #
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5. If you find that in mentioning plaintiffs by name the
Life article reported either news or a matter of general
interest to the public, you must return a verdict for Time,
Inc. regardless of what reason you may believe Time, Inc.,
had for publishing the story. In other words, unless you
should first find that the Life article was wholly fictitious
in what it said about the plaintiffs, the motives of Time,
Inc., in publishing the article can be of absolutely no con-
cern to you in arriving at a verdict. Humiston v. Universal
Film Mfg. Co., 189 App. Div. 467, 178 N. Y. S. 752 (st
Dep't 1919); Booth v. Curtis, 15 App. Div. 2d 343, 223
N. Y. S. 2d 737 (st Dep't 1962), and cases cited in Time,
Inc.'s trial memorandum at pp. 36-7.

6. And even if you do find that the statements in the
Life article concerning plaintiffs were wholly fictitious, you
must nevertheless return a verdict for defendant Time, Inc.,
if you also find that Time, Inc. published those statements
in the belief that they were true. Stated conversely, you
may not return a verdict in favor of either plaintiff against
Time, Inc., for having used their names either for trade pur-
poses or for advertising purposes unless you are satisfied
by a preponderance of the evidence that the Life article
was pure fiction regarding plaintiffs and that Time, Inc.'s
[fol. 339] employees knew it was fiction at the time the arti-
cle was published.

7. If from the evidence before you, you find that there
is some factual basis for concluding that Joseph Hayes in
writing his play entitled "The Desperate Hours" was in-
spired (whether in whole or in part) by the newspaper ac-
counts of the crime at Whitemarsh and that the Life article
could reasonably be said to convey that impression to the
average reader, you must return a verdict for defendant,
Time, Inc., and the same is true even if you find that the
language of the Life article is ambiguous in that regard.

8. Before you may return any verdict for either plain-
tiff against Time, Inc., on the ground that Time, Inc. il-
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legally used their name or names, you must not only find
that the statements concerning plaintiffs in the Life article
were fiction, and known by Time, Inc., at the time to be
fiction, but you must also find either (1) that Time, Inc.
published that article to "thrill, astonish and move" its
readers by a deliberate deception on the reading public and
by that means obtain additional profit from extra sales of
Life magazine or (2) that Time, Inc. collaborated with
the other defendants in the preparation and publication of
the Life article as part of an over-all advertising and pro-
motional campaign conducted jointly by all defendants
specifically to obtain patronage for "The Desperate Hours".
Unless you find Time, Inc. published a deliberate deception
for its own selfish purposes or that it acted specifically to
obtain patronage for the play, you must return a verdict
for defendant Time, Inc.

[fol. 340] 13. There is no evidence in this case which
would justify an award of punitive damages.

Respectfully submitted,

March 29, 1962

Cravath, Swaine & Moore, Attorneys for defendant
Time, Inc., 1 Chase Manhattan Plaza, New York
5, N. Y.

Harold R. Medina, Jr., Oliver C. Biddle, Of Counsel.

[fol. 341]
SUPPLEMENTAL REQUEST OF DEFENDANT TIME, INC. TO CHARGE

Defendant Time, Inc., also requests the Court to in-
struct the jury, in substance, as follows:

14. A person, firm or corporation that uses for adver-
tising purposes, or for purposes of trade, the name of any
living person in violation of the statute upon which plain-
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tiffs' claim in this case is based would also be guilty of a
crime. New York Civil Rights Law #50.

Respectfully submitted,

Dated April 13, 1962

Cravath, Swaine & Moore, Attorneys for defendant
Time, Inc., 1 Chase Manhattan Plaza, New York
5, N. Y.

Harold R. Medina, Jr., Oliver C. Biddle, Of Counsel.
#~~~ * # # 



314

[fol. 342]
EXTRACT FROM CLERK'S MINUTES

(See opposite) '
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[fol. 342]

EXTRACT FROM CLERK'S MINUTES
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[fol. 343]

IN THE SUPREME COURT OF THE STATE OF NEW YORK

APPELLATE DIVISION-FIRST JUDICIAL DEPARTMENT

STIPULATION AND ORDER RELATING TO EXHIBITS-

September 30, 1962

It Is Hereby Stipulated that, subject to the Court's
approval, the printing of the following exhibits introduced
and admitted into evidence at the trial of this action and
constituting a part of the Case on Appeal herein be dis-
pensed with and that the originals and five copies thereof
be submitted to this Court prior to the argument, viz:

PLAINTIFFS' EXHIBITS

3 Clippings from the September 22, 1952, issue of
the Philadelphia Daily News.

4A Clippings from the September 22, 1952, issue of
the Conshohocken Recorder.

10 Article appearing at pages 75, 76 and 78 of the
February 28, 1955, issue of LIFE magazine entitled
"True Crime Inspires Tense Play".

13 Advertisement for motion picture "The Desperate
Hours" appearing at pages 30-31 of the October
24, 1955, issue of LIFE magazine.

15 Samuel French edition of "The Desperate Hours,
A Play".

25 Envelope marked "Laura Ecker" with newspaper
clippings, as follows:

[fol. 344] (1) Theater review entitled "Fiction Out
Of Fact" by Joseph Hayes, stamped Jan. 30,
1955.
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(2) Theater review entitled "Desperate Hours'
Proves To Be Bang-Bang Hit" by Robert
Coleman, stamped Feb. 1, 1955.

(3) Theater review entitled "Theater: The Guests
From Jail" by Brooks Atkinson, stamped Feb.
11, 1955.

(4) Theater review entitled "Arrival Of An Ex-
cellent Thriller" by Richard Watts, Jr.,
stamped Feb. 11, 1955.

(5) Theater review entitled "'The Desperate
Hours': Drama Real Gun-Happy" by John
McClain, stamped Feb. 11, 1955.

(6) Theater review entitled "'The Desperate
Hours' A Sizzling Melodrama By A Red-
Hot Cast" by John Chapman, stamped Feb.
11, 1955.

(7) Theater review entitled "'Desperate Hours'
Set Delivers A Tingle" by William Hawkins,
stamped Feb. 11, 1955.

(8) Theater review entitled "'The Desperate
Hours'" by Walter F. Kerr, stamped Feb.
11, 1955.

(9) Theater review entitled "Exciting Melo-
drama" by Richard Cooke, stamped Feb. 14,
1955.

Article appearing at pages 31-35 of the February
14, 1955, issue of LIFE magazine entitled "Is This
Princess Alive?".

[fol. 345] 27 Article appearing at pages 97, 98 and 100
of the November 24, 1947, issue of LIFE magazine
entitled "The Case Of The Winslow Boy".

28 Article appearing at pages 61 and 62 of the Decem-
ber 31, 1945, issue of LIFE magazine entitled "They
Were Expendable".
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30 Article appearing at pages 60, 62 and 64 of the
April 13, 1959, issue of LIFE magazine entitled "A
Famous Case Retried".

DEFENDANTS' EXHIBITS

C Photostatic copy of pages 1 and 2 of the September
13, 1952, issue of The New York Herald Tribune,
Late City Edition.

D Photostatic copies of pages from six newspaper is-
sues, as follows:

(1) Pages 1 and 2 of the September 12, 1952, is-
sue of the Philadelphia Evening Bulletin,
Sports Four-Star Final Edition.

(2) Pages 1 and 3 of the September 13, 1952, is-
sue of the Philadelphia Inquirer. Final City
Edition.

(3) Pages 1 and 3 of the September 13, 1952, is-
sue of the Philadelphia Evening Bulletin,
Night Extra Edition.

(4) Pages 1 and 3 of the September 14, 1952, is-
sue of the Philadelphia Sun Bulletin, Three
Star Edition.

(5) Pages 1 and 4 of the September 15, 1952, is-
sue of the Conshohocken Recorder.

[fol. 346] (6) Pages 1 and 20 of the September 22,
1952 edition of The New York Times, Late
City Edition.

E Photographic copy of pages 1 and 8 of the Novem-
ber 20, 1952, issue of the Conshohocken Recorder.

F Photographic copy of page 1 of the November 25,
1952, issue of the Conshohocken Recorder.
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It Is Further Stipulated that the above documentary
evidence may be referred to by the parties in the briefs and
upon the argument in this Court, with the same force and
effect as if the same had been printed in full in said Case
on Appeal.

Mudge, Stern, Baldwin & Todd, Attorneys for Plain-
tiffs-Respondents.

Cravath, Swaine & Moore, Attorneys for Defendants-
Appellants.

These exhibits are to be filed on or before the Wednesday
preceding the first day of the term for which the appeal is
noticed for argument.

So Ordered
B. B.

[fol. 347]

SUPREME COURT OF THE STATE OF NEW YORK

APPELLATE DIVISION-FIRST JUDICIAL DEPARTMENT

STIPULATION AND ORDER RELATING TO EXHIBITS-

November 28, 1962

It Is Hereby Stipulated that, subject to the Court's
approval, the printing of the following exhibit introduced
and admitted into evidence at the trial of this action and
constituting a part of the case on appeal herein be dispensed
with and that the original thereof be submitted to this Court
prior to the argument, viz:

Plaintiffs' Exhibit 12-The Permaboolt edition
of the novel "The Desperate Hours."

It Is Further Stipulated that the above exhibit may
be referred to by the parties in the briefs and upon the
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argument in this Court, with the same force and effect as
if the same had been printed in full in said Case on Appeal.

This stipulation is supplementary to the Stipulation Re-
lating to Exhibits herein dated September 30, 1962, and so
ordered by Mr. Justice Botein.

Mudge, Stern, Baldwin & Todd, Attorneys for Plain-
tiffs-Respondents.

Cravath, Swaine & Moore, Attorneys for Defendants-
Appellants.

This Exhibit is to be filed on or before the Wednesday
preceding the first day of the term for which appeal is
noticed for argument.

So Ordered
B. B.



II

i'i11

A>t

4
.W, 

I0 a

-A,

-d ' k .

-t ii I -/ ' i·
AS 3 c 2

>
It

-J

>11

et

, l,

,..i ~I 11-ft I

IT



a ojf

, 'w I I, - ' k a r -- ,II g -

.V

k

Eqi

a--" 
I isV

OAIw It'. I,

Prk - , >4 ' -

I Z
~,,2 'p

fw -, f~ 
pwiw, ..

-0, t ,. b

L

I

q



323

[fol. 350]
PLAINTIFFS' EXHIBIT 2

From "Time" Magazine, September 22, 1952

HOUSE PARTY

When Mrs. Elizabeth Hill, 43, answered the knock at
the back door one morning last week and saw the young
man with a two days' growth of beard, she was terrified.
Her husband, James Hill, a hosiery-company executive, had
left for work; her daughters Betsy and Susan were in
school. In the big, ivy-covered house in a Philadelphia sub-
urb, there were only Mrs. Hill, her eleven-year-old son
Jimmy and four-year-old twins, Clyde and Robert. On the
8 a.m. newscast she had heard about the three "desperate
and vicious" bank robbers who had escaped from the federal
penitentiary at Lewisburg.

"You probably know who we are," said 26-year-old
Joseph Nolen of Woodbine, Ky. "We're not going to hurt
you-we just want your house for a day. If you do what
we tell you, nobody will be hurt." As Nolen pushed open
the back door, his brother Ballard, 22, and Elmer Schuer,
21, of Chicago appeared from behind a trellis, pointing
shotguns at Mrs. Hill. When the men had searched the
house from cellar to attic, Mrs. Hill asked them if they
would like some breakfast. "Yes, we'd appreciate it," re-
plied Joseph politely. She fixed them some scrambled eggs,
bacon and coffee.

Tonic & Lotion. Breakfast done, the three fugitives took
baths and shaved, helping themselves to Hill's hair tonic
and shaving lotion. Then they helped themselves to Hill's
[fol. 351] suits. When Joseph discovered that six-footer
Hill's suits didn't fit, he sat down at an old treadle sewing
machine and carefully altered the trousers and sleeves. The
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thread broke repeatedly, and Mrs. Hill kept rethreading
the needle.

While one of the men stood by with a shotgun, Mrs. Hill
called her cleaning woman to tell her that the car had
broken down and she couldn't pick her up. A Fuller brush
salesman telephoned, and she asked him to deliver the
brushes she had ordered some other day. At 4 p.m., when
Susan and Betsy came home from school and found Ballard
guarding their mother (the other two had gone out some-
where on an errand), they thought it was some kind of
joke.

Two hours later Hill came home from work, and Ballard
ushered the whole family into the kitchen for dinner. They
were all seated at a meal of canned soup, spaghetti, chili
con carne, milk and coffee when Joseph and Schuer re-
turned. "May I come in?" asked Joseph politely, standing
in the kitchen doorway. Later the men played poker. They
asked Betsy to join them, but she said that she played only
canasta. The robbers told her they didn't know that game.
Most of the time they kept the radio tuned to dance music,
and they used no profanity.

Bedtime. "I guess you folks would like to go to bed,"
suggested Joseph at last. "If you do, just go ahead. I
wish you would all go up to the third floor if you do go to
bed." Hill observed that there was only one bed up there.
So Joseph and the other two men carried up several loads of
[fol. 352] cribs and mattresses. Hill sat up all night in a
chair while his family tried to sleep. At 3:30 a.m., 19 hours
after the fugitives entered the house, he heard his car start
up. The three men then drove away into the early morning
blackness, where the FBI and most of the police in Penn-
sylvania hunted for them.

Following out orders from the trio, who had cut the
telephone wires, Hill waited until 8 a.m. before going to a
neighbor's house to call the police to tell them about his
interesting house guests.
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[fol. 354]
PLAINTIFFS' EXHIBIT 6

From "The Philadelphia Inquirer" of February 21, 1954:

CONVICTS HIDE IN HOME,
HOLD FAMILY AS HOSTAGES

THE DESPERATE HOUR. By Joseph Hayes. (Random House.
302 pp. $3.50)

By Frederic G. Hyde

In this tense, compactly built tale of terror, Philadelphia
readers will recognize a slice of real life out of the fairly
recent past. Joseph Hayes has simply drawn to its logical
conclusion, in a single time sequence, what might have hap-
pened when three escaped convicts took over the home of
a well-known Whitemarsh physician as a hideout and held
members of the family hostages for a considerable length
of time before moving on.

The author has transferred his locale to the outskirts of
Indianapolis; his convicts are from Terre Haute instead of
Bellefonte, and he has peopled the house of the captives to
suit his own purposes. Beyond that, with compelling detail
and deft characterization, he has played out the story that
could have developed in Whitemarsh if circumstances had
brought the police into it in time.

"The Desperate Hours" has terrific emotional impact,
playing as it does on the fears and divided loyalties of the
trapped father, Dan Hilliard; the disillusionment of his
small son Ralph and the latter's ultimate recovery of faith
[fol. 355] in his dad's knowledge and strength, and the
courage-close-to-tears of Hilliard's wife and daughter.

Hayes has made his convicts, too, actual human beings
rather than figures of stock. They are hardly admirable,
but one knows how they feel and why, without being sub-
jected to case histories.
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This is the first full-length novel by a short-story writer
who already has made a name for himself in the magazine
and television fields. Many a veteran novelist could envy
him his skill.

[fol. 356]
PLAINTIFFS' EXHIBIT 7

New York (Sunday) Times
February 28, 1954

NIGHTMARE AT THE HILLIARDS'

THE DESPERATE HOURS. By Joseph Hayes.
302 pp. New York: Random House, $3.50

By C. V. TERRY

Billed as a novel of suspense, this book earns its title
from the first breathless paragraph. The story-line is a
familiar one (what happens when a trio of mad-dog con-
victs hole up in an average home after a jail break). So,
inevitably, are most plot patterns in novel of this genre:
it is the treatment, not the ingredients, that really matters.
Mr. Hayes has milked the last drop of horror from his
macabre situation. As a Hitchcock-type nightmare, "The
Desperate Hours" is a strictly Grade-A job.

As we have said, the story hits its stride on the first
page, when the three escaped hoodlums ghost out of a
woodlot (like lonesome jackals on the prowl), capture a
farmer's car and go roaring south to Indianapolis, to make
rendezvous with a lady who'll bring funds to complete their
getaway. The pace never slackens as the trio enters the
suburban home of the Hilliards (a house selected at ran-
dom, thanks to its comparative isolation). Eleanor Hil-
liard is pinned down to her living room, just as she is
finishing her afternoon's housekeeping. So is 11-year-old
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Ralphie, as he comes rollicking in after school. So are 19-
year-old Cindy and Dan Ililliard, as they return from their
[fol. 357] respective jobs-and the nightmare is smoothly
in gear.

What happens thereafter is Mr. Hayes' story. Other
characters move into the fringes of the main action as the
novel goes careening toward its fearful finale-Cindy's
playboy-fianc6 (who turns out to be anything but that in
the closing chapters), a demon-ridden sheriff whose re-
semblance to TV's Joe Friday is, after all, only coinciden-
tal. The author draws each member of his hard-pressed
cast with a sharp, true pen. When you have turned the
last page, you'll find the Hilliards are as convincing (and
as cohesive) as the family next door. So, for that matter,
are the convicts themselves. These are completely evil
men, doomed and damned almost from birth. Yet they are
completely human too, from first to last. This, perhaps,
is the book's most ominous social comment.

This is Mr. Hayes' first novel. A publisher's note informs
us that he learned his trade via the television studio and
the slick short-story mill. Some of that slickness is in evi-
dence here and there. Some of the drama is a bit contrived,
and the ending, for all its biblical inevitability, seems de-
signed for the camera's eye rather than the reading lamp.
But these are minor points in a novel of nerve-shattering
impact. "The Desperate Hours" (a Literary Guild choice
for March) is a whale of a good yarn. But don't begin it
after midnight, unless you have company.

Mr. Terry comments frequently on modern fiction.
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[fol. 358]
New York Herald Tribune

February 28, 1954

FANTASTIC BUT TIMELY TERROR

THE DESPERATE HOURS.

By Joseph Hayes. 302 pp. New York:

Random House. $3.50.

MR. HAYES' novel of suspense is a story which could ap-
pear in any daily newspaper, but the sort of thing one
never believes can happen to oneself. He has dramatized
it by setting it in the midst of a typical middle-class Ameri-
can family, to bring it more closely home to the reader.

When Glenn Griffin, his brother Hank, and a lifer by the
name of Robish, escaped from the Federal prison at Terre
Haute they followed a carefully worked out plan of Glenn's.
They were to hide out in a home selected at random, with
the family to be held as hostages, until Glenn's girl friend
had a chance to join them with the stolen money he had
cached. Their destination was Glenn's home town, Indian-
apolis, partly because he was familiar with it, and partly
because he wanted revenge on Jesse Webb, the sheriff's
deputy who had captured him and broken his jaw.

The family Griffin selected was the Hilliard family-
father, mother, nineteen-year-old daughter, and ten-year-
old son. The convicts moved in on them and held them in
a siege of terror-so complete that the father and daughter
went out to do errands for them, powerless to appeal to
[fol. 359] the police for fear there would be reprisals on
the mother or son. Moreover, Griffin let them know that
some of the family would go with him when he left-to in-
sure that the police could not lay a trap for them on the
way out. The family was helpless.

Meanwhile, Jesse Webb, the police and the F. B. I. were
narrowing the circle down to the hideout. But they, too,
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had become aware of the hostages' dilemma, and it ham-
pered them in their efforts to move in on the desperate
convicts.

Mr. Hayes has possibly over-extended his story a bit,
and its suspense wears a little thin in patches. But it is a
well-contrived yarn, and has the vividness of timeliness.

[fol. 360]
New York Times

March 3, 1954

BOOKS OF THE TIMES

By ORVILLE PRESCOTT

Suspense once meant a condition of anxious uncertainty.
As a descriptive label on book jackets during the last few
years the word has lost much of its original meaning. It is
used indiscriminately to describe any novel that has a melo-
dramatic central situation and thus covers spy stories,
gangster stories, stories about smuggling, mad scientists
and stolen jewels, and even detective stories. Nowadays
when a prospective reader considers a suspense story he
is anxious lest he waste his time and money and is uncer-
tain what sub-classification of suspense awaits him. Will
it be hide and seek around the Iron Curtain or vengeance
among the syndicate chieftains? In view of this confusion
the publishers have probably injured rather than helped
Joseph Hayes' "The Desperate Hours" * by calling it "a
novel of suspense."

"The Desperate Hours" is too good a novel for such label-
ing. It happens that its central situation is as cruelly melo-
dramatic as any in modern fiction and the suspense it gen-
erates, the anxious uncertainty, is tremendous. But this is
not just a tale of violence and terror. It is an expert study

* THE DESPERATE HOURS. By Joseph Hayes. 302
pages. Random House. $3.50.
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of the agonizing dilemma of a group of sharply delineated
and deeply understood characters. The people involved in
Mr. Hayes' frightful predicament matter. They aren't just
[fol. 361] good guys and bad guys. They have tired bodies
and shocked minds and genuine emotions. And they are
capable of suffering because of their love for others.

A TIME FOR CAUTION

Eleanor Hilliard was alone when the three escaped con-
victs forced their way in. Two were young and handsome,
obviously brothers. One was older, massive, ugly and sullen.
All three were jittery with excitement and an almost hys-
terical nervousness, which was even more frightening than
their revolver or their threats. All they wanted was a safe
place to hide until their money came, the elder brother ex-
plained. Just do what you're told and no one need be hurt.
Ten-year-old Ralphie was the first to come home, then
Cindy from her secretary's job, and then Dan.

Dan Hilliard was an intelligent and a brave man. But
what could he do? He could see that Glenn Griffin, the elder
brother and leader of the three, was a killer. Clever, cruel,
swaggering arrogantly to cover his inner insecurity, Glenn
left no doubt that he meant it when he said that if trouble
came he woud shoot Dan's wife or children first. The older
man-Robish, they called him-seemed even more danger-
ous, much less intelligent, much quicker to kill. Hank
Griffin, the younger brother, might have had a stray decent
instinct, but he was obviously dominated by Glenn.

Two DAYS OF MOUNTING TENSION

Every hour of the next two nights and days seemed
worse than the one before. Mr. Hayes tells what happened
[fol. 362] from moment to moment with a narrative pace
that leaves one almost breathless, with great ingenuity in
elaborating complications and unexpected developments
and with deft skill in switching his attention from the
Hilliard family, to the police in a frenzy of frustration
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trying to locate the missing convicts, to the convicts them-
selves. "If the police came, it might be tragic," thought
Dan; that's when the shooting would start. "If they did
not come it might be worse." Cindy was beautiful, with a
redhead's unpredictable temper, and she might do some-
thing reckless. Ralphie couldn't be made to understand
the situation. It was all cops and robbers to him and he
expected his father to do something heroic at once, never
grasping that a false move might mean his own death, or
his sister's or his mother's.

Dan Hilliard lost his temper once and nearly brought on
the disaster he feared. After that he felt horribly helpless
because of his fear for those he loved. He must do some-
thing, but what could he do ? "Afterward, after the
tragedy, if tragedy came, a man could be haunted forever,
if still unmercifully alive, with the cutting realization that
he might have, by some sly or bold cleverness at just the
right moment, prevented it all." But Dan didn't dare call
the police when he had the opportunity. Supposing that
cynical, sadistic, semi-hysterical young killer suspected
what he had done? It wasn't his own life he was gambling
with.

No hint will be given here about the ultimate fate of the
four Hilliards and their three menacing visitors in the
[fol. 363] pleasant house just outside Indianapolis. Mr.
Hayes has written his story with remorseless logic, height-
ening his suspense to an amazing tension, always keeping
within the boundaries of reasonable probabilities consider-
ing the nature of the people involved. His central situation
is an old one and has been used many times before in
novels, plays and movies. But Mr. Hayes has developed it
with fresh and original ideas of his own. His primary
concern, of course, is excitement. But the reason "The
Desperate Hours" is many times more exciting than most
suspense stories is that it is psychologically convincing and
gruesomely frightening. What happened to the Hilliards
might by an unlucky chance happen to any of us.
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Joseph Hayes has written many short stories and televi-
sion plays, but "The Desperate Hours" is his first novel.
It is a dandy.

[fol. 364]
New York Herald Tribune

March 4, 1954

BOOK REVIEW By LEWIS GANNETT

THE DESPERATE HOURS. By Joseph Hayes.

Random House. 302 pages. $3.50.

FROM his hilltop in Bridgewater, Conn., Joseph Hayes
can see at night the circle of lights that marks Danbury
Federal prison. And when he has just read in the news-
papers of a convict who escaped from prison, broke into
some lonely homestead and forced the family to do his
bidding as hostages, he looks at those bright lights, and at
his red-haired wife and red-haired sons, and wonders,
"What if there were a prison break, and one or more of
those desperate men escaped in this direction "

What Would You Do If ...

His wondering led him to spin the high-tension story
that is the Literary Guild's March selection. If you start
reading "The Desperate Hours," it's a fair bet that you
will gallop on, sleepless, to the end. And wonder, as you
read, what you would have done if it had happened to you.

"We'll find us a cozy spot," the leader of the three con-
victs had said. "A nice quiet house on a nice quiet street
on the edge of town, with no other houses close by. Com-
fortable, scared people-a sucker who goes to work every
[fol. 365] day, maybe a kid in the family." The Hilliard
house on Kessler Boulevard looked right to him, and it
proved right. Glenn Griffin stepped inside when Eleanor
Hilliard opened the front door at 2:30 p.m. Old Robish
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had come in the back door without Eleanor knowing it,
young Hank Griffin with him. And Hank soundlessly cased
the upstairs rooms while Glenn was saying to Eleanor,
"Take it easy, lady. You open your mouth, the little kid
who owns the bike out front'll come home from school and
find your body.... We're playing for keeps."

"What do you want me to do?" Eleanor asked. There
wasn't much else she could do, then, or when ten-year-old
Ralphie came home, or later when nineteen-year-old Cindy,
redheaded and spitfire, burst into the house.

Glenn Griffin was in charge. "Sit down, redhead," he
said to Cindy, "and let me explain the facts of life. With
that hair, you might feel like getting brave. You might
even get away with it, not get hurt at all. That's not say-
ing what will happen to the old lady, or the kid brother, or
the father." Cindy sat down.

When Dan Hilliard came home, and faced Glenn Griffin's
gun, he, too, said, "What do you want?" He had heard the
broadcast about the three escaped convicts; he knew who
they were; he knew the police were hunting for them; he
was trying to figure it out.

Meanwhile Deputy Sheriff Jesse Webb was trying to
figure it out, too. He knew the men; he knew the name, but
not the address, of Glenn Griffin's girl friend; he knew that
[fol. 366] Glenn had a particular grudge against him, Jesse
Webb. He knew that Glenn wouldn't hesitate at a few more
killings along the way. "I don't know what makes people
go bad," he said. "I grew up in a neighborhood that was
worse than the Griffin boys' if it comes to that. But... "

Perhaps that is as much as it is fair to tell of Mr. Hayes'
scenario. We might also introduce Chuck Wright, Cindy's
boy friend, who smells a rat when Cindy, ordered to go out
with him as usual, doesn't behave as usual. But Chuck
Wright, though he plays a major part in the denouement,
isn't really essential to Mr. Hayes' story. Chuck is just an-
other man, mad clear through and tempted to be overbrave,
who faces a question of moral responsibility under circum-
stances for which he isn't prepared.
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Spotlight of Suspense

Mr. Hayes' spotlight swings backward and forward,
focusing now on the convicts, now on one or another mem-
ber of the Hilliard family-even on little Ralphie, who
wanted to be brave, too, and now on the police, slowly but
surely closing in on their quarry but not so sure how to
face three desperate men holding four innocent hostages.
Mr. Hayes makes the most of the uncertainties in all his
characters' minds, and the reader is not sure what the out-
come will be until he is within ten pages of the end.

"The Desperate Hours" is, I suppose, what the publish-
ers like to call a "novel of suspense." It isn't a "mystery"
because the reader is never in doubt who are the guilty
[fol. 367] ones and who the innocent-merely how any of
them will react to the constantly shifting pressures of their
desperate hours. I am ordinarily one who reacts with
apathy to suspense-packed crime stories. But I found this
one convincing and spellbinding. I began it, intending to
read myself to sleep with a few pages. I sat up in bed,
reading fiercely, until I came to the end.

[fol. 368]
PLAINTIFFS' EXHIBIT 8

Hickory 6-2844

Frank Rasky 37-09 75th Street
Jackson Heights 72, Long Island

April 28, 1954
James J. Hill,
Lansdale, Pa.

Dear Mr. Hill:

Allow me to introduce myself. I am a professional maga-
zine writer in New York.

The editor of Male Magazine has asked me to inquire
whether you would be prepared to submit to an interview
in connection with your experience in September, 1952.
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That, of course, is when your family were held by those
escaped convicts for 19 hours.

Under such an arrangement, you would receive half of
any payment I would get from the magazine.

I believe such an article would help the public to under-
stand how to contend with criminals.

I would be much obliged if you would write telling me
whether or not you would be interested in such an article
being written about your experience. If you are interested,
I would like to arrange a satisfactory time when I can come
to your place for an interview.

Cordially,

FRANK RASKY

[fol. 369]
COPY

May 1, 1954
Dear Mr. Rasky-
Jackson Heights, L. I.

Dear Mr. Rasky-

Your letter of April 28th received.

For the best interests of our children we have felt that
it was best to avoid any course of action that might remind
them of our experience in September 1952.

Following this policy we have refused all radio, televi-
sion, magazine, newspaper, etc. offers connected with that
experience.

Trusting that you will understand and abide by our feel-
ings on this matter I am

Sincerely yours,

JAMES J. HILL
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of a suburban Philadelpthia amly, held pri-soner OD their

owL home by teee escaped co:victs. Thi. sparred off Hayes to write a

novel, The Desperate Hors, whLcn le ater as a screen play, M

~ -~ WhLle it was being filmed, a New Yort producer persuaded

The movie producers
Hayes to .r. his nll also into a The moie producers

agreed .ol; to release the film for a year 1 in order

to give the play a chance to pay offs low that fte Desperate Hours in

a Broadway.-.m hit, and two more companies are W into pro-

ductioun a r, Hayes stands to mare a half million

dollars on M Philadelphia horror story. W

Directed f by Robert Montgcmery, and expertly acted,

Hayes' play is a somewhat fictionalized but heart-stopping account of

how _IY I 1 famliaxrose to heroism in a crisis. LEZ photo.

graphed *h ladelphia try-out, and transported some

of the actors to the actual house where the family, who no longer live o

there, were beselged. On tne r.ext page a _ scenes from the pl% Cre .

reenacted ' _ - on the original site of the crime.
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[fol. 372]

X~cAe-.- ie
1. QCONTijl~ED

MOST BRUTISH of _ three convicts is Roblsh (George

Mattiews) who roughs up the son, Ralphie (Malcolm Bro-

that kmh, theb s8 s
dricL), tells h io remember xianmia- w.

another convict, Glem, who eeps gun pizmnted at family.

2 - 3

( Patricla Pearden) bites hand of youg est
DARING DAUGHTER n i 

convict(George Grizzard), forces h to drop gle

u 52 5 FA!R (& rl M.deu,, r'-eht) foi3.s off un

loaded gun on leader (Peaul ewman) saves son and family.

~~ea·LPI Ff 4
R�.-7 k
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[fol. 374]
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4 6 .- oae of 3h~, famtnly trapped by convicts moves author to write novel, opvie and now

a Broadway thriller.
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hf xl 5 19Sv - Mai.l ha.r- m t t 

oner in their own home by three escaped ConVicts. This true story

parked off ayes to write a novel, TheEDsSte Hours, which he

did later as a screen play. While it was being filmed, a New York

producer persuaded ayes to turn his novel also into a Broadway

play. The movie producers agreed not to releas the film for a

yea in order to give the play a chance to pay off. low that Des-

rmate Hours is a wBroaay hit, and two more companie are rush-

Ing into production, Hayes stands to e a half million dollars

on his Philadelphia horror story

by Robert lontgomry4and expertly acted, Ha.IesP

( bZWm a __4bftiMIi isI_ heart-stopping account of

how s family rose to heroism in a crisis. LIf photographed the

play t its Philadelphia try-out, and transported some of the ac-

tors to the actual house where the Srmty, ho no longer livehere,

were beseiged. On the next page scenes from the ply a reenac-

ted on the original site of the crlme.
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2x70 3 AT REAL dWsE vhew. finiL u tAoped, actors do scenes from play. Here

daughter Cindy t.ll off beau fuo entering her behl rd barn.

2x52 

Idbecame they hold hib son

as hostage.

. u r e c 7 - , le
270M 5 cme e__- -'collecto gcwts with i c d

supects something is VtAng. h buttlbd, -- pollcw\

(a-sh 6e as
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1 CaUmI

ix52w 2 *ki BWUf'Me o convict w eM (eor Mt-

thew) o roughs up the on, RPaphi (lcolm Brodrick),

- 1_ 1_ _t. _ _-A a_-a I _U --w wathse r con-

ict, keeps at fmi3y.

2x52 3 DARING IMWGTRB (Patricia Pearden) bites hand of younpt

convict (eorge GOrista), forces to dp gun.

2x52 X m flRI ATR (- - o foists off unl.od-

ed gu On leader (Paul leuman), saves so nd i fatly.
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1 T 'IILWA

4x6i 2 ACIAL NEV in 1952a, _ rported in avs rs took plate

n isolated house 10 naild outside PhiladlphiTrA e thre con-

victs fri 3u pe. tlntixy, bld ftiily of JH Bll pri-

oner, umtil they could obtain rumy. ALL three cOmvict were

caught latar.

25* 3 E C B IIm M PLAT

90 I Ca of fiaiy topped by cnvi.

t.ext-~ attached _ rrpa~" ~~

5 text attached

iz61i 6 STAM TI for play i cross section of beseiged house. Two

convicts in lviangroom hbaram e vith the daughter, while the ro-

ther (ncy Coleman) wtche helplessly. In bedroom (above,

right), father tries to cmfort on, a third convict listens

in on phone calls in upltairs hallay.

7 COzTISM ZM T pA=

P. 75Prides=49ckwr



9 J iRmes Hill family
Three year't ago Americans all over the country read about te xm cii

outside Phladelphla&
. ....... ~ _ - neld prisoners in their own homl by three escaped

Yre Desperate Hours
convicts. Later they read about it nThi- ' L. _m

Jepn Er f- w they. see t reenacted in ayes' Brod;ayp-i?, and

next year in nis movie, which has already bee flmed but is being held

UP
.- "-^ -- br until the play has a chance to pay off. - i.~... L.- .
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1 4x6 5 In 1952 a young Indianapolis author, Joseph Hayes, read a hair- _:-; · *'

raising report (above) of a suburban Philadelphia family, held pris-

oner in their own home by three escaped convicts. This true story

_ - . ,, ~-.. 0 /

sparked off Hayes to write a novel, The DeOte_ Hlours, which he

did later as a screen play. hile it was being filmed, a New York

producer persuaded Hayes to turn his novel also into a roadway

play. The movie producers agreed not to release the film for a

year in order to give the play a chance to pay off. Now that Des-

prate Hours is a Broadvay hit, and two more companies are rush-

ing into production, Hayes stands to make a half million dolars

on his Philadelphia horror story.
0O

Directed by Robert Montgomery, and expertly acted, Hayes's

play is a somewhat fictionalized but heart-stopping account of

how one family rose to heroism in a crisis. LIl photographed the

play at its Philadelphia try-out, and transported some of the ac-

tors to the actual house where the family, who no longer lives there,

were beseiged. Oa the next page scenes from the play are reenac-

ted on the original site of the crime.
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1 CrZ

2 M1M mau te e convicts is Robish (eorg t-

tban) wbo rouabs t ea, hfaqphi;1mtloq meduIck) ,

tLl l t ree tbhat tbh bg bo i mnther can-

3 1*M M m (patricia Pow"i) bites hmd of Yonet

c - , -

convict (Ioro ofsrd), ores a to r gn. 

4 fVmyU rA (nM, right) f6 off unmod-

ad gm n le er ()mul Ieumn), amro ea. d fzmly.
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2.70 3 AL RWBU where family was trapped, actors do scenes from play. Here

daughter Cindy stalls off beau from entering her beleaguered home.

- /

2x52 A RLV3W H ejects convicts from house, but has to

toss out gun and let them in because they hold his son

o

as hostage.

2X70 5 sc comes in the form of a trash collector, who chats with wife and

suspects smthing is wrong. He gets killed, but gives clue to police.
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2x52 4 BOLD A mTTD'I to save fniy fls when otherr (arl ~Atl-

dena) ias to toss out Sun because is son is held as hostage.
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[fol. 388]
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2x52 4 Bl fails 1 hen fthr (Karl Hai-

den) has to toss out gun because his on i held a" Botag.
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. , 5 t3 ' v -

69 , 5 Three years ago Americans all over the country read about the desperate--- --

L pica for 1 hlouS
~ut C , rdeal of the James Hill family who were held prisoners in their own) ome

one 1 ne
3S cap 5 puti Pe deladelph by three escaped convicts. Later they read about

t in Joseph Hayes's novel Deperata Hours inspired by the family's

experience. Now they can seeithe tory renacted in Hayes's Broadway

j base on the book, and nqxt year will see it in his movie, which

a8salre a4been ff3#ed but is being hed up until the play has a chance

to pay ofzt.

The 4L3ay, directed by Robert Montgomery and expertly acted, is a

heart-stowl ng accot of aerage family rose to heroism in a crisis.

eE photographed the play duing it Piladelphi4 t u andi trans-

f^ort. ed soe of the actors to She actual house where the Hills, who no

longer li e there, yere bea . Qed g the next page scenes from the play

re lrexeted on thqoriginalsite of the crime.
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2x70

Ij< 0

Prideaux-Ecker
cr

1 True Crime CONTINUED

2 TRE CRIMS AT A BAC+00R

Athe f

3 AT REAL HOUSE where family was trapped, actors do scenes from lay. ere

her; /the " "0, 
daughter Cindy stalls off beau from ntering her beleaguered home.

2x52 14. DARING AT!EMPT to save family fails when father, ing

ejected convic has to tos ecaue

hold his son as hostage.

(the

2x70 5 FIRST HOPE for rescue comes when\ash collectorfchats with wife and
\senses - ,his.

suspects something is wrong. He is killed, but death puts police on trail.

6 CONTINUED aN PAGE 7 '
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[fol. 400]

prideaux-ecker P. 78 retype
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(y iung

4lx52 2 BRUTISH CONVICT (George Matthews) roughs up tt ont

d
Ralphie (Malcolm Brodrick), who shows his spuak by talk-

criminals : Oa ,
ing up to he invader d of another convict hol

gun(foreground) to terrorize i ly.
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Ordeal of family trapped by convicts gives Br oadway a new thriller, "The Desperate Hours"
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[fol. 402]
PLAINTIFFS' EXHIBIT 29

ARTICLES PUBLISHED IN LIFE MAGAZINE FROM

FEBRUARY 1945 THROUGH FEBRUARY 1955
COVERING PLAYS AND MOTION PICTURES

WHICH REFERRED TO REAL PERSONS

OR EVENTS

February 5, 1945, page 71:

"A Song To Remember", motion picture.
(Frederic Chopin, George Sand)

April 16, 1945, page 105:

"The Barretts Of AWimpole Street", play.
(Robert Browning, Elizabeth Barrett and her family)

July 9, 1945, page 61:

"Ernie Pyle's 'Story of G. I. Joe' ", motion picture.
(Ernie Pyle and actual soldiers of World War II)

August 6, 1945, page 79:

"The Pride Of The Marines", motion picture.
(Sgt. Al Schmid, U. S. Marine hero of World War II)

September 3, 1945, page 74:

"The First Gentleman", play.
(George IV, King of England)

December 31, 1945, page 61:

"They Were Expendable", motion picture.
(Navy Lts. John Bulkeley and Bolling Kelly, P-T boat
commanders in World War II)

[fol. 403] February 11, 1946, page 56:

"Tile Magnificent Yankee", play.
(Chief Justice Oliver Wendell Holmes, Jr., of the U. S.
Supreme Court)
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June 3, 1946, page 89:

"Annie Get Your Gun", play with music.
(Annie Oakley and Frank Butler, circus performers)

June 24, 1946, page 81:

"Anna and the King of Siam", motion picture.
(Anna Leonowens, British writer and lecturer of Vic-
torian times, and King Mongkut of Siam)

September 16, 1946, page 76:

"Sister Kenny", motion picture.
(Sister Elizabeth Kenny, Australian nurse and polio
therapist.)

March 24, 1947, page 87:

"Boomerang !", motion picture.
(Connecticut murder trial with Homer S. Cummings,
later U. S. Attorney General, as defense attorney)

November 24, 1947, page 116:

"Unconquered", motion picture.
(French and Indian War period of American colonies)

November 24, 1947, page 97:

"The Winslow Boy", play.
(The case of George Archer:Shee, British naval cadet
accused of theft during reign of Edward VII)

[fol. 404] November 20, 1950, page 73:

"Cyrano de Bergerac", motion picture.

(Cyrano de Bergerac, 17th Century French poet-
cavalier)

October 8, 1951, page 76:

"The Desert Fox", motion picture.

(Field Marshal Erwin Rommel of the German Army,
and his desert campaigns in World War II)
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April 7, 1952, page 139:

"Five Fingers", motion picture.

(Eliaza Banza, Albanian spy of World War II, known
also as "Cicero")

January 19, 1953, page 64:

"Moulin Rouge", motion picture.

(Henri Toulouse-Lautrec, 19th Century French Artist)

January 19, 1953, page 51:

"The Children's Hour", play.

(Two unidentified Scotch schoolteachers of the early
19th Century)

June 22, 1953, page 119:

"The Great Houdini", motion picture.

(The late magician and escape artist known as "Hou-
dini")

June 22, 1953, page 69:

"My Name Is Legion", play.

(Clifford Beers, onetime mental patient and later a
prominent advocate of mental hospital reforms)

[fol. 405] October 25, 1954, page 134:
"Suddenly", motion picture.

(Assassination of United States Presidents)

January 24, 1955, page 55:

"Prince of Players", motion picture.

(Edwin Booth, American tragedian of the 19th Cen-
tury)



372

February 14, 1955, page 31:

"Anastasia", play.

(Princess Anastasia, daughter of the last Czar of
Russia, and a woman now living who claims to be the
said Princess)
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FOREWORD

The purpose of' this boolk is to add a plus or a bonus to the pluses and bonuses

which members of the e(litorial stallf-photographers, reporters and editors-

strive to put into each issue of' LF:.

In each issue we try to give the reader what he will et nowhere else, an

added knowledge and appreciation of the topics of the day and his wondlerfiil

world. Along with this, we try to give through pictures and words a sense of

participation in this world. But over the years we have become aware that

there is sonmethill else aout which the public at large and professional

journalists are curious.

"By what magic," asks one reader in more flowery words than we would

dream of using, does L: (Iraw to it so many millions of Americans ...

heightenl our awareness of the world ... and give us the sense of living more

alulndantly?"

Probably few will agree that magic is the basic element-certainly the

editorial staff doesn't. So what we hope will e a bonus about the bonuses

of LIFE is not the recipe for a witch's potion. It is a glimpse at some of the



extraordinary qualiies andfl te hnilques which produce L's week-to-week

sul rprises anl ulerlie its character.

For "nagic" we might substitute a ombination of the tfllowing:

Intilire i v sl)(tlv and iletfication litilh the subjects oJ a( story.

II illinglc.ss 0o is;k *d.iiger and 11 /hsic.l discoblfi)rt.

.lbilit to use cara t'qlimer( ILent, rqorlorial skills tnd e(ery ilal(giille

prtinduln (l'rice to conre.v exact I(eal111rs.

'lbilir 1t /)l(iut 1fr / 'the '('l ,,n. d the uine.ected.

Luck (hich means being like I gool bll tlealt tho Jrmes its ownf breaks).

Knoing when , b71 e boll ll andwhen tr(ad soJilv (being psy.c , ologically h,'le).
0o

. lbiliv t smare with the reader I sense oJ /'partici/(Ltion, whether in moullntainl

clinl,obig,,r dle sea /,lhotologra)/v or itL the more familiar lad:letares of

errvllv lift'.

-lt insa(ti(able curosit.

,,n alllrci(ltion j' tihe American right to know all ejora whc/at is going on.

This book is mostly about photographers and reporters, the front-line troops.

W\e think this is the most interesting phase of our activities because it is the

purpose of LwE to transport its readers to places where things are and where



things happen. There are-to revert to military terminology-many others

who provide logistical support and man the all-important lines of communi-

cation to the public. They are the editors, art directors, administrators, tech-

nicians and production workers who sweat anonymously at all inds of hours.

One man, whose name is not on the editorial masthead, must emerge from

anonymity at this point. He is Stanley Rayfield, the author and editor of

this ook. A L.: promotion man, he lives almost entirely in an editorial

world, both at the ront line and at GHQ in the Time & Life Building. Stan

was an international journalist with The Times of London and an advertising

man with the Kudner Agency in New York. He is a photographer and artist

in his own right. I think that he conveys a remarkably accurate sense of what

makes L. tick. I'm sure you will agree as you now start to inspect his

examples of how LiFE brings home the story.

EDWARD K. TIIOMPSON

Alanaging Edilor, LIFE
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PLAINTIFFS' EXHIBIT 32
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DEFENDANTS' EXHIBIT A

{'API-4-9/12)AONTGOJF:RY COUNTY, Penna: :James Mill nd -four oc
his five children, (L-?) Betsy,l5, Clyde nd Bobby,4, nA

J 3,1s, 9 ty broR1v3t theri story o how ,r o . .1-
convtits from Lewisburg Prison held the filv capttv^; fo-.
14 hours in their Montgomery County home.(TUT'T) P.ii,; ?T :
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[fol. 415] DEFENDANTS' EXHIBIT G

From New York Sunday Times, January 30, 1955

FICTION OUT OF FACT

BY JOSEPH HAYES

Author of "The Desperate Hours,"
due at the Barrymore Feb. 10.

PHILADELPHIA.

AT the moment I am writing this, the newspapers are
headlining a story about five guards held hostage in the
Massachusetts State Prison. The news accounts concen-
trate on the action. But what of the more personal stories
involved? What are the thoughts and emotions of the
guards' waiting relatives? And what of the inner struggles
of the convicts themselves? No matter how evil or violent
in action, aren't these men human beings with their own
needs, loves, hungers, fears?

It was out of conjectures such as these that, in the spring
of 1953, I sat down to write a novel which, when completed,
I called "The Desperate Hours."

The novel and the play version of it-was based on vari-
ous news stories. In California, in New York State, in De-
troit, in Philadelphia, frightened and dangerous men en-
tered houses, held families captive in their own homes;
these were headline stories, soon forgotten. Some ended
tragically, others did not. The newspapers soon dropped
all reference to them.

But what of the persons themselves? Accumulatively,
these cold, black-on-white accounts stirred the question
"What if?" In time, I found myself left with a curious and
very strong emotion-a sense of personal identification with
[fol. 416] the victims. And also-to my amazement-a baf-
fling question: Why? Why had these events occurred and
what possible meaning did they hold? Thinking about these
"cases," I became more and more amazed, finally awed, by
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the sense of immense accidentality framing these, and per-
haps all, human situations.

Instead of researching any of the specific "cases," how-
ever, I found it best to let my imagination play with the
idea. Meanwhile I reached into my own background and
found a setting, the city of Indianapolis, where I was born,
a typical city. After that, it was necessary to probe into
my own convictions about people, ordinary, down-to-earth
representative people-what did I really feel about them?
What did I believe about them and how did they react under
stress? Once I could answer that question honestly, I could
begin "research."

Technically, I needed to make my police activity reason-
ably authentic-because, from the first, for many reasons,
I had no doubt that I must use some unusual story-frame
to intensify and to counterpoint the action taking place in
the invaded and terrorized home. Out of this so-called "re-
search" emerged an important character in the story, a
deputy sheriff who, caught in a conflict between his own
personal desires and his civilized concern for others, could
represent to some extent my own feelings of disgust, under-
standing, anguish and admiration.

EVOLUTION

Having decided on the frame and the essential conflict,
I had then only one small job-to write the novel (and,
later, the play and screen play). It was a day-and-night
[fol. 417] job, done at white heat, the time limited by neces-
sities imposed by illness in the family. Curiously enough,
I discovered as I wrote that the principal theme came into
focus: the life-and-death struggle between a typical, law-
abiding man, with no knowledge of his own inner resources
or of the precious quality of his way of life, and the twisted,
jungle-like mind of a young criminal, himself a human
being and a victim. It became more and more interesting
to explore a mind that has almost totally escaped the civi-
lizing influence of our society. (And why are there so many
like him today?)
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This mind became, as I worked, so complex and cunning
that, almost automatically, the necessary plot-twists and
surprises of story erupted, often to my own astonishment,
so that in the end even the plot itself became something
quite distinct from all the other hostage stories I had ever
encountered.

In the news stories there was little to suggest what hap-
pens in the invaded and ravaged home: the terror of the
family, the desperation and paradoxes in the criminals, the
interaction of these characters caught in a situation that,
in time, creates its own momentum, sets its own course.
This course, and its ultimate resolution, seemed for a while
to be determined by the warped mind of the young invader
himself. It was he who devised the manner of holding an
entire family not only captive, as in the actual incidents,
but in this case mentally and emotionally hostage-so that
even the civilized man, the father of the family, found
within himself the jungle urges of revenge and a passion to
murder.
[fol. 418] How could the young convict manage to do this?
This boy-he is hardly more than that-could do it because,
despite all of his own insecurities and banked-down rages
and hatreds and fears, he instinctively understood what
"family" could mean. He could create an atmosphere, as
have governments, in which a man appears to move freely,
to think for himself, to carry on a "normal" life while in
actuality that man has become a slave. And why? Because
of the deepest and most human concern of all-his love for
his family. Out of this love, stirred so that he recognizes
it himself in all its intensity and depth, comes submission
to evil. I am willing to leave the question there. It is only
one of many that I hope to leave echoing in the minds, and
especially the hearts, of an audience.

The human emotions, only hinted at in the description
of exterior events in a newspaper, and the complexities they
suggest and the personal and social questions they pose,
remain, a year and a half later, vital and interesting to me.
Fortunately, I have been able to communicate my own deep
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and aching concern-not only for the characters but for the
human plight in general-to hundreds of thousands of novel
readers, both here and abroad.

It is to the eternal credit of mankind that-at least up to
now-some inherent personal force within civilized man has
thwarted slavery, even if by a clearly defined violence that
separates (roughly, at least) the civilized from the aggres-
sive man-and even if by a hairbreadth. If this be melo-
drama, so be it. It is also history.

[fol. 419] DEFENDANTS' EXHIBIT H

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

Plaintiffs designate New York County as the place of
trial.

Plaintiffs reside in Fairfield County, Connecticut.

JAMES J. HILL, ELIZABETH SELFRIDGE HILL, BARBARA HILL,
an infant, ELIZABETH HILL, an infant, JAMES J. HILL,

JR., an infant, CLYDE HILL, an infant, and ROBERT HILL,

an infant, each by his guardian ad litem, JAMES J. HILL,

Plaintiffs,
-against-

JOSEPH HAYES, MARRIJANE HAYES, HOWARD ERSKINE, THE

DESPERATE HOURS COMPANY, TIME, INC., PARAMOUNT PIC-

TURES CORPORATION, RANDOM HOUSE, INC., THE LITERARY

GUILD OF AMERICA, INC., CROWELL-COLLIER PUBLISHING

Co., INC., POCKET BOOKS, INC., and READER'S DIGEST

ASSOCIATION, INC., Defendants.

SUMMONS

To the above named Defendants:

You ARE HEREBY SUMMONED to answer the complaint in
this action, and to serve a copy of your answer, or, if the
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complaint is not served with this summons, to serve a notice
of appearance, on the Plaintiffs' Attorneys within twenty
days after the service of this summons, exclusive of the day
of service; and in case of your failure to appear, or answer,
[fol. 420] judgment will be taken against you by default,
for the relief demanded in the complaint.

Dated, June 27, 1955.

MUDGE, STERN, BALDWIN & TODD
Attorneys for Plaintiffs
Office and Post Office Address
40 Wall Street
New York 5, New York

[fol. 421]
SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

JAMES J. HILL, ELIZABETH SELFRIDGE HILL, BARBARA HILL,
an infant, ELIZABETH HILL, an infant, JAMES J. HILL,
JR., an infant, CLYDE HILL, an infant, and ROBERT HILL,
an infant, each by his guardian ad litem, JAMES J. HILL,
Plaintiffs,

-against-

JOSEPH HAYES, MARRIJANE HAYES, HOWARD ERSKINE, THE

DESPERATE HOURS COMPANY, TIME, INC., PARAMOUNT PIC-

TURES CORPORATION, RANDOM HOUSE, INC., THE LITERARY
GUILD OF AMERICA, INC., CROWELL-COLLIER PUBLISHING

Co., INC., POCKET BOOKS, INC., and READER'S DIGEST

ASSOCIATION, INC., Defendants.

COMPLAINT

Plaintiffs, by their attorneys, MUDGE, STERN, BALDWIN &
TODD, allege, upon information and belief, except as to
Paragraphs 1, 2, 3, 14, 15, 16, 17, 31, 42 and 43, which are
alleged on knowledge, as follows:
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[fol. 422] FOR A FIRST CAUSE OF ACTION AGAINST DEFENDANTS
HAYES, ERSKINE, THE DESPERATE HOURS COMPANY, TIME,

INc., PARAMOUNT PICTURES CORPORATION, RANDOM HOUSE,
INC., LITERARY GUILD OF AMERICA, CROWELL-COLLIER PUB-

LISHING CO., INC., POCKET BOOKS, INC. AND READER'S DIGEST
ASSOCIATION, INc.:

1. Plaintiff, James J. Hill, his wife, plaintiff, Elizabeth
Selfridge Hill, and their children, plaintiffs, Barbara Hill,
an infant, Elizabeth' Hill, an infant, James J. Hill, Jr., an
infant, Robert Hill, an infant, and Clyde Hill, an infant, are
residents of Fairfield County, Connecticut.

2. (a) Plaintiff James J. Hill is Vice President and
Director of Sales of Alba Hosiery Corporation and since
on or about January 1, 1953 said plaintiff's office and place
of business has been in New York County.

(b) Plaintiff James J. Hill is required, in the course of
the performance of his employment, periodically to travel
to every State of the United States and there to consult
with customers, business associates and company person-
nel, and otherwise to transact business in such States.

(c) At all times since February, 1955, plaintiffs Barbara
and Elizabeth Hill have been enrolled as students at Penn-
sylvania State University in University Park, Pennsyl-
vania.

[fol. 423] 3. Plaintiff, James J. Hill, was appointed
Guardian ad Litem for plaintiffs Barbara Hill, Elizabeth
Hill, James J. Hill, Jr., Clyde Hill and Robert Hill, by order
of Mr. Justice Samuel M. Gold, made at Special Term, Part
II of the Supreme Court, New York County, on June 27,
1955.

4. Defendants Joseph Hayes and Marrijane Hayes are
residents of Brookfield Centre, Connecticut.

5. Defendant Howard Erskine resides at 39 East 72nd
Street, New York City, New York.
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6. Defendant The Desperate Hours Company, is a New
York partnership, having its office and principal place of
business at 12 East 63rd Street, New York City, New York.

7. Defendant Time, Inc., is a New York corporation hav-
ing its office and principal place of business at 9 Rockefeller
Plaza, New York, New York, and is, and at all times herein-
after mentioned was, the publisher of "LIFE" magazine.

8. Defendant Paramount Pictures Corporation is a New
York corporation having an office and place of business at
1501 Broadway, New York, New York.

9. Defendant Random House, Inc., is a New York cor-
poration having its office and principal place of business
[fol. 424] at 20 East 57th Street, New York, New York.

10. Defendant Literary Guild of America, Inc. is a New
York corporation having its office and principal place of
business at 501 Franklin Avenue, Garden City, Long Island,
New York, and, as part of its business, conducts, manages
and controls the "Book of the Month" Club.

11. Defendant Crowell-Collier Publishing Co., Inc., is a
Delaware corporation having an office and place of business
at 640 Fifth Avenue, New York, New York, and is, and at
all times hereinafter was, the publisher of "COLLIER'S, THE
NATIONAL WEEKLY".

12. Defendant Pocket Books, Inc., is a New York cor-
poration having its office and principal place of business at
45 Rockefeller Plaza, New York, New York.

13. Defendant Readers Digest Association, Inc., is a
New York corporation having an office and place of business
at 230 Park Avenue, New York, New York.

14. In or about the month of September, 1952, plaintiffs
Hill were held as hostages in their then home in White-
marsh Township, Pennsylvania by three convicts who had
escaped from the nearby federal penitentiary at Lewisburg,
[fol. 425] Pennsylvania, all of said plaintiffs being released
unharmed after a harrowing period of confinement and all
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of said convicts being captured or killed after an extensive
manhunt.

15. During the month of September, 1952 and at all
times thereafter, plaintiff James Hill, acting for the mem-
bers of his family as well as for himself, refused all offers
of financial compensation for permission to interview him
and his family and to publish feature articles and to con-
duct television or radio broadcasts concerning said events
of September, 1952.

16. Said refusals were prompted by the desire of plain-
tiffs James and Elizabeth Selfridge Hill to avoid any course
of conduct that might remind them or their children of the
aforesaid events of September, 1952, to curtail further
speculation, inquiry and comment by friends, business as-
sociates and others with respect to said occurrence, and to
protect plaintiffs in their right of privacy.

17. In November, 1952, and prompted, in part, by their
desire to avoid further reminders of the events of Septem-
ber, 1952, to avoid further publicity in connection there-
with, and to protect their right of privacy, plaintiffs Hill
moved from their home in Whitemarsh Township, Penn-
sylvania to their present home in Old Greenwich, Connecti-
cut.

[fol. 426] 18. In or about the year 1953, defendant Hayes
wrote, and defendant Random House, Inc. published a novel
entitled "The Desperate Hours", and said novel was copy-
righted by defendants Joseph and Marrijane Hayes.

19. Said novel "The Desperate Hours" was also pub-
lished and/or distributed by defendant Literary Guild of
America, Inc. as a "Book of the Month", by defendant
Crowell-Collier Publishing Co. in serialized form, by de-
fendant Pocket Books, Inc. in several paper-bound editions
and by defendant Readers Digest Association, Inc. in digest
form.

20. Said novel was distributed and sold in every State
of the United States, including the State of New York, in
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Canada, and in the British Isles, and was translated, dis-
tributed and sold in many other foreign countries.

21. Said novel purported to describe, in fictional form,
a jailbreak near Indianapolis, Indiana, by three convicts,
the invasion by said convicts of the home of a family named
"Hilliard", the holding of said family as hostages, and the
eventual killing or recapture of all of said escaped convicts.

22. In truth and in fact, said novel was based upon the
actual occurrences of September, 1952 in which plaintiffs
Hill were involved, as above set forth, with certain modifica-
[fol. 427] tions of the actual facts, including the partial
modification of the name of the family involved from "Hill"
to "Hilliard", the reduction of the size of the besieged
family, the creation of numerous melodramatic and violent
incidents which did not in fact occur, the insinuation of
sexual approaches by one of the convicts to the hostage
daughter, and with numerous other fictional embellishments
in the characterization of the personalities, relationships,
attitudes and acts of the members of the besieged family.

23. In or about the Fall of 1954, defendants Hayes and
Erskine entered into a partnership or joint venture agree-
ment for the purposes, among others, of selling the motion
picture rights to the novel "The Desperate Hours" and
producing a play based upon said novel, and, in connection
with the foregoing, for the purpose of promoting said
literary, motion picture and theatrical properties so as to
develop and enhance their commercial value.

24. In or about the Fall of 1954, defendant Paramount
Pictures Corporation purchased the motion picture rights
to said novel "The Desperate Hours" for the sum of $100,-
000 cash, plus a percentage of the profits, said defendant
Paramount agreeing not to release the motion picture prior
to the year 1956.

[fol. 428] 25. Said motion picture was adapted by defend-
ant Hayes from the novel "The Desperate Hours," was
filmed during the year 1955, has been distributed for public
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exhibition and is now being, or in the future will be, ex-
hibited in theatres in every State of the United States, in-
cluding the State of New York, in Canada, the British Isles
and in various other parts of the world.

26. In or about the Fall of 1954, a New York partnership
doing business under the firm name and style of "The Des-
perate Hours Company", was organized in the State of
New York, County of New York for the purpose, among
other things, of producing the play "The Desperate Hours",
said partnership consisting of defendants Hayes and
Erskine as general partners and sixty-three additional per-
sons as limited partners.

27. The play, "The Desperate Hours", was adapted by
defendant Hayes from the novel, "The Desperate Hours,"
and, after a pre-Broadway tryout in Philadelphia, Pennsyl-
vania, opened in New York on or about February 10, 1955,
at the Barrymore Theatre.

28. Prior to said Broadway premiere of the play, "The
Desperate Hours", defendants embarked upon a promo-
tional and advertising campaign designed to stimulate
public interest in the play, the novel and the forthcoming
motion picture.

[fol. 429] 29. One of the principal aims of said advertis-
ing campaign was to identify the characters portrayed in
the novel, play and motion picture, "The Desperate Hours"
as real persons involved in a true-life occurrence which
might have happened to any reader, or any member of the
audience, thereby increasing the dramatic impact of the
novel, play and motion picture and greatly increasing the
commercial value thereof.

30. On or about February 1, 1955, and as part of said
promotional and advertising campaign, defendants Hayes,
Erskine and The Desperate Hours Company made arrange-
ments with defendant Time Inc. to publish a special photo-
graphic layout in "LiFE" magazine which would disclose
the true identity of the purportedly fictional "Hilliard"
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family portrayed in "The Desperate Hours", thereby en-
hancing the dramatic interest of the play, novel and motion
picture, "The Desperate Hours" and advertising its true-
life origin to the millions of persons who read "LIFE" mag-
azine, while simultaneously creating a sufficiently unique
and imaginative "human interest" story to justify the allo-
cation thereto of substantial space by a magazine with the
vast national and international circulation of "LIFE" maga-
zine.

31. In the February 28, 1955 issue of "LIFE" magazine,
there appeared a 3-page article, with photographs, entitled
[fol. 430] "TRUE CRIME INSPIREs TENSE PLAY", the body of
said article stating, as follows:

"The Ordeal of a Family Trapped by Convicts Gives
Broadway a New Thriller, 'THE DESPERATE HOURS'"

"Three years ago Americans all over the country
read about the desperate ordeal of the James Hill
family, who were held prisoners in their home outside
Philadelphia by three escaped convicts. Later they
read about it in Joseph Hayes's novel THE DESPERATE
HoURs, inspired by the family's experience. Now they
can see the story re-enacted in Hayes's Broadway play
based on the book, and next year will see it in his movie,
which has been filmed but is being held up until the
play has a chance to pay off.

"The play, directed by Robert Montgomery and ex-
pertly acted, is a heart-stopping account of how a
family rose to heroism in a crisis. LIFE photographed
the play during its Philadelphia tryout, transported
some of the actors to the actual house where the Hills
were besieged. On the next page scenes from the play
are re-enacted on the scene of the crime."

The balance of said article consisted of photographs of a
newspaper report of the true-life incident, the actual house
[fol. 431] in which the plaintiffs Hill were held hostage,
and the cast of "The Desperate Hours" portraying scenes
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from said play in said house. A photostatic copy of said
"LIFE" magazine article is annexed hereto as Exhibit A and
made a part hereof as though set forth at length.

32. Said article and photographis layout in "LIFE" maga-
zine was employed by defendants to promote and advertise
the novel, play and motion picture, "The Desperate Hours",
and defendant Time Inc. allowed "LIFE" magazine to be
used for said promotional scheme in order to promote, for
purposes of trade, its unique "human interest" story in-
volving the plaintiffs as above set forth.

33. Said "LIFE" magazine article of February 28, 1955
was a promotional and advertising scheme, pure and simple,
and no legitimate occasion was there presented, as a matter
of news dissemination or otherwise, to identify the plain-
tiffs Hill with the "Hilliard" family of "The Desperate
Hours", to reprint newspaper headlines of September, 1952
or to photograph the members of the cast of "The Desperate
Hours" in the former home, and identified as such, of the
plaintiffs Hill.

34. Said February 28, 1955 issue of "LIFE" magazine
was published and distributed by defendant "Time Inc." in
every state of the United States, including the State of
[fol. 432] New York, in Canada, and in the British Isles,
and was translated and distributed and sold in many other
foreign countries.

35. In truth and in fact, said "LIFE" magazine article
was planned, prepared and executed by defendants Hayes,
Erskine and The Desperate Hours Company with the co-
operation and assistance of defendant Time Inc.

36. Defendants Hayes, Erskine and The Desperate
Hours Company paid a sum of money to one Stahlheber for
the use, in connection with said "LIFE" magazine article, of
the house in Whitemarsh Township, Pennsylvania in which
plaintiffs Hill had formerly resided and in which they were
actually besieged in September, 1952.
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37. Defendants Hayes, Erskine and The Desperate
Hours Company arranged and paid for the transportation
of the cast of "The Desperate Hours" to said house and
there participated and assisted in the taking of the photo-
graphs which appeared in the "LIFE" magazine article of
February 28, 1955.

38. Defendants Hayes, Erskine and The Desperate
Hours Company participated and assisted in the prepara-
tion of the descriptive matter and photograph captions ap-
pearing in said "LIFE" magazine article of February 28,
1955 and said descriptive matter and photograph captions
[fol. 433] were published with the knowledge and approval
of said defendants.

39. Defendants Paramount Pictures Corporation, Ran-
dom House Inc., Literary Guild of America, Inc., Crowell-
Collier Publishing Co., Inc., Pocket Books, Inc. and Reader's
Digest Association, Inc. had knowledge of the publication
of said "LIFE" magazine article of February 28, 1955 at or
about the time of its publication and thereafter continued
to publish and distribute their respective written and
filmed versions of "The Desperate Hours".

40. In the October 10, 1955 issue of "LIFE" magazine
extensive written and photographic coverage was given by
defendant Time Inc. to the motion picture, "The Desperate
Hours", and specific reference was therein made to the
February 28, 1955 issue of "LIFE" magazine in which the
names of plaintiffs were used and in which plaintiffs were
expressly identified as the "Hilliard" family of "The Des-
perate Hours", and in the advertising for said motion pic-
ture, numerous and highly dramatic references have been
made to its "real-life" aspects, the emphasis and innuendo
of said advertising being that what happened to the family
portrayed in "The Desperate Hours" was drawn from real
events and might actually happen to any American family.

[fol. 434] 41. The writing, publication, distribution and
sale of the novel, "The Desperate Hours", the writing, pro-
duction and exhibition of the play and motion picture "The



395

Desperate Hours" and the preparation and publication of
the "LIFE" magazine article of February 28, 1955, were not,
and were not intended as, a fair and accurate report of
news whether past or current, but were solely for the pur-
poses of entertainment, advertisement and trade.

42. By reason of the specific identification by defendants
Hayes, Erskine and The Desperate Hours Company in said
"LIFE" magazine article of the plaintiffs Hill as the "Hil-
liard" family of "The Desperate Hours," the publication
and distribution in the State of New York of said "LIFE"
magazine article by defendants Time Inc. and defendants
Hayes, Erskine and The Desperate Hours Company, the
publication and distribution in the State of New York
of the novel "The Desperate Hours" by defendants Hayes,
Random House, Inc., Literary Guild of America, Inc.,
Crowell-Collier Publishing Co., Inc. and Pocket Books Inc.,
the production and exhibition in the State of New York
of the play "The Desperate Hours" by defendants Hayes,
Erskine and The Desperate Hours Company, and the pro-
duction, distribution and exhibition in the State of New
York of the motion picture, "The Desperate Hours" by de-
fendant Paramount Pictures Corporation, constitute a por-
[fol. 435] trayal of plaintiffs Hill and a use of their por-
traits and names by said defendants for purposes of trade
and advertising, and the use by said defendants of plain-
tiffs' portraits and names as aforesaid was without the
written consent first obtained of any of the plaintiffs and
was entirely without any consent or authorization at any
time from any of the plaintiffs and said defendants used,
and have continued to use, such portraits and names un-
lawfully with knowledge that such use was, and is, unlaw-
ful and in violation of Section 50 of the Civil Rights Law
of the State of New York.

43. By reason of the unauthorized use by defendants
of plaintiffs' portraits and names, plaintiffs have been sub-
jected to considerable emotional distress and embarrass-
ment, have been subjected to extensive and undesirable
publicity and comment, have sustained serious impairments


