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IN THE

Supreme Court of the United States.

OCTOBER TERM, 1966.

No. 37.

CURTIS PUBLISHING COMPANY,
Petitioner,

V.

WALLACE BUTTS,
Respondent.

ON PETITION FOR A WRIT OF CERTIORARI TO THE UNITED

STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT.

SUPPLEMENTAL STATEMENT OF PETITIONER.

In accordance with the request of the Court, communi-
cated by the Clerk on August 4, petitioner submits this
supplemental statement addressed to the bearing on peti-
tioner's contentions of the decision and opinion of the Court
in Rosenblatt v. Baer, 383 U.S. 75.

I.
The Publication Was Entitled to the Privilege Established

by the Rule of New York Times, as Explained and
Applied in Rosenblatt v. Baer.

The judgment was reversed in Rosenblatt on two dis-
tinct grounds: first, that the instructions of the trial court
contravened the First Amendment in permitting the jury
"to find liability merely on the basis of" the plaintiff's



Supplemental Statement of Petitioner

"relationship to the government agency, the operations of
which were the subject of discussion" and "without regard
to evidence that the asserted implication of the column
was made specifically of and concerning him" (383 U.S. at
82); and, second, that the plaintiff as Supervisor of the
Belknap County Recreation Area, a facility owned and
operated by the County principally as a ski resort, "may
have held" a position as a "public official" (383 U.S. at
87), within the meaning of the New York Times rule, and
thus be barred from a recovery for defamation by a publi-
cation critical of his performance of his duties, without
proof of malice as defined by New York Times. Though
the first ground of reversal is irrelevant, the second has
important bearing on this cause.

First: We recognize that Rosenblatt did not definitively
hold that if the publication implying dishonesty in the
financial management of the Ski Area could be found to
make a reference to Baer the privilege of New York Times
must necessarily apply. What the opinion states explicitly
is that Baer's theory "that his role in the management of
the Area was so prominent and important that the public
regarded him as the man responsible for its operations "-
the theory advanced at the trial to establish that the article
referred to him-"at the least, raises a substantial argu-
ment that he was a public official", within the limitation of
the rule of New York Times (383 U.S. at 87). How sub-
stantial that argument was thought to be is indicated, in
our view, by the Court's statement that one of the reasons
for not foreclosing Baer from "attempting retrial of his
action" was that the record, made before the New York
Times decision, left "open the possibility that respondent
could have (emphasis supplied) adduced proofs to bring
his claim outside the New York Times rule" (383 U.S. at
87). The "proofs" referred to must, we think, envisage
evidence showing that the scope of Baer's responsibility
was less extensive than he sought to show at the first trial.
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The disposition is, therefore, instinct with affirmation that
if Baer was, indeed, responsible for the management of the
Ski Area, the privilege would apply to a publication that
impugned his efficiency or honesty in the performance of
that task.

No other view appears to us to be consistent with the
general criteria embodied in the Court's opinion, namely,
that "the 'public official' designation applies at the very
least to those among the hierarchy of government employees
who have, or appear to the public to have, substantial re-
sponsibility for or control over the conduct of governmental
affairs" (383 U.S. at 85); and that where "a position in
government has such apparent importance that the public
has an independent interest in the qualifications and per-
formance of the person who holds it, beyond the general
public interest in the qualifications and performance of all
government employees" (383 U.S. at 86), malice in the
New York Times sense must be proved. It was not doubted
that the operation of the publicly-owned Ski Area involved
the "conduct of governmental affairs" and could not have
been doubted that if Baer's position involved "substantial
responsibility" for the management of the Area, the public
had "an independent interest" in his "qualifications and
performance . . . beyond the general public interest in
the qualifications and performance of all government em-
ployees." Such reservation as there was in the Court's
ruling must, therefore, be understood as a reflection of un-
certainty as to whether and how far Baer was in fact
involved in those aspects of the management of the Ski
Area attacked by the challenged publication, not as a legal
doubt that if he was responsibly involved he must prove
malice to recover.

On this analysis, the Rosenblatt decision plainly sup-
ports petitioner's submission in this cause. Here, as in
Rosenblatt, the official status of the plaintiff was not liti-
gated as such at the trial. But there was no dispute, and
could have been none, that as Athletic Director respondent
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had, in his own words, "responsibility for . . . gen-
eral supervision of the entire athletic program at the Uni-
versity of Georgia" (R. 654), including the "big business"
(R. 655) of college football. If actual or apparent respon-
sibility for the management of a public recreation area
suffices to accord the privilege to charges of malfeasance in
performance of that function, there can be no basis for a
contrary result when the responsibility to which the charge
relates entails the supervision of the program of athletics
of a University established, maintained and supported by
the State. There surely is no smaller or no less legitimate
a public interest in the conduct of athletics as an aspect of
a State-conducted public education program than in the
use of public land and facilities for purposes of recreation.
The "scope of the privilege is to be determined," as the
Court said in Rosenblatt "by reference to the function that
it serves" (383 U.S. at 85, n.). In the one case no less than
in the other, the privilege is necessary to protect the free-
dom of the press to criticize the way in which a public trust
has been discharged, a freedom that the First Amendment
surely was designed to make secure.

Second: Respondent's answer to the patent parallel
between this case and Rosenblatt is that he was not em-
ployed as Athletic Director by the Board of Regents of the
University System, the governing body of the University
(Ga. Const. Sec. IV, par. I; Ga. Code §§ 32-101, 32-104,
32-112, 32-113) but rather by the Athletic Association of
the University, a separate corporate entity composed of a
Board of faculty members and alumni (R. 262, 1161-1165),
which a statute of 1949 declares "not to be" an agency of
the State and the accounts of which the statute exempts
from the State audit required "in connection with the finan-
cial operations of State agencies" (Ga. Code §§ 32-153,
32-154). The Athletic Association, it is urged "was thus
not an arm of government" and the respondent as its em-
ployee could not "be engaged in government while per-
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forming its functions" (Further Response of Respondent,
p. 14).

We submit that the distinction is without significance
for purposes of measuring the ambit of the privilege estab-
lished by the principle of New York Times. The statutory
declaration that the Athletic Associations of the State Uni-
versities are "not to be agencies of the State" can obvi-
ously have no greater import in determining how far free-
dom to criticize their operations or the operations of their
managerial employees is protected by the First Amendment
than the State definitions of the: term "public official,"
held to be irrelevant in Rosenblatt v. Baer. The one de-
nomination no less than the other was developed "for local
administrative purposes, not the purposes of a national
constitutional protection", with the result that it is "at
best accidental" if the State-law standard should "reflect
the purposes of New York Times" (383 U.S. at 84).

That this State terminology is wholly unrelated to the
purpose of the privilege is very clear. The fact that the
Athletic Association or, as it is often called, Athletic Board,
is exempted from State-imposed procedures governing ex-
penditures, contracting and accounting (e.g., Ga. Code § 40-
1805, 1808, 1902, 1906.1, 1921.1, 2001) does not detract from
the fact that its sole function is to play a part in the man-
agement and government of the State University, subject
to the ultimate responsibility and control of the President
and Board of Regents (R. 262). The athletic program, of
which the detailed administration was governed by the
Board, was the program of the University. The position
of Director of Athletics, though the incumbent was chosen
and paid, at least in major part,' by the Association, was
that of Director of Athletics of the University of Georgia.

1. The record shows that respondent received a salary of $12,000
per annum from the Association (R. 1162, 1165). The President of
the University testified, however, that "part of his salary was paid
by the University and therefore that part was subject to teacher
retirement" (R. 1123). The additional amount involved is not
established on the record. A question by his counsel sought, however,
to bring out that he received $6,500 a year from the Georgia Student
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The role of the Association as an organ of adminis-
tration of the University has not, indeed, significantly
changed since the Board of Regents and the State con-
tended in this Court that "public education is a govern-
mental function" and that "the holding of athletic con-
tests is an integral part of the program of public educa-
tion conducted by Georgia" (Allen v. Regents of the Uni-
versity System, 304 U.S. 439, 449 ([1938]). The President
of the University is Chairman ex officio of the Association
and Chairman of the Executive Committee (R. 262, 1070,
1092, 1104, 1161-1163). The Comptroller and Treasurer of
the University is Treasurer of the Association (R. 1153).
A majority of the members of the Board are members of
the faculty, as required by the Southeastern Athletic Con-
ference 2 to which Georgia belongs, and they are chosen by
the President (. 783, 161, 1162). In short, nothing dis-
tinguishes the Athletic Association from any other entity
responsible for the administration of the programs of the
University except that it has a larger measure of financial
autonomy and that there is minority participation of
alumni. To accord these differentia constitutional signifi-

Educational Fund (R. 1165). The State Department of Audits
Report of Examination of the University of Georgia for the year
ended June 30, 1963, a document that Georgia law requires to be
filed for public information (Ga. Code § 40-1805 (c)), shows (p. 211)
payments by the University to respondent as Athletic Director of
$1,666.64 for the eight months before his resignation.

2. This requirement tends to comply with the first recommenda-
tion of the Report of the Special Committee on Athletic Policy of
the American Council on Education, approved by the Executive Com-
mittee of the Council in 1952, that as "in all other educational activi-
ties, the control of athletics should be held absolutely and completely
by those responsible for the administration and operation of the
institution." See Council Action on Athletic Policy, The Educa-
tional Record, vol. xxxiii, pp. 246, 249 (1952). A study by the
Carnegie Foundation, published in 1929, listed Georgia as an in-
stitution in which "genuine faculty control" of the regulation of
college athletics had been found. Savage, American College Athletics,
p. 101 (Carnegie Bulletin No. 23).
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cance would trivialize the principle of New York Times.
The considerations that preclude a State from avoiding the
limitations of the Fourteenth Amendment by the delegation
of its public functions are even more plainly applicable
here. Cf. Burnet v. Wilmington Parking Authority, 365
U.S. 715 (1961); Evans v. Newton, 382 U.S. 296 (1966).

Third: In his original response to the petition, re-
spondent sought to draw strength from this Court's de-
cision in the Allen case that State immunity to Federal
taxation did not extend to gate receipts for public admis-
sion to athletic contests of the University, since the exhibi-
tion of such contests is "a business having the incidents
of similar enterprises usually prosecuted for private gain"
(304 U.S. at 452). Response to Petition, p. 24. The Dis-
trict Court accorded weight to this submission in denying
the petitioner's motion for new trial (R. 1467; Petition,
Appendix B, p. 95a).

It is enough to point to Rosenblatt to answer this con-
tention. The conduct of a public recreation area, charging
admission fees, also involves a "business comparable in
all essentials to those usually conducted by private owners"
(304 U.S. 439, 451), yet no importance was attributed to
that fact in considering if New York Times applied. The
reason is entirely obvious. The fact that government un-
dertakes enterprise similar to that in which non-govern-
mental entities engage does not diminish, and at times may
well increase, the need for freedom of discussion of the
way in which the public enterprise is run and of the honesty
or the efficiency of those who have it in their charge. The
policies that govern the extent of governmental tax im-
munity have no relationship at all to those that measure the
extent of the protection conferred by the First Amendment.

Fourth: There is no greater merit in other distinctions
the respondent seeks to draw between this case and
Rosenblatt.

7
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The suggestion (Further Response, p. 5) that there
was no issue as to Butts' performance of his duties as Ath-
letic Director prior to the instant publication is not true3

and, even if it were, would be irrelevant. What is decisive
is the scope of his responsibility for supervising the entire
athletic program of the University. If that position was
"one which would invite public scrutiny and discussion of
the person holding it" (383 U.S. at 87, n.), as we submit
it plainly was, the privilege must necessarily apply to the
first published criticism of his official conduct, no less than
to the later publication of a criticism previously made.

Nor is there force in the submission that the criticism
here involved "did not relate to his conduct of his duties
as Athletic Director" (Further Response, pp. 6-7) because
the Football Coach, not the Director, was responsible for
formulating the team's plan and strategy. It was because
he was Director that respondent had access to the team's
secret practice sessions (R. 405). It was as Director that
he was responsible for scheduling the game with Alabama
(R. 580) and, perforce, for safeguarding its full integrity
as a scholastic competition. It might as well have been
contended in Garrison v. Louisiana, 379 U. S. 64 (1964) that
the defendant's insinuation that the judges were subject to
"racketeer influences" (379 U.S. at 66) did not relate to
their official conduct since they were not authorized by their
commissions to pervert the course of justice.

Fifth: Our contention that respondent as Director of
Athletics was a public official for the purpose of the rule of
New York Times does not necessarily imply that every
member of the faculty or of a State University is in the

3. Burnett reported his story to the University authorities be-
fore he disclosed it to petitioner and his charges were being investi-
gated by a member of the Georgia Athletic Board, the President of
the University, the Chancellor of the University System, the Chairman
of the Board of Regents of the University system, the Commissioner
of the Southeastern Athletic Conference and the President of the
University of Alabama. R. 194, 259, 266-267, 1125, 1215-1216.
See Appendix, infra pp. 28, 29, 31.
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same position. For one thing, a member of the faculty is
not as such charged with a supervisory or managerial re-
sponsibility to which the principle declared in Rosenblatt
would easily apply. But more than this, freedom of teach-
ing, research and scholarship is itself protected by the
First Amendment. Cf. Sweezy v. New Hampshire, 354
U.S. 234, 250-251, 261-263 (1957). To the extent that lia-
bility for defamation unqualified by a privilege safeguards
academic freedom in conducting such activity, it may be
argued that it also serves "the values nurtured by the
First and the Fourteenth Amendments" and may thus
avoid the "thrust of New York Times" (383 U.S. at 86).
That proposition must be weighed against the argument
per contra that the accommodation that resolves the "ten-
sion" (383 U.S. at 86) between First Amendment values
and the social interest in protecting reputation is no less
appropriate in dealing, in addition, with conflicting inter-
est in the freedom of expression. Weighing that dilemma
it may still be the conclusion that the privilege applies to
any statement challenged as a defamation if it relates to a
subject on which freedom of expression is protected by
the First Amendment. Cf. Smith v. California, 361 U.S.
147 (1959); Speiser v. Randall, 357 U.S. 513 (1958); Cole-
man v. MacLenan, 78 Kan. 711, 723 (1908); Rosenblatt
v. Baer, 383 U.S. at 89 (concurring opinion).

For reasons previously stated, a less subtle problem
is presented by this case. The respondent was responsible
for supervision of the University's athletic program. Nei-
ther that program nor its supervision involves modes of
self-expression comprehended in the freedom that the First
Amendment guarantees. But since the management of a
State University is plainly a governmental enterprise,
criticism of the operation of the program of the quality
or the integrity of its direction "is at the very center of
the constitutionally protected area of free discussion" (383
U.S. at 85). The social "interest in preventing and re-
dressing attacks upon reputation" must, accordingly, yield

9
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place to the "values nurtured by the First and Fourteenth
Amendments" (383 U.S. at 86) to the extent required by
the privilege of New York Times.

Sixth: It should be added that the public interest in the
quality and the integrity of the respondent's conduct as
Director of Athletics does not derive only from the fact
that Georgia is a State University, decisive as that fact is
to invoke the privilege of New York Times. The integrity
of college football, whoever the participants, is in itself a
matter of important and legitimate concern, as an activity
on public exhibition and a phase of higher education. This
public interest in the subject matter of the publication
would, we think, suffice to gain it the protection of the
First Amendment, even if it were not otherwise within
the rule of New York Times.

"Criticism of government is at the very center of the
constitutionally protected area of free discussion" (383
U.S. at 85) but it is plain that this is not the only subject
on which freedom of expression is protected by the First
Amendment. We think the safeguard comprehends dis-
cussion of all public issues, in the sense of any subject as
to which the public has important and legitimate concern.
See, e.g., Kalven, The New York Times Case: A Note on
"The Central Meaning of the First Amendment", 1964
Sup. Ct. Rev. 191, 221; Pedrick, Freedom of the Press and
the Law of Libel: The Modern Revised Translation, 49
Cornell L.Q. 581, 591-595 (1964); Bertelsman, Libel and
Public Men, 52 A.B.A.J. 657, 661 (1966); Coleman v. Mac-
Lennan, 78 Kan. 711, 723 (1908). It was, indeed, said by
the Court in New York Times, and repeated in the sub-
sequent decisions, that our "profound national commit-
ment" is to "the principle that debate on public issues
(italics supplied) should be uninhibited, robust and wide-
open . . ." (376U.S. at270).

That this publication was addressed to such a public
issue, we submit is wholly clear. James Bryant Conant
is not alone in the belief that the " strength of this republic
is . . . intimately connected with the success or failure

10
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of our system of public education" (Education in a Di-
vided World (1948) p. 1). As President Kennedy stated
in his Special Message to the Congress proposing the meas-
ure that became the Higher Education Facilities Act of
1963 (77 Stat. 363), "from every point of view, education
is of paramount concern to the national interest as well as
to each individual" (Public Papers of the Presidents of the
United States, 1963, p. 106). Because of the magnitude
of that concern, Congress, as President Kennedy put it in
an earlier message (id., 1962, p. 111), "has repeatedly
recognized its responsibility to strengthen our educational
system without weakening local responsibility," citing en-
actments reaching back to the Northwest Ordinance of
1787 and the Morrill Act of 1862.

To affirm public concern in education is, of course, to
affirm such concern in all the problems it confronts, which
never were of greater moment than they are in our time.
The maintenance of the integrity of the athletic programs
of the colleges and universities that engage in intercol-
legiate competition does not pose the largest issue in the
field of higher education but it has presented an important
problem through the years. Its importance is attested by
the Report of the Special Committeel on Athletic Policy of
the American Council on Education, composed of eleven
Presidents or Chancellors under the chairmanship of John
A. Hannah of Michigan State, which was unanimously ap-
proved by the Executive Committee of the Council in 1952.
The Report (Council Action on Athletic Policy, The Edu-
cational Record, vol. xxxiii, pp. 246-255) states, inter alia:

American colleges and universities engage in inter-
collegiate athletics because of a deep conviction that
when properly administered they make an important
contribution to the total educational services of the
institution. There is an increasingly widespread
awareness, however, that athletics may become so
severely infected with proselyting, subterfuge, and
distorted purpose as to more than neutralize the bene-
fits. Certainly the abuses and suspicion of abuse now

11
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associated with the conduct of intercollegiate athletics
foster moral apathy and cynicism in our students-
those young men and women who increasingly share
responsibility for this country's strength and freedom.

The urgency of the problem is even more apparent
in the context of current external and internal threats
to our society. In the last analysis, the strength of our
free society depends not only upon armaments but
also upon the integrity of our institutions and our
people.

This committee, after consulting competent au-
thorities, has reluctantly reached the conclusion that
in intercollegiate athletics as now conducted, despite
the adherence by many institutions to the highest
standards, serious violations not only of sound edu-
cational policies but also of good moral conduct are
not in fact uncommon. Wherever these exist, they can
only be injurious to athletics, to our schools and col-
leges, and especially to our youth.

The present situation has been brought about by
external pressures and internal weaknesses evident
during a considerable period. The, rewards in money
and publicity held out to winning teams, particularly
in football and basketball, and the desire of alumni,
civic bodies, and other groups to see the institutions
in which they are interested reap such rewards, have
had a powerful influence on many colleges and univer-
sities. The influence has been magnified when control
of athletic policy has been permitted to slip from
the hands of the faculty and central administration. 4

4. Cf. Savage, op. cit. supra note 2, p. 32: "Whatever the reason,
it is certain that the seriousness with which college athletics are now-
adays taken has driven certain well-recognized abuses under cover,
but at the same time has propagated and intensified them." See also,
e.g., Miller, The Truth About Big Time Football (1953) passim;
Guthrie, No More Football for Us!, Sat. Ev. Post, Oct. 13, 1951,
p. 24.
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We submit that an honest statement charging conduct
constituting one of these abuses is protected by the First
Amendment; and that the privilege this Court has deemed
essential to safeguard the honest criteism of all govern-
mental operations (New York Times Co. v. Sullivan, 376
U.S. 254, 279-280) is no less required to protect a publica-
tion of this kind. In a society in which the relationship
between government and private enterprise assumes as
many diverse forms as in our own, including the extent
of public subsidy, it would be a grave misfortune if the
freedom that the Constitution deems most vital for cor-
rection of abuses were confined by any artificial lines. Cf.
Associated Press v. Walker, No. 150, October Term, 1966
(petition for certiorari filed May 18, 1966); Time Inc. v.
Hill, No. 22, October Term, 1966, reargument ordered June
20, 1966, 384 U.S. 995.

II.
Respondent's Argument That "Actual Malice Within New

York Times Was Conclusively Proven" Is Both Legally
Immaterial and Wholly Unsupported by the Record.

In the effort to avoid review and reversal of this
enormous judgment, respondent argues that malice in the
sense of New York Times was "conclusively proven".
Further Response, p. 7; Response, p. 26. The argument
is legally immaterial and wholly unsupported by the record.

First: The argument is legally immaterial because,
respondent notwithstanding (Response, p. 33; Further
Response, p. 9), the instructions to the jury did not call on
it to make a finding that comports with the requirements of
New York Times.

As we pointed out in our petition, the District Court
charged (R. 1356) that "actual malice encompasses the
notion of ill will, spite, hatred and an intent to injure one"
and "also denotes a wanton or reckless indifference or
culpable negligence with regard to the rights of others."
It is too plain for argument that this statement does not

13
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condition the punitive award on finding that a false state-
ment was made "with knowledge that it was false or with
reckless disregard of whether it was false or not" (New
York Times Co. v. Sullivan, 376 U.S. 254, 280) or make
clear that "only those false statements made with the high
degree of awareness demanded by New York Times" may
be the basis of recovery. The charge, precisely like those
held erroneous in Times, Garrison, Henry v. Collins, 380
U.S. 356 (1965) and Rosenblatt (383 U.S. at 83-84), al-
lowed "recovery on a showing of intent to inflict harm
rather than intent to inflict harm through falsehood" 
(380 U.S. at 357) or even short of this, a merely "negligent
misstatement" (383 U.S. at 84). The grounds for reversal
in the previous decisions are, accordingly, presented here.

By the same token, it is wholly immaterial that the
District Court gave as ground for the denial of the motion
for new trial that " there was ample evidence from which a
jury could have concluded that there was a reckless dis-
regard of whether the article was false or not" (R. 1467-
1468, Petition, Appendix B, p. 96a), or that the majority
of the Court of Appeals was "in complete accord" with
that conclusion (Petition, Appendix B, p. 33a). The simple
and decisive fact is that the question was, at most, for the
decision of the jury under an appropriate instruction. It
was not decided by the jury since no issue was submitted
in these terms.

Second: There is no support for the contention that
knowledge of falsity or reckless disregard was "conclu-
sively proven" at the trial.

We note in limine that this is an entirely paradoxical
submission since, as we observed in our petition, the trial
court's ruling that there was a jury question on defendant's
plea of truth despite the burden of persuasion placed on
the defendant (R. 480-488) and its statement in the charge

5. That petitioner was well aware that the publication threatened
harm to the respondent was, of course, readily admitted (R. 945,
1014).
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that there "has been a sharp conflict in the testimony in
this case" (R. 1360) applies a fortiori if the plaintiff must
establish falsity and reckless disregard. Indeed, the syl-
logism is not only valid with respect to the issue of truth,
as to which Times would shift the burden to the plaintiff.
It is also valid on this record with respect to reckless dis-
regard, since the defendant's evidence of truth was, apart
from small detail, the very evidence that led the publisher
to think the story true when it was published. How the
same evidence that would have justified a jury verdict that
the statement was essentially the truth could fail to jus-
tify the publisher's conviction of its truth, the respondent
as yet has not explained.

It is, in short, entirely plain that on the record as
evaluated by the courts below a jury correctly instructed
as to the burden of proving falsity and the required proof
of malice could have reasonably found for the defendant.
Indeed, the record in this case, which we have summarized
in the Appendix, yields a graphic demonstration of the dif-
ference in defending libel actions between the criterion of
liability enunciated at the trial and that prescribed by New
York Times.

For the reasons stated we believe reversal is required
whether or not the evidence would have sustained a jury
finding that the publication was malicious; and that the
Court is not, therefore, obliged to make its own appraisal
of the record. But were the evidence to be considered, we
should strongly urge that far from the conclusive proof to
which respondent has referred, it lack entirely "the con-
vincing clarity which the constitutional standard demands"
(New York Times Co. v. Sullivan, 376 U.S. at 285-286).

As we show in detail in the Appendix (pp. 28-29, 40-44),
petitioner in publishing the article relied essentially on Bur-
nett's sworn statement as to what he had overheard and a
number of circumstances tending to corroborate his story.
Those circumstances were ascertained in the course of the
Post's investigation prior to the publication, an investiga-
tion conducted by Frank Graham, an experienced sports
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writer who subsequently wrote the article, and Furman
Bisher, sports editor of the Atlanta Journal, who had inde-
pendently called the attention of the Post to Burnett's
charges.

Among the corroborating circumstances were the facts
that Burnett before talking to the Post, and at a time when
he had no motive to falsify, had reluctantly reported his
charges to Coach Griffith and consented to Griffith's laying
them before the University authorities, who had promptly
initiated an investigation; that Milton Flack, whom Bur-
nett claimed to have told about the conversation on the day
that it occurred, confirmed that he had done so; that Bur-
nett had voluntarily submitted to a lie detector test re-
quested by the University authorities and passed; that the
records of the Southern Bell Telephone Company confirmed
the fact that a call had been made by Butts to Bryant on
September 13, 1962; that Burnett claimed to have taken
notes while he listened to the conversation; that the notes
had been seen by Flack and Griffith; that the notes, together
with Burnett's charges, were believed by Coach Griffith to
be sufficiently important to report them to the University
authorities; that on the occasion when Burnett saw Grif-
fith, Griffith indicated that he: had a suspicion that someone
had been giving information to Alabama; that when Butts
was called before the University authorities he refused to
take a lie detector test and the next day submitted his resig-
nation as Director of Athletics (R. 915); that the Georgia-
Alabama game was a fiasco for Georgia; that Furman
Bisher, purporting to have talked to people at the Uni-
versity, called Graham on March 1 and reported statements
that he claimed were made by Georgia player Babb, Georgia

6. At the trial it was established that the September 13 call lasted
15 minutes and 2 seconds and was charged to the credit card of the
Georgia Athletic Association (R. 165-167). It was also proved that
Bryant had called Butts at his home the following Sunday, as Burnett
claimed he said he would, the call lasting 67 minutes and charged to
the credit card of Bryant (R. 169, 300, 1417).
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trainer Richwine, and Coach Griffith, all of which tended
to support the proposition that the Alabama team was
familiar with Georgia's plays and formations; that two
weeks before the Post issue went on sale, the completed
story was sent to Bisher by Graham and Bisher made no
comments or suggestions.

On the basis of this information Clay Blair, Jr., the
Post's then editor-in-chief, and Davis Thomas, its manag-
ing editor, whose testimony the respondent took by deposi-
tion, swore that they were satisfied of the truth of the as-
sertions in the publication.

Against the foregoing circumstances of corroboration,
the respondent points to the fact that no representative of
the Post saw Burnett's notes before the article was pub-
lished, efforts to obtain them from the University authori-
ties proving unavailing; that the Post knew that at a meet-
ing with the University authorities on February 21, 1963,
Burnett was confronted with the fact that he had been con-
victed and placed on probation on a charge of cashing two
checks totalling $45 against insufficient funds (a dereliction
the respondent's counsel charitably asserts establishes that
he was known "as a bad-check artist" [Response, p. 27]);
that the Post did not interview John Carmichael, Burnett's
office associate, to whom Burnett claimed he had reported
the Butts-Bryant conversation immediately after over-
hearing it on September 13 (a report very substantially
confirmed by Carmichael in his testimony at the trial),
because it was known that Carmichael had opposed Bur-
nett's disclosure and would not be cooperative; that the
Post did not review the film of the Alabama-Georgia game,
though its sports editor wished to do so; that neither Butts
nor Bryant was interviewed in the Post's investigation;
that some of the quotations of statements of Georgia
players and football staff, given Graham by Furman Bisher,
were used without interviewing the quoted parties, who
denied at the trial that they had made them; that the Post
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did not interview any coach or member of the Alabama
team; that seven days before the publication date of the
story, the respondent's counsel sent a telegram and letter
to the Post stating without specification that the proposed
content of the article was false; that during the week be-
fore the publication the respondent's daughter telephoned
Clay Blair and tearfully requested him to forego publica-
tion; and, finally, that a demand for a retraction was pre-
sented and ignored.

We submit that this evidence affords no basis for
concluding that petitioner's agents published the Graham
article knowing that its essential statements were false or
with a "high degree of awareness of their probable falsity".
The important statements were derived in every instance
from informants on whose truthfulness and accuracy the
Post editors had reason to and did rely.

As another panel of the court below has recently ob-
served in reversing a libel judgment, a "reporter .
may rely on statements made by a single source even though
they reflect only one side of the story without fear of libel
prosecution by a public official" (New York Times Co. v.
Connor, No. 22362, decided August 4, 1966, Slip Opinion,
p. 22). It may be argued that the petitioner's investiga-
tion was in some respects inadequate. But even if the
argument should be sustained, we think it clear that the
inadequacy claimed shows negligence and nothing more.

Respondent's statement that "Curtis was informed of
the falsity of the story" by his counsel's telegram and
letter and his daughter's phone call (Response, p. 26), is,
of course entirely disingenuous. If a denial unaccompanied
by information or a mere appeal for sympathy suffices to
defeat the privilege of New York Times, the great prin-
ciple of that decision would be nullified at once in applica-
tion. The opinion happily makes clear that it was not en-
visaged that such nullification should prevail (376 U.S.
at 286-288).
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It remains to add that the respondent drew great
strength before the jury, and seeks to draw strength
here, from statements by Clay Blair, Jr., the Post's
editor-in-chief that he wished to change the image of
the Post (R. 940) to "restore the crusading spirit, the
sophisticated muckraking, the expose in mass magazines"
(R. 943) and that in November, 1962 he. had circulated a
congratulatory staff memorandum stating that "the final
yardstick" of this policy was that "we have about six law-
suits pending, meaning that we are hitting them where it
hurts, with solid, meaningful journalism" (P. 6, R. 1376,
946-947). He also described the issue containing the pub-
lication here involved, as "a step in the right direction",
adding that with this issue "we have gone twenty-five per
cent toward the goal of the magazine I envision" (R. 940).

This is admittedly language that invites inflammatory
misconstruction. Read in connection with the evidence we
have detailed, we do not think that it permits a finding
that petitioner embarked on a policy of grave indifference
to the truth and that the instant publication was a product
of such reckless disregard. The "high degree of aware-
ness" of the "probable falsity" of challenged statements,
demanded by the rule of New York Times calls, in our sub-
mission, for a judgment based upon the sources of the
publication and their actual impact on the minds of those
responsible for the derogatory statements made. Judged
in these terms, we think the evidence makes clear this was
a wholly honest publication, reflecting the conviction of the
agents of the Post that Burnett was a credible informant,
whose story was sufficiently confirmed to be believed.
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CONCLUSION.

For the foregoing reasons, as well as on the other
grounds set forth in the petition for a writ of certiorari
(pp. 17-21), the petition should be granted and the judg-
ment be reversed. A summary reversal on the authority
of Rosenblatt v. Baer would be a proper disposition.

Respectfully submitted,

HERBERT WECHsLER,

PHILIP H. STRUBING,

Attorneys for Petitioner,
Curtis Publishing Company.

PEPPER, HAMILTON & SCHEETZ,

KILPATRICK, CODY, ROGERS, MOCLATCHEY

& REGENSTEIN,

Of Counsel.
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Appendix.

SUMMARY OF EVIDENCE.

1. The Butts-Bryant Telephone Conversation.

George Burnett, an Atlanta insurance man, testified
that on Thursday, September 13, 1962, he was in the office
of the Institute of Oral Hygiene on 11th Street in Atlanta,
Georgia, attempting to call a business associate at the office
of Communications International in the Rhodes-Haverty
Building (R. 178), Jackson 5-3536 (R. 190-91). After four
or five attempts, he heard "funny noises and electronic
sounds" (R. 178), and then heard the operator say to a
party whom she identified as Coach Butts:

"Coach Bryant is out on the field but is on his way
to the phone. Do you want to hold or do you want him
to return the call?"

"I will hold." Coach Butts replied (R. 178-179).

After a brief pause, a man, whom the operator identi-
fied as Coach Bryant, was heard on the line (R. 179).
After the usual amenities (R. 179), Coach Bryant asked:

"Do you have anything for me, Wally?" (R. 206).

Respondent then began to give Bryant information
about the offensive and defensive plays to be used by the
University of Georgia in its opening game with the Uni-
versity of Alabama on September 22 (R. 179, 205-206).

As the conversation progressed, Burnett began to
make notes (R. 180, Def. Ex. 12, R. 1413), writing as he
could get the words (R. 181), abbreviating as best he could
(R. 185-86, 210), missing some portions of the conversation
(R. 226-27).

According to, Burnett, respondent told Bryant that
Georgia lineman Reismueller was one of the best in the
history of the school (R. 181), that Georgia's leading pass
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receiver, end Mickey Babb (Griffith-R. 316; Pearce-R.
434), "catches everything they throw" (R. 188), and that
halfback Don Porterfield was the best back at Georgia
since Trippi (R. 18.6). Respondent said that Georgia
safety-man Woodward committed himself fast on pass de-
fense (R. 183), and that Georgia's pass defense was so
weak that Alabama could pass in anybody's direction ex-
cept Blackburn's (R. 184), Georgia's best defensive back
(Griffith-R. 312).

One play was identified by a name (29-0 Series) (R.
188), which was not recognized by the Georgia coaching
staff (Griffith-R. 316, 359; Pearce-R. 474), but which was
readily identified by Bill Hartman, respondent's former
backfield coach (Hartman-R. 984, 989, 997-98), as an ab-
breviation of "29 overpass," the name of a play used by
respondent during his tenure as head coach (Hartman-
R. 997-98). Burnett quoted respondent as having said:

"You remember my old 29-0 series?" Butts asked.
"Georgia uses that" (R. 188).

Burnett testified that respondent said that the forma-
tion Georgia played until they got close to the goal line
was a slot to the right with the ends normal-split out
about three yards (R. 186). Burnett did not remember
what respondent said about "slot right, left end out 15
yards," other than what he wrote down (R. 189). These
were the two basic offensive formations which were to be
used by Georgia in the Alabama game (Griffith-R. 306-307,
317; Inman-R. 393; Pearce-R. 432-434). According to
Burnett, Bryant was also told that when Georgia would
get near the goal line "Baer (end Mickey Babb) goes on a
hook" (R. 186).

Burnett further reported that respondent told Bryant
that on " optional left pass," if Georgia can block the man
on the corner, they keep running-if not, they will pass
(R. 181). Although the optional left pass terminology has
been originated by respondent during his tenure as head
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coach (Griffith-R. 309-310; Butts-R. 662), Georgia had
used that terminology only once since Johnny Griffith be-
came head coach in 1961 (Griffith-R. 328), and it was not
used in 1962 (Griffith-R. 309-10, 328; Pearce-R. 466).

On defense, Georgia would drop the end off and con-
tain with its tackle, respondent said (Burnett-R. 189),
and on sweeps (end runs) Georgia would pull its on side
guard (R. 183). Assistant coach Pearce confirmed that
on sweeps Georgia pulled its on side guard against certain
defenses (R. 426, 428).

Burnett reported that at intervals during the conver-
sation, Bryant asked respondent questions about the
Georgia team (R. 190). One particular question which
Burnett remembered was:

"How about quick kicks?"
"Don't be worried about-", Coach Butts said
"Don't be worried about quick kicks, they haven't
got anybody that can." (Burnett-R. 187-188).

In fact, the Georgia team did not have anyone who
could quick kick from its normal offensive formation (Grif-
fith-R. 314-15; Pearce-R. 434), although a substitute
quarterback could quick kick from a special formation
(Hartman-R. 982).

During the conversation, according to Burnett, re-
spondent was unable to answer some of Bryant's ques-
tions, but replied:

"I don't know."
"Can you find out?" Bryant asked.
"I will try." Butts replied (R. 204).

As the conversation ended, Bryant asked Butts:

"Will you be home Sunday, Wally?"
Butts replied, "Yes, I will."
Bryant said, "I'll give you a call then."
"All right." (Burnett-R. 189, 203).
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Burnett testified that after the call ended, he remained
on the line and spoke to the, operator (R. 189). However,
the court ruled that what Burnett said to the operator, as
well as what the operator replied, would be hearsay, and
sustained an objection to it (R. 189-90).

Burnett, a former navigator, made a notation of the
time and date as a matter of habit--"6411 Athletic Office,
10:40 A.M., September 13, 1962, Jackson 5-3536." (Burnett
-R. 189-90, Def. Ex. 12, R. 1415). According to Burnett,
he sat there for twenty or thirty seconds and then dialed
the number which he had originally called, Jackson 5-3536,
and spoke to Milton Flack at the office of Communications
International (R. 191). Again, Burnett was prevented
from testifying as to what he said to Flack on the ground
it was hearsay (R. 191).

Records of the Southern Bell Telephone Company con-
firmed that the call had been made (Flemming-R. 165-67).
The toll card (Def. Ex. 13, R. 1416) showed that a long
distance call had been placed by Wallace Butts to Paul
"Brince" at the Athletic Department of the University
of Alabama in Tuscaloosa at 10:29 A. M. on the morning
of September 13. The call lasted 15 minutes 2 seconds
and was charged to the credit card of the University of
Georgia Athletic Association (Flemming-R. 165-67).

Burnett stated that later on the same day he discussed
what he had overheard with his two business associates,
Milton Flack and John Carmichael and showed them his
notes (R. 201).

Carmichael testified for respondent and denied parts
of Burnett's story (R. 810-868). He stated he came into
the office of the Institute of Oral Hygiene, which was his
company, about 10:30 on the morning of September 13,
1962 (R. 812). He found Burnett at Carmichael's desk
with the telephone to his ear (R. 813). When Burnett

1. This number was identified as one of Coach Bryant's exten-
sions at the University of Alabama Athletic Department (Bryant-
R. 563).
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put his finger to his mouth, Carmichael walked outside
the door to where, there was a secretary's desk and began
looking through the morning mail (R. 813). He was six
to eight feet from where Burnett was seated (R. 814).
After five or six minutes, during which there was no con-
versation by Burnett over the phone, Burnett called him
into the office and said "John-I heard a conversation
between Coach Wally Butts and Coach 'Bear' Bryant-
and I made some notes about it." (R. 814-815). He stated
that if Burnett had said anything into the phone receiver,
he would have heard it (R. 815). He specifically denied
that Burnett spoke to the operator, or Milton Flack or
anyone else (R. 816).

Carmichael testified further that Burnett related that
in the telephone conversation respondent had said that
some football player was a great football player and that
Georgia had two new coaches; and that Bryant had asked
respondent if he was going to be home Sunday (R. 817-
818). Outside of that, said Carmichael, there was nothing
particularly involved in the Butts-Bryant conversation as
reported by Burnett except general conversation (R. 818).
Carmichael testified further that Burnett related the same
thing to Milton Flack and himself that afternoon (R. 819-
820); that Flack told Burnett he didn't think there was
anything to it (R. 820); and that they both told Burnett
to forget it (R. 820).

Carmichael also testified that the notes produced at
the trial were not the notes shown him by Burnett on
September 13 (R. 851, 1068).

On Sunday, September 16, 1962, Coach Bryant called
respondent at his home in Athens. Although both respond-
ent and Bryant testified that they were unable to remember
the call (Bryant-R. 529; Butts-R. 776), long distance
telephone records (R. 1417) showed that a call was placed
from the University of Alabama at 8:51 p.m. and lasted
for sixty-seven minutes (Flemming-R. 169). It was billed
to the credit card of Paul W. Bryant (Flemming-R. 169;
Gorday-R. 300).
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Respondent testified he had known Bryant since Bryant
was a player at Alabama (R. 643) and that he had talked
to Bryant on numerous occasions (R. 645, 647). Specifi-
cally, he called Bryant in the summer of 1962 to inform
him that respondent had learned that the enforcement of
certain rules would be improved (R. 645). He had never
turned down anyone who asked him a "coaching point"
(R. 643-644). He talked to Bryant at least three times
prior to and throughout the 1962 football season (R. 647).
On many occasions he talked with other coaches (R. 652-
654).

Respondent could not identify the telephone calls of
September 13 and 16, 1962 (R. 648, 776). He emphatically
denied that in the call of September 13 or at any other
time, he gave Bryant information relating to secret plays,
formations and defenses which the University of Georgia
had in its game plan for the Alabama game (R. 647-648,
652). He stated he had never known the game plan of
Coach Griffith for any game (R. 651).

The first time he learned of the September 13 call was
when John Carmichael called him from Alabama when he
was attending a funeral in Philadelphia, on January 30,
1963, (R. 648-650) to warn him that Burnett had told his
story (Carmichael-R. 844-845). He had known Carmi-
chael for a number of years (R. 650).

Respondent denied that he discussed with Bryant the
subjects reflected in the notes produced by Burnett (R.
658-681). He said he did not know what plays or forma-
tions Georgia planned to use in the Alabama game (R.
681, 682).

Bryant had no recollection of whether respondent
called him on September 13, nor, if the call was made, of
what was said (R. 529). He flatly denied that respondent at
any time gave him information relating to the plays, forma-
tions, or defenses to be, used by Georgia against Alabama
(R. 529-532). He also indicated that if respondent had
given him such information, he would not have believed
it (R. 532). Bryant further testified that Alabama was
not properly prepared for one formation Georgia used
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in the game (R. 542-545), and made no significant changes
in Alabama's defensive plan between September 13 and
the day of the game, September 22 (R. 547). He attacked
Burnett's statement that the operator on the September
13 call said, "Coach Bryant is out on the field, but he'll
come to the phone. Do you want to hold, Coach Butts,
or shall we call you back?" by stating that the practice
field at Alabama is three blocks from the office having
extension 641, and morning practices had been discon-
tinued by September 13 (R. 563-564). He pointed out
that according to phone company records he had not only
talked to respondent for 67 minutes on September 16, but
also to the University of Texas coach for 37 minutes
(R. 568). He stated that during September, 1962 he dis-
cussed a number of matters with respondent, such as sched-
ules, whether to play the game in Tuscaloosa or in Birming-
ham, for Georgia to buy and install lights, tickets, the bank
situation, what time the Georgia team wanted to work out,
the investment they were both interested in, enforcement
policies of certain rules, football in general, and respond-
ent's passing game (R. 569-571).

Burnett testified he did nothing about the call which
he had overheard until January 4, 1963 when, unable to
restrain himself any longer, he told his close friend, Bob
Edwards, about it (Burnett-R. 192; Graham-R. 899).
Burnett was prevented from testifying as to what he told
Edwards, on the ground it was hearsay (Court-R. 192).
Edwards communicated the information to Griffith, and
in January, 1963, Burnett and Edwards met Griffith at his
room at the Atlanta Biltmore Hotel, where Griffith was
attending a meeting of the Southeastern Conference (Bur-
nett R. 193, 211, 252; Griffith-R. 304).

Griffith testified that during the 1962 season he had
suspected that someone had been giving Georgia's plays
and formations to her opponents (R. 376), and that he said
to Burnett "I figured somebody had been giving informa-
tion to Alabama." (R. 369).
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Griffith called J. D. Bolton, Comptroller of the Uni-
versity of Georgia, and Treasurer of its Athletic Board,
who was also at the meeting at the Biltmore, (Bolton-
R. 262). Bolton went to Griffith's room and was shown
Burnett's notes (Bolton-R. 263). Upon his return to
Athens on Saturday, January 26, 1963, Griffith turned the
notes over to University President O. C. Aderhold (Bolton
-- R. 263; Griffith-R. 304). That night the notes were
delivered to Cook Barwick, a member of the Georgia Ath-
letic Board at his home in Atlanta (Bolton-R. 263-64).

During the following week, Burnett and Edwards met
with Dr. Aderhold, J. D. Bolton, and Barwick (Burnett-
R. 194, 259). Burnett consented to a recording of the
meeting (Burnett-R. 259). Ten days later, Burnett again
met with the University officials at Barwick's office, where
he signed an affidavit (Burnett--R. 195) and agreed to
take a lie-detector test administered by an expert selected
by the University (Burnett-R. 195). In compliance with
this request, during the first week of February, Burnett
took such a polygraph test (Burnett-R. 196). On Feb-
ruary 21, 1963, Burnett was asked to meet with officials
of the University and with Bernie Moore, Commissioner
of the Southeastern Conference. At this meeting, Burnett
was confronted with the fact that he had been arrested
and was on probation on a bad check charge involving two
checks totalling $45 (Graham-R. 909-911, 914). Frightened
and angry (Graham-R. 913), Burnett sought the advice
of his attorney, Pierre Howard (R. 224), and for the first
time told Howard of the call which he had overheard
(Burnett-R. 231, 234). Howard told Burnett that repre-
sentatives of the Post were in Atlanta and recommended
that he tell them his story before he was maligned (Bur-
nett-R. 232, 233). Howard called Graham and arranged
an appointment (Burnett-R. 233-234). Burnett agreed to
give his story to the Post and a contract was arranged by
Howard (R. 501) under which Burnett was to receive
$2,000 for telling his story and $3,000 additional if the
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Post story turned out to be an exclusive (R. 1387). Pierre
Howard (P1. Ex. 11, R. 1380) and Milton Flack (PI. Ex.
8, R. 1377) were each paid $500 by the Post (Graham-
R. 502).

Respondent was asked to attend a meeting at Cook
Barwick's office in Atlanta on Friday, February 22 (Butts
-R. 684-86). Upon his arrival, he found not only Dr.
Aderhold, J. D. Bolton and Barwick, but also Harmon Cald-
well, Chancellor of the University System; James Dunlap,
Chairman of the Board of Regents; Bernie Moore, Com-
missioner of the Southeastern Conference, and a close
friend and former coaching assistant, Bill Hartman (Bol-
ton-R. 266-67). After brief prefatory remarks by Dr.
Aderhold (Aderhold-R. 1100-1102), Cook Barwick ex-
plained the nature of the charges made by Burnett and
the results of the investigation (Aderhold-R. 1101). Re-
spondent was handed a copy of the Burnett notes (Bolton
-R. 267, 1154; Butts-R. 684; Aderhold-R. 1101). After
reading them briefly, respondent said, according to Bolton:

"No doubt the guy heard what he said he heard. I
don't blame him for placing the interpretation that
he did on this conversation. If I had been in his place,
I probably would have thought the same thing, but
he is mistaken. It's just conversation, ordinary foot-
ball talk among coaches, and that you know I would
never give old Bryant anything to help him and hurt
Georgia. ... If I did give any information to hurt
Georgia it was not intentional." (R. 267, 277).

Dr. Aderhold testified that respondent "indicated that
the call was made, and that these items were probably dis-
cussed, but they did not mean what Mr. Burnett had indi-
cated that they did mean." (Aderhold-R. 1101-1102).
Respondent testified that, on being shown the notes, "I
said such a telephone call might have been overheard. I
did not evaluate the notes." (Butts-R. 684). Hartman
testified that respondent stated: "it was possible that a
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telephone conversation could have been overheard
but that it had been misconstrued." (Hartman-R. 977).

According to Dr. Aderhold and Bolton, respondent
was asked to take a lie-detector test and sign an affidavit
as Burnett had done (Bolton-R. 273; Aderhold-R. 1103).
Respondent and Hartman testified that respondent was
not asked to sign an affidavit (Butts-R. 685.; Hartman-
R. 980). Butts testified that he was requested to take
the lie-detector test and that he refused to do so because
he considered it more or less an insult (Butts-R. 789-90).

On the following day, Saturday, February 23, respond-
ent went to the office of University President Aderhold,
and resigned as Athletic Director effective February 28
(Bolton-R. 267; Butts-R. 686), stating in his resigna-
tion:

"During the past two years, I have developed busi-
ness interests. I find that I am having to devote more
time to these interests. It is for this reason that I
submit my resignation as athletic director of the Uni-
versity of Georgia effective February 28, 1963."
(Butts-R. 771).

Respondent testified he resigned because Bolton advised
him his resignation would be reported in the press and
that would be embarrassing to Dr. Aderhold (R. 769-770)
Bolton denied so advising respondent (R. 1124-1125).

As permitted by Georgia law (R. 1071-1072), six per-
sons connected with the University of Georgia testified for
petitioner with respect to respondent's credibility. Dr.
Aderhold, who had been president of the University for
13 years and who was Chairman of the Athletic Board,
said that the general character of respondent was bad
(R. 1094-1095). J. D. Bolton, Comptroller and Treasurer
of the University and Treasurer of the Georgia athletic
association, said that respondent's character in the com-
munity was bad and that he would not believe respondent
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under oath (R. 1153). Similar testimony was given by four
members of the Athletic Board: Harold Heckman, head of
accounting and professor of accounting at the University
(R. 1069, 1071-1072); William Bradshaw, an alumnus and
former player (R. 1076, 1087); R. H. Driftmier, head of
both the department and the division of agricultural engi-
neering (R. 1088-1089); and Dr. Hugo Mills, an associate
professor in the Education School of the University
(R. 1142).2

Three or four days before February 24, Dr. Aderhold
called the President of the University of Alabama, Dr.
Frank A. Rose, and arranged a meeting in Birmingham
(Rose-R. 1214). On Sunday, February 24, Dr. Aderhold,
accompanied by Cook Barwick, met Dr. Rose and Bernie
Moore at the latter's office in Birmingham (Aderhold-R.
1125; Rose-R. 1214-15) and advised Dr. Rose of the in-
formation disclosed by their investigation (Aderhold-R.
1125-26). Dr. Rose was specifically asked to investigate
to determine whether respondent had given Bryant plays
and detailed information about the Georgia team and
whether this information helped Alabama in the game
(Rose-R. 1248-49).

Upon his return to Tuscaloosa, Dr. Rose discussed the
matter with Coach Bryant for approximately three hours
(Bryant-R. 581; Rose-R. 1215). Bryant was unable to
remember either the September 13 or the September 16
conversation (Bryant-R. 584), but, according to Rose,
told Rose that he and respondent had talked on a number
of occasions about rules interpretations, ticket sales and in-
vestments (Rose-R. 1216-17).

Dr. Rose talked to Coach Bryant on two or more occa-
sions (Rose-R. 1217), and on March 6, wrote Dr. Aderhold
advising him of the results of his investigation (Def. Ex.
21, R.-1420-1422):

2. Proferred evidence that respondent had charged personal ex-
penses to the Athletic Association was excluded (R. 822-835).
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"University of Alabama
Unversity, Alabama

Office of The
President March 6, 1963
Dr. O. C. Aderhold, President Confidential
The University of Georgia
Athens, Georgia

Dear Aderhold:

I have spent a great deal of time investigating thor-
oughly the questions that were raised during our meet-
ing in Birmingham and have talked with Coach
Bryant at least on two occasions. As best as I can
ascertain, this is the information that I have received.

Coach Butts has been serving on the football rules
committee, and at a meeting held last summer of the
Rules Committee the defenses used by Coach Bryant,
L.S.U. and Tennessee were discussed at length and
new rules were drawn up that would severely penalize
these three teams unless the defenses were changes,
[sic] particularly on certain plays.

Coach Butts had discussed this with Coach Bryant and
the two were together at some meeting where Coach
Butts told Coach Bryant that the University of Georgia
had plays that would severely penalize the Alabama
team and not only would cause LeRoy Jordan, an Ala-
bama player, to be expelled from the game, but could
severely injure one of the offensive players on the
Georgia team.

Coach Bryant asked Coach Butts to let him know what
the plays were, and on September 14 he called Coach
Bryant and told him. There was a question about an-
other one of the offensive plays of the Georgia team
that could seriously penalize the Alabama team and
bring on additional injury to a player. Coach Bryant
asked Coach Butts to check on that play, which he did,
and called back on September 16.
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It was then that Coach Bryant changed his defenses
and invited Mr. George Gardner, Head of the Officials
of the Southeastern Conference, to come to Tuscaloosa
and interpret for him the legality of his defenses. This
Mr. Gardner did the following week.2 The defenses
were changed and Coach Bryant was grateful to Coach
Butts for calling this to his attention.

Coach Bryant informs me that calling this to his at-
tention may have favored the University of Alabama
football team, but that he doubts it seriously. He did
say that it prevented him from using illegal plays after
the new change of rules.

I have checked into other matters that were discussed
and can find no grounds for Mr. Bisher's accusations,
and as I understand it he has now decided for lack of
information to drop the matter.

Dr. Aderhold, this continues to be a serious matter
with me, and if you have any additional information
I would appreciate your furnishing me with it as I am
not only anxious to work with you but to satisfy my
own mind.

Thanking you for coming to Birmingham to meet with
me and for sharing this information, I am

Most cordially yours,
Frank A. Rose,
President. "

2. Dr. Rose admitted at the trial that George Gardner had
visited the University of Alabama before the September 13 call,
at the request of Bryant, and, therefore, Bryant did not invite
Gardner to the University after the call as stated in the letter
(Rose-R. 1224).

Dr. Rose testified he had dictated the letter hurriedly
on the morning of March 6 before catching an 8:40 A.M.
plane to attend a meeting of the American Council on Edu-
cation in Washington and that it was mailed without his
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having read it (Rose-R. 1219). In the letter, he used the
word "plays" when he intended to have used the word
"techniques" (Rose-R. 1222-23). He also testified that
the information contained in the letter was obtained from
Coach Bryant (Rose-R. 1247). Bryant testified that al-
though he discussed the matter with Dr. Rose, Rose had
not accurately reported Bryant's remarks (Bryant-R.
582-583). Rose did testify that Bryant informed him that
he was unable to remember either the September 13, or the
Sunday, September 16 call (Rose-R. 1238), a fact re-
peatedly asserted by Bryant at the trial (Bryant-R. 529,
548, 568, 584).

2. Georgia Preparations for and Play in the Alabama Game.

On September 13, Georgia Coach John Griffith was
preparing his team for its opening game against Alabama
on September 22. Georgia, which had an unusual number
of sophomores (Griffith-R. 321; Pearce-R. 413), held

3. Subsequent to the trial, petitioner took the depositions of Dr.
Rose and his secretary, Mrs. Marian Park, with respect to this letter.
At the deposition of Dr. Rose, it was disclosed that Bryant had
written a letter to Dr. Rose on February 28, three days after his
return to Tuscaloosa from the meeting with Dr. Aderhold, Cook
Barwick and Bernie Moore in Birmingham (R. 1429-1430, 1454-1455,
1524-1525) in which Bryant stated, inter alia, that he remembered
the call to respondent of September 16, 1962. In addition, Dr. Rose
admitted that he had been incorrect in testifying at the trial that he
had to catch an 8:40 A.M. plane to Washington or that he went to
Washington at all on March 6 (R. 1531-1533). He further testified
that the letter to Dr. Aderhold had not been written on March 6 but
on the preceding day, March 5 (R. 1530-1539). He was unable to
remember whether he was in Tuscaloosa on that date (R. 1539) but
his expense records showed no trips on March 4, 5 or 6 (R. 1539).

Mrs. Park testified that the March 6 letter to Dr. Aderhold was
dictated slowly and thoughtfully by Dr. Rose as the fifth in a series
of 32 letters, which took approximately an hour and a half to dictate
(R. 1583-1584). Dr. Rose's correspondence file was found to contain
a carbon copy of what appeared to be an earlier draft of the letter
of March 6, dated March 5, which differs slightly from the March 6
letter (R. 1429, 1451). Although Mrs. Park testified that no draft
had been prepared, her stenographic notes corresponded more nearly
to the March 5 draft than to the letter of March 6 (R. 1581-1583).

34



Summary of Evidence

secret practices behind a walled practice field, from which
the public was excluded (Inman-R. 405; Pearce-R. 413).
Respondent, as Athletic Director, was a frequent visitor at
these practices (Inman-R. 405; Pearce-R. 444; Gregory-
R. 628). As an additional safeguard for the secrecy of the
plays, the Georgia team was divided into three groups-
the ends, the backs and the linemen. Only that portion of
each play which pertained to their respective positions
was distributed to each group, so that should a player's
copy of the plays fall into the wrong hands, it would be
useless without the other two sections. Only the quarter-
backs had a complete picture (Pearce-R. 414).

Georgia's offense consisted of two basic formations,
the "slot right" with the right end split 3 yards from the
tackle (Griffith-R. 306-307; Inman-R. 391; Pearce-R.
432), and the "pro set," in which the slot was also to the
right, but with the left end split 15 yards (Griffith-R. 306-
307; Inman-R. 390; Pearce-R. 434). The Georgia staff
considered the width of the slot to be of major importance
to the success of the formation and practiced it diligently
in order to make sure that the ends lined up exactly the
right distance (Pearce-R. 432). Advance knowledge of
the distance the Georgia ends would be split would be of
tremendous advantage to an opponent (Inman-R. 391-396;
Pearce-R. 432). End Mickey Babb denied that the split
was a fixed distance, testifying that he varied his split ac-
cording to field position (R. 741-742).

Georgia's passing attack was built around end Mickey
Babb, the team's leading pass receiver, who was to be used
as the split end in all of Georgia's offensive formations
(Griffith-R. 316), and as quarterback Larry Rakestraw's
primary target (Pearce-R. 434). When Georgia neared
the goal line, it was usually planned that Babb run a
"hook" pass pattern (Griffith-R. 356).

Defensively, Georgia planned to use a "loose-six" de-
fense against Alabama, in which Georgia would drop its
ends off and contain with its tackles (Griffith-R. 317).
Attempts were being made to correct the tendency of
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Georgia safety-man Brigham Woodward to commit himself
too fast on pass defense (Griffith-R. 311; Pearce-R. 429).

Alabama entered the September 22 game a 14 to 17
point favorite (Pearce-R. 415; Graham-R. 513). Georgia
gained probably less than 100 yards offensively, which is
bad (Griffith-R. 381), probably completed 11 out of 18 or
19 passes (R. 381-382), and never got closer to the Alabama
goal line than the 40-yard line (R. 382). The final score
of 35-0 shocked and stunned Coach Griffith (R. 376). He
denied that his players had taken "a frightful physical
beating" (R. 376).

During the game, according to Griffith, Georgia players
came to the sidelines and said to him:

" They know what we are running; they are even calling
out our plays !"
"What are we going to do?" (R. 377)

As already noted, Coach Bryant testified that Alabama
was not properly prepared for one formation Georgia used
during the game (R. 542-545). This was corroborated by
Alabama players Jordan (R. 711) and Sharp (R. 585-586).
Bryant also stated that Alabama made no significant
changes in its defensive plan between September 13 and the
day of the game, September 22 (R. 547). Pell testified to
the same effect (R. 595-596), and added that during the
period from September 1 to September 22, Alabama did not
concentrate on any particular two or three formations (R.
600). Sharp testified that during the game he heard no
player on Alabama's team call out such things as "you
can't run eighty-eight pop on us" (R. 589).

Charley Trippi, Georgia's assistant coach in charge of
offense, who called ninety percent of the plays used by
Georgia from the press box (R. 722), said he saw nothing
indicating that Alabama knew anything about what Georgia
was going to do in the game; the only thing he saw was
that Alabama blocked, tackled and ran harder than Georgia
did (R. 726).
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Respondent also produced three Georgia players who
played in the game, Robert Wallace Williamson (R. 733),
Mickey Babb (R. 740) and Brigham Everett Woodward
(R. 756). Woodward testified that Georgia players in that
game did not take a frightful physical beating as stated in
the article (R. 758). Williamson testified that there was
nothing done or said by the Alabama players during the
game which indicated that they knew what Georgia was
going to do (R. 734). He also said that the statement in
the article that the Georgia players took a frightful
physical beating was not true (R. 735). Babb testified that
the Georgia players did not take a frightful physical beating
(R. 744) and that as a player in the game he did not feel
that their moves were being analyzed by the Alabama
team (R. 745). He specifically denied having told the
Post's source, Furman Bisher, that the Alabama players
had taunted them by yelling out "you can't run eighty-
eight pop on us," as he was quoted in the article (R. 745).

3. Evidence by Football Coaches and Players on Value of
Burnett Notes.

None of the football authorities called as witnesses
were examined on the value of the information which Bur-
nett testified he overheard respondent give Bryant. The
testimony of all such witnesses was directed to the Burnett
notes.

In head coach Johnny Griffith's opinion, the Burnett
notes contained meaningful information for an opposing
coach about the Georgia team, the most important of which
was the two formations Georgia intended to use in the Ala-
bama game (Griffith-R. 307-317). Under cross-examina-
tion, he stated that a good number of the notes were inac-
curate and didn't apply to anything Georgia had, and that
the only two things he saw in the notes that might have
been of benefit to an opposing coach were the two forma-
tions (R. 386-387). The knowledge that only two specified
formations would be used by Georgia would free practice
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time which would otherwise have been devoted to prepara-
tion against other formations Georgia might possibly use
(Griffith-R. 317). Georgia assistant coaches, Inman and
Pearce, were of the opinion that the information contained
in the notes could have been helpful to Alabama (Inman-
R. 394-395; Pearce-R. 411-437). Assistant coach Gregory,
testifying for respondent, maintained that the notes were
either wrong or meaningless (R. 622-632). On cross-exami-
nation he admitted signing a letter to the Assistant Attor-
ney General of Georgia, dated March 26, 1963, stating that,
" .. .. it is my opinion . . . that if such information was
given to Coach Bryant before the opening game of the
season, it contained vital and important information with
respect to the offensive and defensive plays, patterns and
formations that could have been of value to the University
of Alabama football team, and could have effective [sic]
the outcome of the game on September 22, 1962" (R. 634).
He testified he signed the letter because he was afraid his
job would be jeopardized if he did not (R. 636-638).

Bryant denied that the Burnett notes reflected any in-
formation that would have been helpful to him (R. 551-
563). While Bryant testified there may have been a couple
of things in Burnett's notes that he would rather have
known than not known (R. 572), the things he would be
interested in about another team would be their game plan
-what they planned to do in certain field positions and on
specified downs (R. 573-575).

Charles Trippi testified that the notes produced by
Burnett were baseless and that the first thing that he would
do with the notes would be to tear them up (R. 723-24). He
further stated that based upon his experience as a college
football player, as well as a professional football player,
the outcome of a college football game definitely cannot
be pre-arranged, fixed or rigged without the participation
of the players, or some of the players, themselves (R. 727).
Trippi further testified:

"I have studied these (Burnett) notes, and I be-
lieve I expressed my opinion of these notes when they
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first were announced; and I still contend there's noth-
ing in here to substantiate anything of value in foot-
ball planning." (R. 728)

He further stated:

"We give more information to the press every
week to promote the game than is being expressed in
these notes right here." (R. 727)

Leroy Jordan testified that in his opinion even if an
opposing coach knew what formations were going to be
employed by the offensive team, such information would
be of no value to the coach (R. 713). With reference to the
Burnett notes, he stated that there was nothing in them
which the University of Alabama specialized in defensively
before its game with the University of Georgia (R. 715-16).
He further testified that in his opinion as a football player,
the outcome of a football game cannot be rigged or fixed
without participation of the football players themselves
(R. 716). He stated further that in his opinion there is no
way that two coaches can rig or fix the outcome of a foot-
ball game without the players' knowledge (R. 717).

Alabama player Pell testified that in his opinion for
Alabama to have known in advance formations and plays
which any team such as the University of Georgia was
going to use would be of no advantage since they would
have needed to know almost a thousand other things before
they could have used any such information (R. 601-02).
Witness Pell also testified that in his opinion as a football
player a football game cannot be rigged or fixed without
the individual players knowing about it and without the
individual players participating in the rigging and fixing
(R. 604).

Also testifying for the respondent was William C.
Hartman, Jr., former Assistant Coach of the University of
Georgia (R. 973). He testified that in his opinion the in-
formation contained in the Burnett notes would not be of
any assistance at all to the University of Alabama in pre-
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paring for its game with the University of Georgia, that
the information concerned nothing more than basic "T"
formations, and that the University of Alabama and every-
one else had all that information in their own offense. He
stated that the University of Alabama must have previously
seen at least three or four movies of Georgia games show-
ing the same information (R. 982-983).

4. The Investigation, Preparation and Publication of the
Article.

News of the Butts-Bryant affair reached Roger Kahn,
sports editor of the Post, in New York on Tuesday, Febru-
ary 10, 1963 (Kahn-R. 950). The information had come
from an attorney in Birmingham, Alabama, Roderick Bed-
dow, who was representing petitioner in a libel suit brought
there by Bryant against petitioner and Furman Bisher (R.
497-498). Kahn selected Frank Graham, whom he knew to
be an experienced sports writer, to go to Atlanta to inves-
tigate the matter (Kahn-R. 952). If, in Graham's judg-
ment, there was a story there, he was to proceed (Kahn-
R. 952). The Post was interested in getting to the truth
of the entire matter (Kahn-R. 957). Graham was to move
with all deliberate speed (Kahn-R. 956) to do a complete
investigation, without any time limitation (Kahn-R. 957).
He was to go to Atlanta and make a thorough investigation
to get all available facts (Kahn-R. 952-53), an affidavit
from Burnett (Kahn-R. 954), and, if possible, a copy of
his notes (Kahn-R. 954). Kahn cautioned Graham to be
careful, that this was a big story (Kahn-R. 957).

Graham arrived in Atlanta late on the night of Wednes-
day, February 20th (Graham-R. 498). On the following
morning, he met Beddow and they went to the office of
Pierre Howard (Graham--R. 497-499). Shortly after their
arrival at Howard's office, the group was joined by Milton
Flack. Howard and Flack recounted the story told by Bur-
nett (Graham-R. 499-500). One of the things they thought
Burnett had said was that respondent told Bryant that
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Georgia quarterback Larry Rakestraw tipped off what he
was going to do by the way he held his feet (Graham-R.
871-72).2 They also filled Graham in on the background of
the Georgia football situation as they knew it (Graham-
R. 500). Howard told Graham that in 1961, respondent had
resigned as head coach of the University of Georgia after
prominent University alumni had soured on him (Graham
-R. 879), and since that time, respondent had been out-
spokenly bitter about his removal (Graham-R. 879-80).3
Graham was also told by Flack and Howard that respond-
ent had lost approximately $80,000 in a Florida orange
grove speculation (Graham-R. 880-81). He was also told
that it was rumored that respondent had entered a hospital
in Athens (Graham-R. 906-907). Bisher later informed
Graham that the rumor was groundless (Graham-R. 907).

At 7:00 P.M. on the evening of February 21, Burnett,
Howard and Flack met Frank Graham at his room in the
Heart of Atlanta Motel and Burnett told his story (Burnett
-R. 233). After relating what had transpired at the
meeting with the officials of the University earlier that day
(Graham-R. 506). Burnett told Graham of the call which
he had overheard between respondent and Bryant, as it
was subsequently reported by Graham in the Post article
(Graham-R. 521-27), except that the item about Rakestraw
was not given Graham by Burnett (Burnett-R. 241).

On the following morning, Graham again met Burnett
at Howard's office (Graham-R. 508). Graham asked

2. Graham learned of the error after publication of the article,
when Burnett advised a representative of the Post that he did not
recall overhearing this statement (Graham-R. 872).

3. About eighteen months after respondent's resignation as coach,
his close friend, Bill Hartman, began to hear reports that respondent
was making speeches in which he was openly caustic of the entire
Georgia coaching staff (Hartman-R. 990-91; Bradshaw-R. 1087).
Respondent's antagonism toward the University increased to such
extent that he made critical remarks every time the Athletic Board
met (Driftmier-R. 1089-90). Reports of respondent's repeated
criticisms of Coach Griffith and his staff also reached President
Aderhold (Aderhold-R. 1114).
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Howard for a copy of Burnett's notes (Graham-R. 510-
11). Howard promised to obtain a copy for him from
Cook Barwick, and rush them to Graham by air (Graham-
R. 510-11); however, this was never done (Graham-R.
510-11). At Graham's request, an affidavit was prepared
and signed by Burnett (Graham-R. 494-508).

Frank Graham spent Saturday morning at the Atlanta
Public Library, studying the newspaper reports of events
leading up to and following that Georgia-Alabama game
on September 22 (Graham-R. 513). George Burnett and
Milton Flack drove Graham to the airport and spent about
three and a half hours with him (Burnett-R. 236; Graham
-R. 515). Before leaving Atlanta, Graham read in the
Atlanta Journal that respondent had resigned as Athletic
Director (Graham-R. 879).

On Monday, February 25, Roger Kahn, sports editor
of the Post, was contacted in New York by Furman Bisher,
sports editor of the Atlanta Journal (Kahn-R. 966).
Bisher told Kahn that he had a major story involving
colossi of southern football (Kahn-R. 966-67). Kahn
called Graham (Graham-R. 492) and arranged a meeting
with Bisher at his hotel later that evening (Graham-R.
493). Bisher told Graham substantially what Graham had
learned in Altanta, much of which was contained in the
affidavit which George Burnett had signed for the Post
(Graham-R. 494), information which Bisher had ap-
parently learned from Cook Barwick (Graham-R. 494).

Kahn knew Bisher to be a good reporter (Kahn-R.
966). Because he had more entrees to people in Atlanta,
it was decided that Bisher would complete the investigation
(Graham-R. 494, 517). Bisher was to accumulate every
bit of useful information, particularly in talking to Uni-
versity authorities (Graham-R. 912), and forward it to
Graham. Kahn suggested that films of the game be re-
viewed, but believed Bisher said they were unavailable
(Kahn-R. 970). Bisher testified he had no recollection
of a discussion about viewing of the films at that meeting,
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but there might have been and he would have said it would
have been a very good idea (R. 1025-1026).

On the following Friday, March 1, 1963, Bisher called
Graham in New York, stating that he had talked to people
at the University and gave Graham quotes from Mickey
Babb (Graham-R. 893-94), the trainer, Sam Richwine
(Graham-R. 895), and Coach Griffith (Graham-R. 517-18,
894-95; Kahn-R. 9172). Babb and Richwine denied at the
trial having made the statements attributed to them by
Bisher (Babb-R. 745, Richwine-R. 752). Bisher speci-
fically quoted Griffith as having said that "Nobody ever
used that name for that play but one man" (Graham-R.
902) and that he didn't move for an hour after reading
Burnett's notes (Graham-R. 904). Griffith did not deny
these facts. Griffith was also quoted by Bisher as having
said "I never had a chance." After publication of the
article, Griffith denied having made such a statement (Grif-
fith-R. 372; Kahn-R. 972). According to Graham, Bisher
supplied additional background information for the article
(Graham-R. 878) and reaffirmed that respondent had been
very bitter about his removal as head coach (Graham-R.
878). Bisher denied giving Graham the latter piece of
information (R. 1027-1028). Bisher told Graham that rec-
ords of Southern Bell confirmed the September 13 call
(Graham-R. 909). Thel following week, an advance, copy
of the story was sent to Furman Bisher, who made no cor-
rections or suggestions (Graham-R. 513). 4

Frank Graham wrote the article and submitted it to
Davis Thomas, managing editor of the Post (Thomas-R.
1021). Because of the nature of the charge made in the
article, the Post made sure that great care had been exer-
cised (Thomas-R. 1015) and that every significant source
of information had been checked (Thomas-R. 1014, 1021)
in advance of publication. In approving the article for
publication, Thomas attached great significance to the affi-

4. Furman Bisher was paid $1,000 by the Post for his investiga-
tion (P1. Ex. 10, R. 1379).

43



Summary of Evidence

davit executed by Burnett, which supported his belief in
the truth of the statements contained in the article (R.
1015). Thomas took into consideration the fact that Bur-
nett had been arrested and convicted of passing bad checks
(R. 1016). The Post knew that the University had made
a full investigation of Burnett (Graham-R. 911) and that
the Burnett notes had been convincing to Griffith and
University authorities (Thomas--R. 1024).

The article was then submitted to Clay Blair, Jr.,
Editor-in-Chief of Curtis Publishing Company, for his ap-
proval. The article was approved for publication only
after Blair was satisfied that the statements contained in
the article had been thoroughly checked as to their truth-
fulness and accuracy (Blair-R. 945-46).

Blair was interested in changing the "image" of the
Post (R. 940); he had said in an interview with Newsweek
magazine, in November, 1962, that he intended to "restore
the crusading spirit, the sophisticated muckraking, the
expose in mass magazines" (R. 943). Although he said
that by adding the word "sophisticated" he intended to
alter the most common usage of the term "muckrake",
the term "sophisticated muckraking" was not clearly de-
fined by him (R. 940-944). On January 15, 1963, he had
circulated a congratulatory memorandum to his staff which
stated (facetiously, according to his testimony) (R. 939)
that "the final yardstick" of this policy was that "we have
about six lawsuits pending, meaning that we are hitting
them where it hurts, with solid, meaningful journalism"
(P. 6, 1376, R. 946-47). The number of lawsuits stated
was inaccurate (R. 947). He also described the issue con-
taining the article here involved as "a step in the right
direction", adding that with this issue "we have gone
twenty-five percent toward the goal of the magazine that
I envision" (R. 940). Both he and Davis Thomas knew
that when the editorial accompanying the article stated,
" But careers will be ruined, that is sure," it was applicable
to respondent (Blair-R. 945, Thomas-R. 1014).
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Prior to publication of the article, Curtis' advertising
revenues had been falling drastically (R. 935-936). Blair
was not asked if this was the reason for the editorial policy
he adopted.

Under date of March 11, 1963, seven days before the
publication date of March 18, respondent's counsel sent a
telegram and a letter to petitioner stating without specifi-
cation, that the proposed content of the article was false
(R. 22-23, 1023). Sometime during the week prior to pub-
lication, respondent's daughter called Blair and, without
claiming the article to be false, requested him not to publish
it (R. 947-949).

Following the publication of the article, a demand for
a retraction was made by the plaintiff and ignored by the
Post (R. 22-23, 26-27).




