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I the Supreme Gourt of the Enited Stutes

OcroBer TERM, 1966

No. 483

NEmL REITMAN, ET AL., PETITIONERS
v.

LixcoLN W. MULKEY, ET AL.

ON WRIT OF CERTIORARI TO THE SUPREME COURT OF
CALIFORNIA

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE

OPINIONS BELOW

The opinions of the Supreme Court of California in
Reitman v. Mulkey (R. 14-50, 85) and Snyder v. Pren-
dergast (R. 81-84) are reported at 64 Cal. 2d 529, 50
Cal. Rptr. 881, 413 P. 2d 825, and 64 Cal. 2d 877, 50 Cal.
Rptr. 903, 413 P. 2d 847, respectively. The memo-
randum decision of the Superior Court of Los Ange-
les County in Prendergast v. Snyder (R. T1) is un-

reported.
JURISDICTION

The judgments of the Supreme Court of California
in both cases were entered on May 10, 1966. The pe-

tition for a writ of certiorari was filed on August 25,

1)
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1966, and granted on December 5, 1966 (385 U.S.
967, R. 88).) The jurisdiction of this Court rests on
28 U.8.C. 1257 (3).

CONSTITUTIONAL PROVISIONS INVOLVED

Section 1 of the Fourteenth Amendment provides
in pertinent part:
* * * No State shall * * * deny to any per-

son within its jurisdiction the equal protection
of the laws.

Article 1, Section 26, of the California Constitution
(enacting Proposition 14) provides:

Neither the State nor any subdivision or agency
thereof shall deny, limit or abridge, directly or
indirectly, the right of any person, who is will-
ing or desires to sell, lease or rent any part or
all of his real property, to decline to sell, lease
or rent such property to such person or persons
as he, in his absolute discretion, chooses.

‘“‘Person’’ includes individuals, partnerships,
eorporations and other legal entities and their
agents or representatives but does not include
the State or any subdivision thereof with re-
speet to the sale, lease or rental of property
owned by it.

‘“‘Real property” consists of any interest in
real property of any kind or quality, present or
future, irrespective of how obtained or financed
which is used, designed, constructed, zoned or
otherwise devoted to or limited for residential
purposes whether as a single family dwelling or
as a dwelling for two or more persons or fam-

* A single petition for a writ of certiorari was filed covering
both cases.
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ilies living together or independently of each
other.

This Article shall not apply to the obtaining
of property by eminent domain pursuant to
Article. I, Sections 14 and 1414 of this Con-
stitution, nor to the renting or providing of any
accommodations for lodging purposes by a hotel,
motel or other similar public place engaged in
furnishing lodging to transient guests.

If any part or provision of this Article, or
the application thereof to any person or cir-
cumstance, is held invalid, the remainder of the
Article, including the application of such part
or provision to other persons or circumstances,
shall not be affected thereby and shall eontinue
in full foree and effect. To this end the pro-
visions of this Article are severable.

STATEMENT

I. THE PROCEEDINGS BELOW

Reitman v. Mulkey:

On. May 29, 1963, the Mulkeys, who are husband
and wife and members of the Negro race, filed a com-
plaint in the Superior Court of California under Sec-
tions 51 and 52 of the California Civil Code * (R. 2-5).

2 Section 51 of the California Civil Code provides:

All persons within the jurisdiction of this State are free
and equal, and no matter what their race, color, religion,
ancestry, or national origin are entitled to the full and
equal accommodations, advantages, facilities, privileges, or
services in all business establishments of every kind what-
soever.

Section 52 of the California Civil Code provides:

Whoever denies, or who aides, or incites such denial, or
whoever makes any diserimination, distinction or restric-
tion on account of color, race, religion, ancestry, or national
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They alleged that the defendants, owner and man-
agers of an apartment building in Santa Ana, re-
fused to rent them an apartment solely because of
their race and color (R. 3). The prayer was for an
injunction restraining the defendants from refusing
to rent them an apartment in the building and for
$50,000 in general damages and $250 in statutory
damages (R. 4).

After the adoption of Proposition 14 (see infra,
pp. 8-10), on December 23, 1964 the defendants filed
a motion for summary judgment requesting that the
complaint be dismissed on the ground that Sections
51 and 52 of the California Civil Code, insofar as they
were relied upon by the Mulkeys, were inconsistent
with Proposition 14. The Mulkeys countered that
Proposition 14 violated the federal Constitution and
therefore should not bar their action. On January 8§,
1965, the trial court, relying on Proposition 14, en-
tered its judgment for the defendants (R. 12). The
Mulkeys appealed to the Supreme Court of California
(R. 13).

That court treated the case as an appeal from a
judgment on the pleadings. It based its decision solely
on federal grounds (R.17,19,31). After surveying the
background against which Proposition 14 was enacted,
the court concluded that it was proposed in response to
California’s fair housing legislation “with the clear

origin, contrary to the provisions of Section 51 of this
code, is liable for each and every such offense for the ac-
tual damages, and two hundred fifty dollars ($250) in ad-

dition thereto, suffered by any person denied the rights
provided in Section 51 of this code.
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intent to overturn state laws that bore on the right of
private sellers and lessors to diseriminate, and to
forestall future state action that might circumseribe
this right”” (R. 18). Rejecting the Mulkeys’ conten-
tion that the States have an affirmative duty under
the Fourteenth Amendment to prohibit racial dis-
crimination in the sale and rental of housing (R. 21-
22), the court viewed the crucial question as whether
the State was sufficiently involved in the discrimina-
tion practiced by the realtors in this case to fall with-
in the proscription of the Fourteenth Amendment
(R. 20). After reviewing a series of decisions of this
Court—Shelley v. Kraemer, 334 U.S. 1; Burton v.
Wilmington Parking Authority, 365 U.S. 715; Marsh
v. Alabame, 326 U.S. 501; Smith v. Allwright, 321
U.S. 649; Terry v. Adams, 345 U.S. 461; Nixon v.
Condon, 286 U.S. 73; Evans v. Newton, 382 U.S. 296;
Robinson v. Florida, 378 U.S. 153; and Anderson v.
Martin, 375 U.S. 399—the California court concluded
(two Justices dissenting) (R.27):

The instant case presents an undeniably anal-
ogous situation wherein the state, recognizing
that it could not perform a direct act of dis-
crimination, nevertheless has taken affirmative
action of a legislative nature designed to make
possible private diseriminatory practices which
previously were legally restricted * * *. Here
the state has affirmatively acted to change its
existing laws from a situation wherein the dis-
crimination practiced was legally restricted

to one wherein it 1s encouraged, within the
meaning of the cited decisions. * * *

The judgment of the trial court in favor of the de-
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fendants was accordingly reversed. A petition for re-
hearing was denied on June 8, 1966 (R. 86).

Snyder v. Prendergast:

The Prendergasts are hushand and wife. Mr.
Prendergast i1s Negro; Mrs. Prendergast 18 Claucasian
(R. 51). In July 1964 Mrs. Prendergast rented an
apartment on a month-to-month tenaney in a build-
ing located in Los Angeles owned by Clarence Snyder.
She took up residence in the apartment by herself
while awaiting the transfer of her hushand, who was
working in San Francisco. In October 1964, while
Mr. Prendergast was temporarily in Los Angeles, he
met Margaret Keefer, a realtor representing Mr. Sny-
der (R. 52). In November, Mr. Prendergast moved
into the apartment with his wife. On December 1,
the Prendergasts received a notice purporting to ter-
minate their tenancy and giving them 30 days in
which to leave (R. 53, 55).

On December 23, 1964, the Prendergasts filed a
complaint in the Superior Court of California alleg-
ing the abhove facts and asking for an injunction re-
straining the defendant from evieting them and from
diseriminating on the basts of race in renting apart-
ments in the building in which they lived (R. 51-55).
The defendant filed a cross-complaint and moved for
summary judgment (R. 58, 63-66), asserting that he
was entitled to terminate the Prendergasts’ tenancy
even if his sole reason for doing so was the race of
Mr. Prendergast (R. 65-66).

On March 15, 1965, the trial court filed an order
denying the Prendergasts’ motion for a preliminary
injunection and the defendants’ motion for summary
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judgment (R. 71). On the same day the court filed
a memorandum opinion (R. 71). The court did not
think 1t necessary to reach the question of whether
Proposition 14 was valid, and thus a good defense to
the Prendergasts’ complaint. Rather, it held that,
even if Proposition 14 nullified Sections 51 and 52 of
the Civil Code insofar as these sections were invoked
hy the Prendergasts, the court was precluded by
Shelley v. Kraemer, supra, and Abstract Investment
Co. v. Hutchinson, 204 Cal. App. 2d 242, from judi-
cially enforcing a landlord’s decision to terminate a
tenaney on racial grounds (R. 71-78). On March 31,
1965, the court filed its judgment dismissing the com-
plaint without prejudice and the cross-complaint with
prejudice (R. 79-80).

On appeal, the Supreme Court of California de-
scribed the trial eourt’s decision as follows (R. 83):

The trial eourt in the pregent case eoncluded
that it was bound by the Abstract Investment
Co. ease and, further, that if article I, section
26 [Proposition 14], which was adopted fol-
lowing the decision in that case, could he eon-
strued as requiring a court to enforee a land-
lord’s decision to evict a tenant because of race,
it. could not be given that effect for federal
constitutional reasens.

The court continued (R. 83-84) :

Although it appears that the instant case is
factually indistinguishable from the Abstract
Investment Co. case, we are not required to
rely upen that ease in affirming the judgment
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herein. We have held today that article I,
section 26, upon which defendant relies for the
declaration of his rights, is, in its entirety, an
unconstitutional infringement of the Four-
teenth Amendment. (Mulkey v. Reitman,
ante, p. 1.) For that reason, as well as those
relied upon by the trial court, defendant’s
cross-complaint is not meritorious, and judg-
ment for plaintiffs is affirmed.

A petition for rehearing was denied on June 8, 1966

(R. 87).

IO. THE LEGISLATIVE BACKGROUND OF PROPOSITION 14

Prior to the adoption of Proposition 14, Califor-
nia had a comprehensive statutory scheme prohibit-
ing diserimination on account of race, color, religion,
national origin or ancestry in the sale and rental of
private and publicly assisted housing. In 1959 the
California Iegislature enacted the Unruh Civil
Rights Act, Sections 51 and 52 of the California Civil
Code. This Act entitled all persons, without regard
to race, color, religion, ancestry or national origin, ‘‘to
the full and equal accommodations, advantages, facili-
ties, privileges, or services in all business establish-
ments of every kind whatsoever.” It was construed
by the California courts to cover real estate brokers
and all businesses engaged in selling or leasing resi-
dential housing. Lee v. O’Hara, 57 Cal. 2d 476, 20
Cal. Rptr. 617, 370 P. 2d 321; Burks v. Poppy Con-
struction Co., 57 Cal. 2d 463, 20 Cal. Rptr. 609, 370
P. 2d 313. The Legislature, in 1959, also enacted the
Hawkins Act which prohibited racial diserimination
in some kinds of publicly assisted housing.
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The Rumford Fair Housing Act, Sections 35700-
35744 of the California Health and Safety Code, en-
acted in 1963, superseded the Hawkins Act. It pro-
hibited diserimination on account of race, color, re-
ligion, national origin, or ancestry in the sale or
rental of private housing accommodations in dwell-
ings containing more than four umts. It also
gave the State Fair Employment Practice Commission,
an administrative body, the responsibility of enforcing
the Rumford Act.

Proposition 14 was adopted as a constitutional
amendment, through the “initiative process,”’ in the
November election of 1964. See Article 4, Section 1,
of the California Constitution.® Prior to the election,
so-called “Ballot Arguments,” for and against the
proposal, were distributed to the voters at State ex-
pense. See Cal. Const., Art. 4, Sec. 1; Art. 18, Sec. 1.
Under California law these are acceptable documents
for ascertaining legislative intent.* Almost the entire
“Ballot Argument’ in favor of Proposition 14 was
devoted to the alleged demerits of the Rumford Act

3 Under California law, a proposed amendment to the State
Constitution may be initiated by the electorate if supported by a
certified petition signed by qualified voters equal in number
to eight per cent of all votes cast for Governor at the last gen-
eral election in which a Governor was elected. The Secretary
of State is to submit the proposed amendment to the people at
the next general election occurring 130 days after he receives
the petition. If a majority of the people voting on the amend-
ment approve it, it becomes effective five days after the date of
the official declaration of the vote by the Secretary of State.

*See People v. Ottey, 5 Cal. 2d T14, 723-724, 56 P. 2d 193,

197-198; Beneficial Loan Soc. v. Haight, 215 Cal. 506, 515, 11
P. 2d 857, 860.

248-900—87—3
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(Pet. App. at 4-6). Thus, after reminding the voter
that the Rumford Aet provides that most home and
apartment owners ‘“may not refuse to sell or rent
their property to anyone for reasons of race, color,
religion, national origin or ancestry,”” the “Ballot
Argument’’ continues:

The Rumford Act establishes a new principle
in our law—that state appointed bureauecrats
may force you, over your objections, to deal
coneerning your own property with the person
they choose. This amounts to seizure of
private property.

ARBRGUMENT.
INTRODUCTION AND SUMMARY

1. Proposition 14 licenses invidious discriminations
in one of the most vitalland consequential activities—
the purchase and rental of housing. Indeed, it
touches—in our view, aggravates—a problem that has
been of constitutional and legislative concern for over
a century. Even before the adoption of the Four-
teenth Amendment the Thirty-Ninth Congress char-
acterized the right to hold property as one of ‘‘those
fundamental rights which appertain to the essence of
citizenship”, “the enjoyment or deprivation of which
constitutes the essential distinction between freedom
and slavery’ (Civil Rights Cases, 109 U.S. 3, 22).
Invoking its power to enforce the Thirteenth Amend-
ment, Congress provided in the very first Civil Rights
Act, in 1866, that all citizens of the United States, “of
every race and. color”, shall have the same right * * *
to inherit, purchase, lease, sell, hold, and convey real
and personal property * * * as is enjoyed by white
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persons, * * * any law, statute, ordinance, regulation,
or custom to the contrary notwithstanding.” Aect of
April 9, 1866, § 1, 14 Stat. 27. Two months later, the
same Congress proposed the Fourteenth Amendment,
which was understood as incorporating into the Con-
stitution the guarantees of the Civil Rights Act of
1866.° And shortly after ratification of the Amend-
ment, a subsequent Congress expressly reenacted the
1866 provision in the Enforcement Act of 1870. Act of
May 31, 1870, § 18, 16 Stat. 144, 146.

The law remains on the statute books today. R.S.
$ 1978, 42 U.S.C. 1982. The right involved is not a
mere abstract privilege to purchase or lease property
which is satisfied if Negroes are not absolutely disabled
from acquiring property. The constitutional and
statutory guarantee includes also an immunity from
being “fenced out’’ of an area on the ground of race.
See Buchanan v. Warley, supra; Harmon v. Tyler, 273
U.S. 668; City of Richmond v. Deans, 281 U.S. T04;
Shelley v. Kraemer, supra; Hurd v. Hodge, supra; Bar-
rows v. Jackson, 346 U.S. 249. To be sure, despite its
absolute language, the existing statute has been held to
protect only against State action. Corrigan v. Buck-
ley, 271 U.S. 323; see Hurd v. Hodge, supra, 334 U.S.
at 29. See, also, Civil Rights Cases, supra, at 16-17.
But this does not detract from the conclusion that the
right to freedom from discrimination in housing has

Seo Slaughter-House Cases, 16 Wall. 36, 70; Civil Rights
Cases, supra, 169 US. at 22; Yick Wo v. Hopkins, 118 U.S.
356, 369; Buchanan v. Warley, 245 U.S. 60, 78-79; Oyama v.
Cdlifornia, 332 U.S. 633, 640, 646 ; Shelley v. Kraemer, 334 U.S.

1, 10-11; Hurd v. Hodge, 334 U.S. 24, 32-33; Takahashi v.
Fish Comm’n, 334 U.S. 410, 419-420.
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enjoyed a special status under the Fourteenth Amend-
ment. See Hurd v. Hodge, supra, 334 U.S. at 33.

The fundamental character of the right is reflected
in the fact that State-imposed residential segregation
was held unconstitutional as early as 1917 (Buchanan
v. Warley, supra), at a time when enforced segre-
gation in public and private schools was condoned
(Berea College v. Kentucky, 211 U.S. 45; see Gong
Lum v. Rice, 275 U.S. T8, 85-87; Missouri ex rel.
Gaines v. Canada, 305 U.S. 337, 344, 349), as
it was with vrespect to transportation (Plessy
v. Ferguson, 163 U.S. 537; see McCabe v. Atchison,
Topeka & Santa Fe Ralway Co., 235 U.S. 151, 160)
and other activities (e.g., Pace v. Alabama, 106 U.S.
583). So, also, it is revealing that in the restrictive
covenant cases (Shelley v. Kracmer, supra; Hurd v.
Hodge, supra; Barrows v. Jackson, supra), the Court
found prohibited ‘‘State action” in the apparently
neutral judicial enforcement of private discriminatory
agreements—invoking a doctrine which it has declined
to follow elsewhere. See, e.g., Bell v. Maryland, 378
U.S. 226, 328-333 (opinion of Black, J., dissenting).
We emphasize accordingly that the Fourteenth
Amendment’s injunction against diserimination is to
be applied strictly to residential segregation and that
it is indeed appropriate to search out State action
which supports discrimination of this charaecter.

It is relevant to add that housing discrimination on
the ground of race or religion or national origin in-
flicts serious and needless injury without furthering
personal liberty in any meaningful way. The right
to choose a place to live is a basic one. No one can
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gainsay the gravity of the harm that invidiously dis-
criminatory housing practices inflict on the imme-
diate vietim and on society as a whole. We need not
elaborate here on the evils of a systematic ‘‘fencing
out’’ of minorities from reserved neighborhoods and
the consequent ghetto. The resulting disadvantages
and discriminations—in education, employment and
other activities—are sufficiently documented.’

There are no legitimate countervailing interests.
Indeed, the seller—except for the pressures of his for-
mer neighbors—has no real concern about the identity
of the buyer. Nor does the absentee landlord per-
sonally care about the race or religion or ethnic back-
ground of his tenants. Whatever may be said with
respect to places of public accommodation (see Bell v.
Maryland, 378 U.S. 226, 245-246, 252-255, 260-283)
(Douglas, J., concurring) ; 312-315 (Goldberg, J., con-
curring) ; 342-343 (Black, J., dissenting), real estate
transactions normally involve no arguable claim of pri-
vacy or freedom of association. Nor is the general
interest in preserving a free and pluralistie society af-
fected. On the contrary, a refusal to deal on racial,
religious or ethnic grounds more often betrays sub-
servience to group attitudes than robust individuality;
liberty is not the loser when the pressures of conformity
to prejudice are removed by law.

2. Proposition 14 (incorporated in the California
Constitution as Section 26 of Article 1) ordains that—

¢ See, e.g., U.S. Commission on Civil Rights, Racial Isolation
in the Public Schools (1967) at 20~25. See, generally, McEntire,
Residence and Race (Final and Comprehensive Report to the

Commission on Race and Housing) (1960); Abrams, The City
Is the Frontier (1965); Weaver, The Negro Ghetto (1948).
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Neither the State nor any subdivision or agen-
cy thereof shall deny, limit or abridge, directly
or indirectly, the right of any person, who is
willing or desires to sell, lease or rent any part
or all of his real property, to decline to sell,
lease or rent such property to such person or
persons as he, in his absolute discretion,
chooses.
The constitutional amendment applies to all resident-
ial property (except transient hotels) and to all trans-
actions except sales and rentals by the State and its
subdivisions of government-owned property. On its
face, the provision sanctions racial, religious and
ethnic discriminations in real estate dealings. In-
deed, viewed against the background of California’s
existing fair housing laws—which it annulled—and
in the light of the arguments advanced in support of
the proposal, the State Supreme Court expressly
found that this was the “clear intent” of Proposition
14, for which it could “conceive’ “no other purpose”
(R. 18, 31). The necessary effect of the provision is
to withdraw the pre-existing protection against in-
vidious discriminations in the sale and rental of hous-
ing, substituting an absolute, affirmative right to en-
gage in such discriminations, and, short of subsequent
amendment to the State constitution, to permanently
enjoin all official action—whether by the legislature,
the executive or the courts, and whether at the State
or local level—tending to inhibit such discrimina-
tory conduct. The question is whether a measure
with this purpose and effect contravenes the injunc-
tion of the Fourteenth Amendment that ‘‘No State
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shall * * * deny to any person within its jurisdiction
the equal protection of the laws.”’ 'The Califormia
Supreme Court thought so. We agree.

The basic vice of the provision, we submit, is that
it oversteps the bounds of neutrality. The balance of
our brief is devotetl to that demonstration. We
state the considerations separately, although we be-
lieve that the ultimate judgment may be made on the
basis of their cumulative impact. In summary, we
challenge Proposition 14 on three counts:

(1) Because it does mot merely repeal existing fair
housing laws, but expressly purports to create an
affirmative right to diserimindte, which all State offi-
cers are enjoined to uphold, the provision gratuitous-
ly gives an official imprimatur to invidious privete
practices. That, we suggest, is a vidlation of the
State’s constitutional obligation to abstain from ae-
tively promoting offénsive diseriminations. (Infra,
pp. 16-26.)

(2) By incorporating Proposition 14 in its consti-
tution, the State has again abandoned the role of ob-
server and entered the arena to support private dis-
crimination. The constitutional haven for Proposi-
tion 14, combined with its unequivocal wording, per-
manently disables all branches of the government—in-
cluding the legislature itself and all subdivisions of
the State—from taking corrective action; and unduly
prejudices the opportunity of the affected minorities
to invoke the normal political processes. (Infra, pp.
26-32.)

(3) Finally, insofar as the provision controls trans-
actions in which the State is involved—albeit not as
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the owner of the property—it prohibits State agen-
cies from discharging their constitutional duty to as-
sure against invidious discriminations. While the
California Supreme Court has not expressly so con-
strued Proposition 14, the text leaves little doubt of
its overbreadth. (Infra, pp. 32—47.)

I. PROPOSITION 14 YVIOLATES THE EQUAL PROTECTION
CLAUSE BECAUSE IT PROMOTES INVIDIOUS DISCRIMINA-
TION

We do not argue that the State of California was
disabled from repealing its prior housing enactments.
Nor do we believe it necessary to decide whether pre-
existing common law rules bearing on that subject
might have been codified in some statutory form.
The vice of Proposition. 14—as its terms indicate and
as its context and setting make the more evident—is
that it affirmatively invites and promotes invidious
discrimination in the sale and rental of housing. The
Supreme Court of California has so assayed and con-
strued it. That court’s construction is authoritative
here.

We begin with the settled proposition that the
State may not promote private discrimination based
on race, religion or national origin, even if, in the
absence of official involvement, those practices would
be beyond the control of the Fourteenth Amendment.
Of course, the State cannot compel individuals to en-
gage in such discriminations—e.g., Buchanan v. War-
ley, supra; Peterson v. Greenville, 373 U.S. 244. But
that is not the limit of the prohibition. In some con-
texts, enforcement of private choices, uninfluenced by
official action, is forbidden. Shelley v. Kraemer,
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supra; Barrows v. Jackson, supra. And, of particu-
lar relevance here, the State may not designedly facil-
itate the diseriminatory conduct of individuals or lend
its cooperation to that end. KE.g., Robinson v. Flor-
tda, 378 U.S. 153; Anderson v. Martin, 375 U.S. 399;
Goss v. Board of Education, 373 U.S. 683. See
United States v. Guest, 383 U.S. 745, 756-757; Bell v.
Maryland, 378 U.S. 226, 326, 333 (Black, J., dissent-
ing). Thus, the Anderson case held that, although
individual voters are constitutionally free to select their
elective officers partly, or even solely, on the basis of
race, the State may not designate the race of the can-
didates on the ballot. The reason is that, while such
governmental action neither denies nor abridges the
voter’s freedom of choice, it does gratuitously prompt
and facilitate his suceumbing to racial prejudice.

In sum, while the State, if otherwise uninvolved,
normally has no obligation to take steps to enjoin or
punish the discriminatory conduct of individuals, it
cannot weight the scales on the other side—however
slightly.

Ideally, short of combating it, the State should
maintain a discreet silence andavoid all action af-
fecting private discrimination. The basic rule is
that the Equal Protection ‘Clause does not tolerate the
erection of a ‘‘shield of State law or State authority”’
to protect private discriminatory acts. Civil Rights
Cases, supra, 103 U.S. at 17. See Shelley v. Kraemer,
supra; Barrows v. Jackson, supra. To be sure, that
principle must sometimes yield. Occasionally, legiti-
mate governmental action may incidentally assist
private discrimination without running afoul of the
Fourteenth Amendment on that account. To cite an

248-900—67T——4
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extreme example, although the indication of religious
affiliation on military ‘‘dog tags” may facilitate reli-
gious discrimination, surely no one would challenge
that necessary practice because of the unavoidable
risk involved. So, also, the State courts have gen-
erally proceeded on the premise that the State’s in-
terest in maintaining law and order is sufficient
to justify lending its policemen and its courts to en-
force the discriminatory decision of a property owner
to exclude particular persons—even if the availability
of these remedies makes discrimination easier. And,
finally, assuming the State is free to decline relief to
the victims of invidious housing practices, we may
concede, for present purposes, that a repeal of pre-
existing fair housing legislation is permissible. But,
if we tolerate such governmental action in support of
invidious discrimination, it is only because, in an
orderly society, that seems the necessary corollary of
the assumption that the Fourteenth Amendment does
not require the States to regulate wholly private con-
duct. The principle remains that the State cannot pro-
mote diserimination based on race, religion or national
origin.

That, we stress, is the vice of Proposition 14. By
the enactment in suit, California has done more than
repeal anti-discrimination legislation. Nor was its
action necessary to avoid resort to self-help. The
plain fact is that insofar as it does not stop at repeal-
ing pre-existing statutes, but solemnly sanctions an
affirmative right to discriminate invidiously, Proposi-
tion 14 involves the State gratuitously—and meaning-
fully—on the side of private discrimination.

Casuists may debate whether there is an analytical
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distinction between the State’s failure to provide a
remedy for discrimination—which, in legal effeect,
creates a privilege to discriminate—and the declara-
tion of a right to discriminate. Yet, surely there are
occasions when the manner in which a privilege is
recognized is itself significant because it carries the
ingredient of incitement.

To illustrate, we may suppose a solemn statutory
declaration to the effect that ‘‘the policy of the State
is to perpetuate residential segregation on the basis
of race, and, to that end, no officer or agent of the
State shall interfere, directly or indirectly, with the
right of every person to refuse to sell or lease to any
person on any ground whatsoever, including the race
of the prospective buyer or tenant.” One might ar-
gue that, in the eye of the law, this is comparable to
a court’s action in declining to order a landlord to
execute a lease to a prospective tenant who was re-
fused solely on racial grounds. The analysis would
be that the mention of race in our hypothetical pro-
vision is mere surplusage; that the characterization
of the privilege to refuse to deal as a ‘‘right” was no
more than the obverse of the non-right of the would-
be buyer or tenant; and that the statement of public
policy was a legally ineffective declaration in the air.
Yet, although it carries not the slightest legal compul-
sion and erects no obstacle to non-discriminatory con-
duct, we take it for granted that the Fourteenth
Amendment forbids such an enactment—even where
it tolerates judicial enforcement of the ‘‘common law
right”’ to discriminate.

The reason of the distinetion must be that our
hypothetical provision unnecessarily oversteps the
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boundary of neutrality by promoting invidious dis-
criminations. The same principle applies here. In-
deed, although Proposition 14 does not expressly
declare the State’s preference in favor of discrimina-
tion, nor mention race, the text is otherwise com-
parable to that of our example. And, as construed
by the Supreme Court of California in its setting, the
provision must be read as concerned only with dis-
criminations based on race, religion or national origin.

As we understand it, this is the basis of the opinion
of Mr. Justice Stewart in Burton v. Wilmington Park-
ing Authority, 365 U.S. 715, 726-727. He there wrote
with respect to a less obviously offensive statute than
Proposition 14:

* * * Tn upholding Eagle’s right to deny serv-
ice to the appellant solely because of his race, the
Supreme Court of Delaware relied upon a
statute of that State which permuts the pro-
prietor of a restaurant to refuse to serve “per-
sons whose reception or entertainment by him
would be offensive to the major part of his cus-
tomers * * *” There is no suggestion in
the record that the appellant as an individual
was such a person. The highest court of Dela-
ware has thus construed this legislative enact-
ment as authorizing discriminatory classifica-
tion based exclusively on color. Such a law
seems to me clearly wviolative of the Four-
teenth Amendment. [Emphasis added.]

While the dissenting Justices in Burton disagreed
with Mr. Justice Stewart’s reading of the Delaware
Court’s opinion, they agreed that, if the statute did
authorize a discriminatory classification, it would be
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invalid under the Fourteenth Amendment. After
quoting the Delaware Court, Mr. Justice Harlan
wrote (365 U.S. at 729) :

If, in the context of this record this means,
as my Brother STEWART suggests, that the
Delaware court construed this state statute ‘‘as
authorizing discriminatory classification based
exclusively on color,”” I would certainly agree,

without more, that the enactment is offensive to
the Fourteenth Amendment.

And Mr. Justice Frankfurter said (365 U.S. at 727) :

If my brother [Stewart] is correct in so
reading the decision of the Delaware Supreme
Court, his conclusion inevitably follows. For
a State to place its authority behind dis-
criminatory treatment based solely on color is
indubitably a denial by a State of the equal pro-
tection of the laws, in violation of the Four-
teenth Amendment. * * *

This approach is not novel. In 1914, a unanimous
Court speaking through Mr. Justice Hughes in
McCabe v. Atchison, Topeka & Santa Fe Railway Co.,
235 U.S. 151, expressed a similar view. The Court
there invalidated an Oklahoma statute which per-
mitted railroads to “provide sleeping cars, dining cars
and chair cars exclusively for white persons and pro-
vide no similar accommodations for negroes.”” 235
U.S. at 161. The ground of the ruling was that,
although the statute did not compel the inequality,
the carrier who elected to deny equal services to
Negroes would be ‘‘acting in the matter under the
authority of a state law” and therefore violating the
Fourteenth Amendment (235 U.S. at 161-162). See,
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also, Stmkins v. Moses H. Cone Memorial Hospital,
323 F. 2d 959, 968 (C.A. 4), certiorari denied, 376 U.S.
938; Boman v. Birmingham Transit Co., 280 F. 2d 531
(C.A. 5); Civil Rights Cases, supra, 109 U.S. at 17.
The rationale of those opinions appears to be that
private conduct is an act done ‘‘under color of law”’
when a State statute expressly authorizes it. That is
consistent with the original understanding of the
Fourteenth Amendment. Indeed, the draftsmen of
the Reconstruction statutes which reach only acts done
‘“under color of law’’—then, as now, viewed as co-
extensive with the concept of ‘‘State action” (United
States v. Price, 383 U.S. 787, 794, n. T)—made clear
that they were intended not only as shields against
violations by State officers abusing their official pow-
ers,” but were directed also at ‘‘the meanest man in
the streets [who] covers himself under the protection
or color of a law or regulation, or constitution of a
State,’’ one of the objects being to ‘‘prevent any pri-
vate person from shielding himself under a State
"To be sure, the principal thrust of the decisions construing
civil rights legislation which uses that phrase is that acts done
‘“under color of office” which violate State law are nevertheless
committed “under color of law.” See United States v. Classic,
313 U.S. 299, 325-329; Screws v. United States, 325 U.S. 91,
107-113; Williams v. United States, 341 U.S. 97, 99-100; Mon-
roe v. Pape, 3656 U.S. 167, 172-187. But ¥t does not follow,
because “under color of law” includes illegal acts of officials,
that those words do not also encompass the conduct of private
individuals invoking the authority of local law to violate fed-
eral rights. See Civil Rights Cases, 109 U.S. 8, 16; cf, Terryv.
Adams, 345 U.S. 461; Gayle v. Browder, 352 U.S. 903; Burton

v. Wilmington Parking Authority, 365 U.S. T15; Peterson v.
Greenville, 873 U.S. 244.
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regulation.” Cong. Globe, 41st Cong., 2d Sess., p.
3663.°

But, at all events, there are other practical differ-
ences between an enactment like Proposition 14 and
mere legislative inaction with respect to housing dis-
crimination. First, the impaet on State officials is
quite different. Certainly, the equitable discretion of
a judge to decline to enforce the discriminatory deci-
sion of a landowner (cf. Mr. Justice Frankfurter,
coneurring, in Hurd v. Hodge, supra, 334 U.S. at 36),
is diminished when the positive command of a legisla-
tive text instructs his action. So, also, the substitu-
tion of an express injunction against interference
severely limits the latitude of all executive officials
to encourage non-discrimination in a variety of ways.
Even benevolent efforts at education and mediation
may be halted, or at least embarrassed, if, as here, the
text of the provision expressly restrains all State
agencies from “denying or abridging,’”’ even “indi-
rectly,”” the newly declared right to discriminate.
Indeed, as we later demonstrate (infra, pp. 32—41), an
overboard injunction like Proposition 14 may inhibit
State officials from discharging their federal consti-

8 This statement by Senator Sherman was made with refer-
ence to the bill that became the Enforcement Act of May 31,
1870 (16 Stat. 140), which, in §18, re-enacted and extended
Section 1 of the Civil Rights Act of 1866 (14 Stat. 27),
the progenitor of 42 U.S.C. 1982. He reiterated the thought
that “persons” as well as ‘‘officers” could digcriminate “under
color of existing State laws, under color of existing State con-
stitutions” in the same colloquy. Cong. Globe, 41st Cong., 2d
Sess., p. 3663. See, also, Senator Trumbull’s statement with re-

spect to the meaning of “color of law” in the 1866 Act. Cong.
Globe, 39th Cong., 1st Sess., p. 1758,
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tutional obligation to assure non-discrimination in
transactions in which the State is involved.

The prejudicial effect of an official declaration of
the right to discriminate is by no means confined to
the State officers who are, in terms, addressed by the
provision. Just as the amendments to the federal
Constitution which speak directly to government also
communicate their message to the citizenry, so does
the present enactment. The beneficiaries of the pro-
vision are encouraged and emboldened by the express
sanction of the practices involved. Conversely, the
victims are deterred from seeking to enter segregated
neighborhoods and segregated apartment buildings.
And these effects are plainly aggravated when the
rule is announced in a positive text of State-wide
application.

To the layman at least, specific recognition of a
“right’’—so labelled—in a published text of positive
law constitutes a special and persuasive encourage-
ment. As witness to this, one need only cite the notice
to quit, wholly for racial reasons, served on the tenant
in Hill v. Miller, 50 Cal. Rptr. 908, 909, 413 P. 2d 852,
853, a companion case not brought here:

The sole reason for this notice is that I have
elected to exercise the right conferred upon
me by Article T Section 26, California Consti-
tution, to rent said premises to members of the
Caucasian race.’

The ongoing force of explicit declarations of right
and their tendency to acquire an influence beyond the

® We note that the property-owner in Héll, ultimately prevailed
below, notwithstanding the unconstitutionality of Proposition 14,
because his single-family dwelling was not regulated by Cali-
fornia’s fair housing laws. See 64 Cal. 2d 757, 51 Cal. Rptr.
689, 415 P. 2d 33.
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words themselves are exaggerated when they enjoy
constitutional solemnity. An express “constitutional
right’’ is, in common acceptance, an almost sacred
thing, strong and inviolable. What is true of the fed-
eral Bill of Rights is presumably applicable also to
the comparable provisions of a State constitution: the
texts generally are not read grudgingly, but rather,
are viewed as stating the official philosophy of the
jurisdiction (e.g., De Jonge v. Oregon, 299 U.S. 353,
365) and as controlling not only the immediate sub-
ject but reaching to its ‘‘penumbra’ (Griswold v.
Connecticut, 381 U.S. 479). Proposition 14 invites
such an expansive reading by tracking the absolute
prohibition of the First and Fifteenth Amendments
against “denial or abridgement’ of the right declared
and by adding the unequivocal injunction that no
such interference shall be condoned whether accom-
plished “directly’’ or “indirectly.”

In short, the provision in suit has an undeniable
impact in practice—on the officers of the State who
are directly addressed and on the beneficiaries (and
the victims) of the provision—which could be
achieved in no other way. Indeed, that is doubtless
why Proposition 14 took the form it did. If the only
purpose had been to disengage the State from the
troublesome task of controlling private diserimina-
tions with respect to housing, a simple repeal of exist-
ing laws would have sufficed.” Yet no other objective

19 We note that such a repeal could have been effected by the
initiative process, which operates both for ordinary legislation
and amending the State constitution. Indeed, a proposal for
legislative action may be initiated by the electorate upon the
filing of a petition signed by only 5 percent of the number who
voted in the previous gubernatorial election—as contrasted to 8
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was arguably legitimate. The gratuitous assurance
that there was an affirmative right to discriminate in-
vidiously could only encourage such offensive prac-
tices, without the slightest pretext to serving a proper
State concern. In going beyond ‘‘the least possible
power adequate to the end proposed” (Anderson v.
Dunn, 6 Wheat. 204, 230-231, quoted in Toth V.
Quarles, 350 U.S. 11, 23), California, we submit, has
overstepped the constitutional line.

II. PROPOSITION 14 VIOLATES THE EQUAL PROTECTION
CLAUSE BECAUSE IT SPECIALLY INSULATES THE RIGHT TO
ENGAGE IN INVIDIOUS DISCRIMINATIONS FROM THE
NORMAL POLITICAL PROCESSES OF CHANGE AND THEREBY
PREJUDICES THE AFFECTED MINORITIES
We have already noticed some of the effects of Cali-

fornia’s decision to enshrine the ‘‘right’’ to diserimi-

nate in its constitution. It is a circumstance of aggra-
vation, magnifying both the affirmative impact of the

provision in the direction of discrimination and the
inhibition of efforts towards residential desegregation.
But the status of Proposition 14 as a constitutional
text has another related, but distinet, consequence as
well. Tt is this: that, by sheltering the right to dis-
criminate in its constitution, the State has accorded
it a unique insulation from the normal political proc-
esses, both locally and at the State level. In our
view, even if it were permissible to solemnly codify
the “common law right”’ to discriminate invidiously
in real estate transactions, the attempt to freeze it
into the law, beyond the effective challenge of the
vietims, violates the constitutional command of strict
neutrality in this area.

percent required for directly initiating legislation or a constitu-
tional amendment. See Cal. Const., Art. 1, Sec. 4.
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By virtue of its constitutional form and its all-in-
clusive injunction against both State and local govern-
ments, Proposition 14 lends beth permanence and per-
vasiveness to the right declared. It is objectionable
in both respects.

1. To specially shield discriminatory practices from
the normal political processes of change is ndconsistent
with the injunction of the Fourteenth Amendment that
“No state shall * * * deny to any person within its
jurisdiction the equal protection of the laws! In the
circumstances, withdrawing the usual avenues of re-
dress which the law provides in other cases works a
serious inequality, Whatever might be said of a State
constitutional provision that insulated economic regu-
lations adversely affecting one group or another, we
submit the State cannot so disadvantage the vietims
of invidious personal disecrimination.

Of course, the example of traditional constitutional
guarantees enshrined in a “Bill of Rights” does not
bear on the propriety of California’s action here. Be-
cause such a shelter can be afforded those rights which
the federal Constitution requires the States to pro-
tect—Ilike freedom of speech—does not mean that com-
parable insulation can be given to practices which are
constitutionally tolerated only so long as the State
avoids involvement. Thus, assuming provisions
against amendment have binding foree, it would seem
clear that a perpetual bar to the repeal of the portion
of the California Constitution that incorporates Pro-
position 14 would run afoul of the Fourteenth Amend-
ment, whereas a similar stipulation with respect to the
constitutional guarantee of freedom of religion would
not. So, also, we suppose all would concede to be con-
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stitutionally objectionable any provision that froze
into the law the “right’’ announced by Proposition 14
for fifty years, or until five successive referenda had
approved its repeal.

One ground of challenge to these hypotheticals
might be interference with the present and personal
right of the living to make their own political choices,
free of shackles imposed by their ancestors, with re-
spect to all matters in which the federal Constitution
leaves them an option. But we believe the Equal Pro-
teetion Clause also opposes these results because they
prejudice the question in favor of diserimination, both
by compelling long acquiescence in invidious practices,
which tends to breed acceptance, and by unduly re-
stricting the appeal of victimized minorities.

Albeit we deal with a “freeze” of the law in some-
what attenuated form, we believe the same principle
governs. To be sure, Proposition 14 is theoretically
subject to repeal at almost any time.*™ But the process
of amending the State constitution, in California as
elsewhere, is very much more cumbersome than passing
ordinary legislation. If sought by the legislature, the
proposed amendment requires the concurrence of two-
thirds of the members of each house before it can be
submitted to the voters for ratification. Cal. Const.,
Art. 18, See. 1 (1966 Cum. Supp.),™ while an amend-

1% Provided the requisite petition is filed at least 130 days
theretofore, the initial proposal is submitted at the next “general
election,” or at an earlier special election, if the Governor so
determines. Calif. Const., Art. 4, sec. 1. General elections are
held every two years. See Calif. Elections Code, § 23.

®The same legislative vote is required whether the legisla-
ture wishes to draft its own proposal or suggest a constitution-
al convention. In the second case, the proposal to call a con-
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ment proposal initiated by the people is submitted
only if it obtains a number of signatures equal to 8
percent of the votes cast in the last gubernatorial
election. Cal. Const, Art. 4, Sec. 1. Today, the
initiative procedure would require a petition sub-
scribed by almost half a million voters.”” Thus, en-
shrining the right to diseriminate in the constitution
not only clothes it with the traditional immutability
that inures to constitutional texts but places a very se-
rious additional burden on even the most dedicated
advocates of repeal.

The prejudice is particularly acute when the vic-
tims are relatively small minorities—the typical situa-
tion with respect to laws which authorize discrimina-
tion on account of race, religion or national origin.
Unaided, they can never secure repeal of a hostile con-
stitutional provision. Indeed, it is questionable wheth-
er those most likely to be subjected to housing diserimi-
nation could even provoke a vote on the question of
repealing Proposition 14. It is hardly realistic to
suppose they could persuade two-thirds of the legisla-
tors to repudiate the recorded preference of their con-
stituents. And the initiative alternative is no more
promising. None of the chief presumptive victims—
Negroes, Orientals, Mexicans, nor Indians—if they
must depend on the members of their own groups, have
sufficient numerical strength to require submission of
vention must be submitted to popular vote and the convention’s
draft must then be ratified by the people. Cal. Const., Art.
18, Sec. 2.

26,019,670 votes were cast for the gubernatorial candidates
in the 1966 election. See New York Times, November 10, 1966,

p. 34. Thus, an initiative petition proposing a constitutional
amendment would require 481,574 signatures.
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the issue to the voters.* Nor do all the racial minori-
ties combined.* What is more, such minorities are
usually economically less able than other groups to
bear the cost of proceeding by the expensive route of
initiative. Cf. Harper v. Virginia Bd. of Elections,
383 U.8. 663. But, at all events, even if they some-
how succeeded in resubmitting the matter to the peo-
ple, it would be with the handicap of being numerical-
ly overwhelmed.

In these circumstances, to deny the known victims
of a law licensing diserimination the usual alterna-
tives of the political process to seek a remedy, includ-
ing recourse to an ordinary majority of the State
Jegislature—often a more receptive audience **—is, we
submit, less than even-handed dealing. It is irony
amounting to injustice to relegate persecuted minori-
ties to an appeal to unabated majority rule by in-
sulating invidious practices in a ‘‘Declaration of
Rights,” ** whose traditional function is to protect
the outnumbered against oppressive majorities.

2. Equally objectionable is the effect of Proposition
14 in forbidding local legislative bodies to act on the
subject, thereby wholly withdrawing from the affected
minorities, at that level also, the right to resort to the
ordinary political processes to achieve equality. To be

13 Negroes comprise 5.6% of the total population of the State;
all Orientals, 2.2% ; Mexicans, 44% ; Indians, 0.3%. See U.S.
Census Bureau, 1960 Census of Population, Vol. 1, Part 6, Tables
15, 40, 99, pp. 58, 232, 484.

14 A1l non-white residents of voting age comprise only 7.5%
of the fatal adult population. Zd., Table 16, pp. 56, 62.

15 Tn the case of California, it was, of course, the legislature
which enacted the Hawkins, Unruh and Rumfords Acts, and
it declined to repeal them itself.

16 Proposition 14 has been incorporated in the “Declaration of
Rights” of the California Constitution as Article 1, Section 26.
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sure, a State may normally distribute its legislative
power as it sees fit—to the people, to the central leg-
islature or to local entities. Cf. Pactfic Telephone Co.
v. Oregon, 223 U.S. 118; Fortson v. Morris, 385 U.S.
231; see, also, Baker v. Carr, 369 U.S. 186, 223-224.
Yet there is no such absolute prerogative. As this
Court said in Gomillion v. Lightfoot, 364 U.S. 339,
344-345, about the comparable power to alter or de-
stroy political subdivisions, “Legislative control of
municipalities, no less than other state power, lies
within the scope of relevant limitations imposed by
the United States Constitution.”” Cf. Graham v. Fol-
som, 200 U.S. 248, 253-254; Mobile v. Watson, 116
U.S. 289, 305. Accordingly, it is proper to consider
whether the State’s action here violates the Four-
teenth Amendment.

At least where gross mjury results, the State, we
submit, has the same burden of showing a rational
basis for its action in withdrawing power from locali-
ties as it does when it grants them local option which
produces substantial inequalities. See Griffin v.
County School Board of Prince Edward County, 3T7
U.S. 218. Cf. Mobile v. Watson, supra. Here, as in
Griffin, the injury is clear and the justification wholly
lacking. To deny the vietims of housing discrimina-
tion any appeal for remedial legislation even at the
local level-—where they sometimes have substantial
voting strength—is to shut off the political process
arbitrarily. Indeed, the result is in some respects
comparable to “fencing Negro citizens out of town so
as to deprive them of their pre-existing municipal
vote,”” condemned in Gomillion v. Lightfoot, supra,
364 U.S. at 341. Here, too, the right withdrawn is a
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meaningful one, as the number of local fair housing
ordinances enacted before State-wide legislation at-
tests.” Yet, no more than in Gomillion or Griffin, can
the State justify its present action on permissible
grounds. The Fourteenth Amendment forbids it
from taking the view that a local ordinance eliminat-
ing invidious discriminations is an evil. We submit
the State may not, for such a reason, withdraw local
political power—especially when it has already
largely closed the broader avenues of redress.

IIT. PROPOSITION 14 VIOLATES THE EQUAL PROTECTION
CLAUSE BECAUSE IT DISABLES STATE AGENCIES FROM
FULFILLING THEIR CONSTITUTIONAL OBLIGATIONS

In our view, Proposition 14 offends the Fourteenth
Amendment for the additional reason that, by its
plain terms, it prohibits State agencies from acting
in situations in which the Equal Protection Clause
imposes a constitutional duty to act. Our premises
are these: (1) that the Equal Protection Clause, by
its own force, requires the State to take affirmative
action to prevent invidious discrimination whenever
nominally ‘‘private’’ conduct is ‘‘intertwined” with
governmental action; (2) that Proposition 14 disables
State agencies from taking constitutionally required
affirmative action in many of these situations; (3)
that Proposition 14, as construed by the California

7 See, e.g., U.S. Commission on Civil Rights, 1959 Report,
pp. 410-415; id., 1961 Report: Housing (Book 4), pp. 121-122,
200; Rhyne, Ciwil Rights Ordinances (1963), pp. 90-113; Hear-
ings before Senate Judiciary Subcommitiee on Constitutional
Rights on S. 3296, 89th Cong., 2d Sess., Part I, p. 83; Hearings
before House Judiciary Subcommittee No. 5 on Miscellaneous

Proposals Regarding the Civil Rights of Persons Within the
Jurisdiction of the United States, 89th Cong., 2d Sess., p. 1068.
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courts, must either stand or fall as a whole; and (4)
that, because it is not severable, the plaintiffs in these
cases have standing to challenge Proposition 14 on the
ground here urged, even though its application to
their particular factual circumstances would not be
objectionable on that ground.

Before discussing each of the propositions in detail,
we think it important to emphasize the limited reach
of the argument we make here. For this purpose,
we may assume that the Fourteenth Amendment per-
mits a State to adopt a constitutional or statutory
provision prohibiting its agencies and officers from
taking any action to limit or restrain purely private
acts of racial diserimination. To sustain our present
argument, we need show only that California has not
achieved that result by ¢hts provision of its constitu-
tion. The injunction of Proposition 14 sweeps too
broadly because it not only restrains governmental
interference with purely private acts of discrimina-
tion; it also inhibits State agencies from affirmatively
carrying out the obligations imposed upon them by
the Fourteenth Amendment with respect to property
or transactions in which the State is significantly
involved.

A..RTATE AGENCIES HAVE A CONSTITUTIONAL DUTY TO TAKE AFFIRMA-
TIVE STEPS TO PREVENT RACIAL DISCRIMINATION IN RSITUATIONR
WHERE PRIVATE CONDUCT I8 INTERTWINED WITH GOVERNMENTAL

ACTION

Repeated decisions of the Court have made it clear
that, while the Fourteenth Amendment ‘‘erects no
shield against merely private conduct, however dis-
criminatory or wrongful’’ (Shelley v. Kraemer, 334
U.S. 1, 13; see Civil Rights Cases, 109 U.S. 3; United
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States v. Harris, 106 U.S. 629), its protection is not
limited to acts of discrimination which are formally
and officially those of the State itself. Conduect which
appears on the surface to be private may nonetheless
be subject to the restraints of the Fourteenth Amend-
ment if ‘‘to some significant extent the State in any
of its manifestations has been found to have become
involved in it’’—if the State ‘“must be recognized as
a joint participant in the challenged activity.” Bur-
ton v. Wilmington Parking Authority, 365 U.S. 715,
722, 725. The constitutional standard was summar-
ized recently in Evans v. Newton, 382 U.S. 296, 299

Conduct that is formally “private’” may be-
come so entwined with governmental policies
or so impregnated with a governmental charac-
ter as to become subject to the constitutional
limitations placed upon state action. * * *
[Wlhen private individuals or groups are en-
dowed by the State with powers or functions
governmental in nature, they become agencies
or instrumentalities of the State and subject
to its constitutional limitations.

This Court and lower federal courts have applied
this principle in a variety of factual eircumstances.
State involvement has been.found in otherwise private
decisions to segregate restaurant facilities and other
places of public aecommmodation (see Burton v. Wil-
mington Parking Authority, supra; Peterson v.
Greenville, 373 U.S. 244, 247-248; Robinson v. Flor-
ida, 378 U.S. 153, 156-157; cf. Bell v. Maryland, 378
U.S. 226, 326-327 (dissenting opinion)), schools (see
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Pennsylvania v. Board of Trusts, 353 U.S. 230), and
parks (see Kvans v. Newton, 382 U.S. 296, 301-
302). Substantial State or federal financial assistance
to an otherwise private enterprise has been held suffi-
cient to subject it to the strictures of the Fourteenth
Amendment. Simkins v. Moses H. Cone Memorial
Hospital, 323 F. 2d 959 (C.A. 4), certiorari denied,
376 U.S. 938; Faton v. Grubbs, 329 F. 2d 710 (C.A.
4). Prior governmental ownership or management of
a facility transferred to private hands may have a
continuing effect for purposes of the Fourteenth
Amendment. Ewvans v. Newton, supra, 382 U.S. at
301; Hampton v. City of Jacksonville, 304 F. 2d 320
(C.A. 5); Wimbish v. Pinellas County, 342 F. 2d 804
(C.A. 5), And the interdependence of a private es-
tablishment and the publicly developed renewal area
in which it is located has been held to require the
private owner to meet the State’s duty not to diserim-
inate on account of race. Smith v. Holiday Inns of
America, Inc., 220 F. Supp. 1 (M.D. Tenn.), affirmed,
336 F. 2d 630 (C.A. 6).

If, as these cases demonstrate, the injunction of the
Fourteenth Amendment that ‘“‘[njo State shall * * *
deny to any person within its jurisdietion the equal
protection of the laws” applies whenever the State
is significantly involved, even though the aetual dis-
criminatory choice is not made by a State ageney, it
necessarily follows that the State’s duty in those eir-
cumstances is not merely to refrain from diserim-
inating for impermissible reasons, but also to take
affirmative action to insure that the private ‘‘joint
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participant’’ does not engage in such discrimination.
That principle was expressly recognized in Burton v.
Wilmington Parking Authority, 365 U.S. 715, 724—
725. The Court there observed that the State could
not avoid its Fourteenth Amendment obligation to
assure the non-discriminatory use of State property
by leaving its lessor wholly free to admit or exclude
customers on racial grounds, as he chose:
As the chancellor pointed out, in its lease with
Eagle the Authority could have affirmatively
required Eagle to discharge the responsibilities
under the Fourteenth Amendment imposed
upon the private enterprise as a consequence of
State participation. But no State may effec-
tively abdicate its responsibilities by either
ignoring them or by merely failing to discharge
them whatever the motive may be. * * * By
its inaction, the Authority, and through it the
State, has not only made itself a party to the
refusal of service, but has elected to place its
power, property and prestige behind the ad-
mitted discrimination. * * *
The Court concluded that ‘‘the proscriptions of the
Fourteenth Amendment must be complied with by
the lessee as certainly as though they were binding
covenants written into the agreement itself.”” 365
U.S. at 726. The holding is clear: in circumstances
where State conduct is intertwined with private
action, the Fourteenth Amendment imposes on the
State an affirmative obligation to take steps aimed at
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obtaining the private party’s compliance with the

constitutional duty not to diseriminate.*

It follows that whenever the State is sufficiently
involved in a seller’s or lessor’s affairs to make them
“joint participants,” it has an affirmative obligation to
secure the private party’s compliance with the con-
stitutional standard.

B. PROPOSITION 14 DISABLES STATE AGENOIES FROM FULFILLING THEIR
OONSTITUTIONAL OBLIGATION TO GUARD AGAINST DISCRIMINATION IN
SITUATIONS WHERE THE SBTATE 18 SIGNIFICANTLY INVOLVED

In unequivocal terms Proposition 14 prohibits State
agencies from limiting in any manner the “right of
any person’’ to diseriminate on racial or other invid-
lous grounds in the disposition of any interest in ‘‘his
real property.”” It defines ‘‘person’ as including
every legal entity which could hold an interest in
property, except only ‘‘the State or any subdivision
thereof with respect to the sale, lease or rental of
property owned by it” (p. 2, supra, emphasis added).
It also defines “real property” as including ‘‘any in-
terest in real property of any kind or quality, present
or future, irrespective of how obtained or financed”
(p- 2, supra). Thus, it seems plain, Proposition 14
restrains State agencies from taking any affirmative
steps whatever to prevent arbitrary diserimination in

1 Nor does that decision stand alone. The principle was
implicit in @riffin v. Illinois, 351 U.S. 12, and in Douglas v.
California, 372 U.S. 358, and was, in fact, adverted to in the
dissenting opinions. 351 U.S. at 34; 372 U.S. at 362. So, also,
it was one aspect of the ruling in Zerry v. Adams, 345 U.S.

461. See, also, Griffin v. County School Board, 377 U.S. 218,
233,
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all situations other than a disposition of government-
owned property direetly by the government itself.
That is too narrow an exception to meet the demands
of the Fourteenth Amendment.

At the outset, we notice two obflyous respects in
which the injunction of Proposition 14 is unjustifi-
ably broad: it permits diserimination to be practiced
by private persons even with respect to property
owned by the State; and it permits even State agen-
cies to disecriminate with respect to property which is
not owned by the State but merely leased to it or
otherwise subject to its control. Proposition 14 no-
where recognizes that factors other than State owner-
ship may amount to sufficient State involvement to
call the Fourteenth Amendment into play. Indeed,
by securing the right to discriminate “irrespective of
how [the interest in real property is] obtained or fi-
nanced”, the provision wholly immunizes private resi-
dential discrimination even when practiced in a de-
velopment financed entirely with State funds. In
sum, it seems plain that Proposition 14 impermissibly
licenses invidious practices in a great variety of
transactions which the Fourteenth Amendment re-
quires the State to purge of diserimination,

The clash between Proposition 14 and the demands
of the Equal Protection Clause becomes apparent
from an examination of a few hypothetical situations
in which State agencies or their representatives
would be confronted with conflicting obligations:

1. The State or its subdivision finances, at low in-
terest rates, the construction of a large apartment
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project. Should non-diserimination clauses be insert-
ed in the loan agreements?

2. A muniecipality uses a large portion of its down-
town area for an urban redevelopment project. It
spends State and city funds to beautify the area and
draws up plans for residential construction to be per-
formed in that area on property owned by certain
private real-estate firms which are specially licensed
for this purpose. Should it impose non-discrimina-
tlon obligations upon these firms?

3. A private corporation declares a municipality
trustee of certain land and buildings which are to be
rented as low-income housing to white residents. May
the municipality admit Negroes to residence ?

4. The State leases a portion of a State park to a
private developer who builds eabins which are rented
on a yearly basis. Should the State require him to
make the cabins available to persons of all races?

5. The State has owned and operated a low-income
project. It leases the project to a private corpora-
tion on the condition that it continue to be used for
low-income housing. Should the State take steps to
insure that a non-disecriminatory policy is followed ¢

The above hypotheticals are, of course, only illustra-
tive of the ‘“‘multitude of relationships [which] might
appear to some to fall within the Amendment’s em-
brace.”” Burton v. Wilmington Parking Authority,
365 U.S. 715, 726. The decisions we have already
cited (pp. 34-35, supra) establish that in all these cir-
cumstances the Fourteenth Amendment applies to the
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nominally private decision to diseriminate, and that
the State would have an affirmative duty to prevent
such diserimination. But in each case Proposition 14
would forbid State agencies from taking any action.
In the first and second hypotheticals, the non-discrim-
ination clauses would plainly constitute abridgments
of the private builders’ ““right’’—protected by Prop-
osition 14—+to the free choice of tenants. In the third
hypothetical, the municipal trustee would be abridging
the legal owner’s “‘right’ not to rent to Negroes; the
exemption would not apply because the property is
not ‘“‘owned’”” by the municipality. In the fourth and
fifth hypotheticals—as is also true of the first and
second—the ‘‘person’ engaging in the discrimination
is not the State but a private party. Although the
State, when it is itself leasing its own land, may not
discriminate on account of race, Proposition 14 gives
the private lessee an inviolable right to do so. And
nothing in Proposition 14 authorizes the State, when
it leases its land, to demand a nondiserimination
clause as a condition of the lease. Indeed, that very
conduct appears to violate the lessee’s “‘right’ as pro-
tected by Proposition 14.

To be sure, the Supreme Court of California in Re-
development Agency of Fresno v. Buckman, 64 Cal.
2d 886, 50 Cal. Rptr. 912, 413, P. 2d 856, pretermitted
the question whether Proposition 14 would be violated
if the State Redevelopment Agency attempted to pre-
vent racial diserimination on the part of real estate
redevelopers who had been financed by State or fed-
eral funds. However, the California constitutional
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provision appears clear on its face; in unequivocal
terms, it proseribes any such steps. Moreover, in
Peyton v. Barrington Plaza Corp., 64 Cal. 2d 880, 50
Cal. Rptr. 905, 413 P. 2d 849, decided the same day,
the court apparently held that Proposition 14 applied
to a publicly assisted housing accommodation located
in the midst of an urban renewal center.

C. RESPONDENTS MAY CHALLENGE THE COONSTITUTIONALITY OF PROP-
OSITION 14 ON THE GROUND SUGGESTED HERE EVEN THOUGH ITS
APPLICATION TO THEIR CASES WOULD NOT BE OBJECTIONABLE ON
THAT GROUND.

We have demonstrated that Proposition 14 collides,
in a substantial variety of situations, with the com-
mands of the Fourteenth Amendment. For the pur-
pose of the present argument we do not, however, con-
tend that the two cases presently before the Court in-
volve the elements of State participation which, under
the principles and decisions just discussed, give rise
to an affirmative obligation on the part of the State
to prevent private acts of racial discrimination. The
question remaining, therefore, is whether the respond-
ents in these cases may attack application of Proposi-
tion 14 to them on the ground that it would be uncon-
stitutional as applied to other situations. We believe
that under this Court’s decisions that avenue is avail-
able to them, and that the plain unconstitutionality of
Proposition 14 in many of its probable applications
warrants striking down the provision in its entirety.

Preliminarily, we note that there can be no ques-
tion as to respondents’ ‘‘standing” to sue in the sense
that they have ‘“sustained or [are] immediately in
danger of sustaining some direct injury as the result
of * * * enforcement” of the challenged provision.
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Massachusetts v. Mellon, 262 U.S. 447, 488. Re-
spondents were accorded statutory rights under Cali-
fornia Civil Code §§ 51, 52, and upon proving their
allegations they would have been entitled to the relief
requested in these cases if not for Proposition 14.
The injury to them is, therefore, most direct in na-
ture; the constitutional provision invalidates a State
statute which has given them a legal right.

A more serious question is presented, however, by
the principle—often repeated in this Court—that
‘“‘one to whom application of a statute is constitu-
tional will not be heard to attack the statute on the
ground that impliedly it might also be taken as ap-
plying to other persons or other situations in which
its application might be unconstitutional.”’ Uwnited
States v. Raines, 362 U.S. 17, 21, and see authorities
there cited. That principle—‘‘that a litigant may
only assert his own constitutional rights or immuni-
ties” (362 U.S. at 22)—is, as this Court noted in
Raines (id. at 22-23), subject to a substantial num-
ber of exceptions. We believe that at least three
reasons exist for not applying it to these cases.

First, this Court noted expressly in Raines that the
general limitation discussed above is inapplicable
““when a state statute comes conclusively pronounced
by a state court as having an otherwise valid provi-
sion or application inextricably tied up with an in-
valid one * * *.”” 362 U.S. at23. That, we believe, is
the situation here because the highest court of Cali-
fornia has, consistently with its prior decisions, read
Proposition 14 as being the kind of provision which
must either stand or fall as a single unit. It has held,
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in other words, that under California law the consti-
tutional provision is indivisible and cannot be sus-
tained in part if it is in part invalid.

Although the court below did not proceed on the
theory which we are presently urging, it did hold that
Proposition 14 was invalid under the Fourteenth
Amendment insofar as it related to racial discrimina-
tion. It then went on to recognize that there were
other bases for choice than racial ones which might
be exercised by persons subject to the provision, and
that ‘““in many applications [of Proposition 14] no
unconstitutional discrimination will result”’ (R. 29).
Notwithstanding this observation and the added cir-
cumstance that Proposition 14 itself contains an ex-
plicit severability clause, the Supreme Court of Cali-
fornia held that the constitutional provision was not
severable and that the clause saving it whenever it
might constitutionally be applied ‘‘is ineffective’” (R.
31).

That conclusion followed from the earlier decisions
of California’s highest court in Franklin Life Ins. Co.
v. California, 63 Cal. 2d 222, 404 P. 2d 477, and In re
Blaney, 30 Cal. 2d 643, 184 P. 2d 892, on which the
court relied in the present case. Those decisions had
established two State tests of severability: (1)
whether “the language of the statute is mechanically
severable, that is, [whether] the valid and invalid
parts can be separated by paragraph, sentence, clause,
phrase, or even single words’’ (30 Cal. 2d at 655, 184
P. 2d at 900), and (2) whether ‘‘enforcement [of the
constitutional part] entails the danger of an uncer-
tain or vague future application of the statute’ (63
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Cal. 2d at 227, 404 P. 2d at 482). The severability
of Proposition 14 under the theory of unconstitution-
ality which we urge apparently fails both California
standards. There is no way of “mechanically” sepa-
rating out, under the present text of Proposition 14,
the situations in which the State is sufficiently in-
volved to subject the private ‘‘joint participant” to
the obligations of the Fourteenth Amendment from
those cases where the discrimination is entirely pri-
vate. And there could be no clearer instance of ‘‘un-
certain or vague future application” than would fol-
low a decision sustaining Propostion 14 in part. This
Court noted in Burton that decision in this area turns
entirely on ‘‘the framework of the peculiar facts or
circumstances present.”” 365 U.S. at 726. There is
no way of delimiting in advance, with adequate cer-
tainty, the constitutional applications of Proposition
14.

In sum, the State court’s holding, binding on this
Court, is that all situations covered by Proposition 14
are ‘‘inextricably tied up’’ (362 U.S. at 23) with one
another, and that one application cannot be sustained
while the other falls. In this posture of the case, the
outcome here is controlled by the rule announced in
Dorchy v. Kansas, 264 U.S. 286—that, although a
State statute containing an unconstitutional provision
might be saved in part, this Court would be bound by
the determination of the State’s highest court on the
question whether the provision was severable. Be-
cause the State courts had not spoken to the question
of severability and the challenged statute contained
an explicit severability clause (264 U.S. at 290, n. 2),
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this Court remanded the Dorchy case to the Supreme
Court of Kansas for it to determine the issue. In the
present case, however, the California court has al-
ready held that Proposition 14 is not severable inso-
far as it might be thought necessary to save it with
respect to non-racial discrimination. While that is
not the precise context of our present concern, the
court’s reasoning applies fully—and, indeed, more
persuasively—to the issue of severability we have dis-
cussed. We therefore submit that, unlike Dorchy, re-
mand is not required here; the judgments may be
affirmed directly.

A second reason for viewing this case as outside
the rule “that a litigant may only assert his own con-
stitutional rights or immunities’”” (362 U.S. at 22) is
that, like Barrows v. Jackson, 346 U.S. 249, 257, the
present controversy concerns rights which cannot be
readily asserted by those whom the impermissible
conduct affects directly. We have shown that Prop-
osition 14 has the effect of restraining State agencies
from taking the affirmative steps required by the
Fourteenth Amendment whenever State and private
action are ‘“‘intertwined.” We know of no case, how-
ever where suit has been successfully maintained
against the State or its agencies to compel it to per-
form these obligations. Yet the real vice of Prop-
osition 14, according to our present submission, is
precisely that State agencies will sit idly by even
where the Fourteenth Amendment commands them to
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act and will take no hand in insuring that racial dis-
crimination is not praeticed.”

Finally, a third ground for holding the “rule of
practice’’ discussed in Raines (362 U.S. at 22) inap-
plieable here, is that the consequences of Proposition
14 are, in significant respects, like those of an over-
broad restriction on speech—as to whieh there is a
well settled exception to striet rules of standing.
NAACP v. Button, 371 U.S. 415, 432-433; Smath v.
Califormia, 361 U.S. 147, 151; Thornhill v. Alabama,
310 U.S. 88, 97-98; see United States v. Ratnes, 362
U.S. 17, 22, Statutes affecting First Amendment
freedoms and other personal liberties protected by the
Bill of Rights are tested on their face and not hy
their application to the particular cases brought by
the parties challenging them because ‘‘[t]hese free-
doms are delicate and vulnerable, as well as supremely
preeious in our society. The threat of sanetions may
deter their exercise almost as potently as the actual
application of sanctions.”” NAACP v. Button, 371
U.S. 415, 433. This Court recently invoked this prin-
ciple in favor of the freedom to travel secured by the
Fifth Amendment, Aptheker v. Secretary of State,
378 U.S. 500, 515-517, and it applies here as well.

The protected right of Negro citizens not to be de-
nied equal protection by the State or by private per-
sons acting jointly with the State is no less ‘‘delicate

1 The successful suit of a rejected Negro applicant for a
residence in publicly assisted housing will not likely cure that
central defect, for the court’s order in such a case ordinarily

does no more than direct the private proprietor to cease his
discriminatory conduct.
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and vulnerable,”” we submit, than the freedom to trav-
el. Proposition 14, in its overbreadth, prevents the
full realization of those rights in California. For,
just as an overbroad restriction in the area of speech
has a “chilling effect’”” on expression which is consti-
tutionally protected (Dombrowsk: v. Pfister, 380 U.S.
479, 487), so does the existence of an overbroad pro-
hibition in this area inhibit State agencies and public
officials from taking the action required of them by
the Equal Protection Clause.

CONCLUSION

For the foregoing reasons, the judgments below
should be affirmed.
Respectfully submitted.
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