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IN THE
Supreme Gourt of the Hnited States

OcroBerR TERM, 1967

No.

AMALGAMATED Foop EMPLOYEES UNION LocAL 590,
ET AL., Petitioners,

V.

LogaN VALLEY PraAza, INc. AND WEIS MARKETS, INC.,
Respondents.

PETITION FOR A WRIT OF CERTIORARI TO THE
SUPREME COURT OF PENNSYLVANIA

Amalgamated Food Employees Union Local 590,
AFL-CIO, and others' pray that a writ of certiorari
issue to review the judgment of the Supreme Court of
Pennsylvania entered in the above-entitled case on
March 21, 1967.

! Also named in the complaint as defendants, and additional
petitioners here, are ‘‘John Doe and Richard Roe, said names be-
ing fictitious, true names unknown, said persons being officers,
employees, agents, servants and pickets employed by defendant
Union, and any other individuals, labor unions or labor organiza-
tions acting in concert’’ (R. 1).
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OPINIONS BELOW

The opinion of the Supreme Court of Pennsylvania,
three Justices dissenting, is reported at 227 A.2d 874
(enfra, p. 1a). The opinion of the Court of Common
Pleas of Blair County, Pennsylvania, is unreported
(R. 87-99, infra, p. 12a).

JURISDICTION

The judgment of the Supreme Court of Pennsylvania
was entered on March 21, 1967 (infra, p. 6a). An
order was entered on June 6, 1967 by Mr. Justice Wil-
liam J. Brennan, Jr., extending the time for filing a
petition for a writ of certiorari to August 18, 1967.
The jurisdiction of this Court rests on 28 U.S.C.
§1257(3). See, infra, p. 9, n. 5.

QUESTIONS PRESENTED

A state court injunction prohibits, as trespass on
private property, peaceful picketing at the premises
of a store located within a shopping eenter informing
the public that the store ‘‘is Non-Union, these em-
ployees are not receiving union wages or other union
benefits.”” The questions presented are (1) whether
this prohibition abridges freedom of speech in viola-
tion of the First Amendment as it is incorporated by
the Fourteenth Amendment of the United States Con-
stitution; (2) whether the state court is without juris-
diction to adjudicate the eontroversy because the pro-
tection accorded and the restraint imposed on peaceful
picketing in the context of a labor dispute is within
the exclusive regulatory scope of the National Labor
Relations Act and therefore within the sole competence
of the National Labor Relations Board; and (3)
whether the prohibition forbids the exercise of the fed-
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eral right to engage in ‘‘concerted activities for . . .

mutual aid or protection’ guaranteed by Section 7 of
the National Labor Relations Act.

STATUTE INVOLVED

The relevant provisions of the National Labor Re-
lations Act, as amended (61 Stat. 316, 29 U.S.C. § 141,
et seq.), are set out in Appendix C (infra, pp. 23a-26a).

STATEMENT

Logan Valley Mall is a shopping center (R. 87, infra,
pp. la, 12a). Owned by Logan Valley Plaza, Ine.
(Logan), it is' a newly-developed and sizeable com-
mercial complex (R. 87, 86 infra, p. 12a). Its perim-
eter spans about 5,740 feet or 1.1 miles (R. 86). It
is situated in Logan Township, near the City of Al-
toona, Pennsylvania, at the intersection of two public
highways known as Plank Road (U.S. Route 220) to
the east and Good’s Lane to the south (R. 87, infra,
pp- 1a, 12a). Plank Road is a heavily traveled high-
way, with cars moving at very good speed (R. 45, 50).
Of the five entrances to the shopping center, three are
located on Plank Road and two on Good’s Lane (R.
86, 59-60, 49-50). The shopping center is separated
from the highways by earthen berms, unbroken except
for the five paved entrances providing ingress and
egress between the highways and the center (R. 88,
wmfra, p. 12a). At entrances 1 and 2, the berm is 15
feet in width from the highway to the edge of the ditch;
at ‘entrances 3, 4, and 5, 12 feet in width; and the
paved entrances are 20 feet in width (R. 35-37).

At the time of the events in this case, the shopping
center was occupied by Weis Markets, Inc. (Weis)
and Sears, Roebuck and Co. (Sears) (R. 88, infra,
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p. 12a). Other occupants were of course expected (R.
88, 51, 59, 73, infra, pp. 1a, 4a, 13a).> Sears operates a
department store and an automobile service station
(R. 88, infra, p. 12a). Weis operates a supermarket
engaged in selling food and sundry household articles
(R. 88 wnfra, pp. 1a, 13a). The business operations of
Weis and other occupants of the shopping center affect
interstate commerce and their labor relations are there-
fore governed by the National Labor Relations Act.?

The Weis property consists of an enclosed modern
market building with an open but covered porch run-
ning north and south along its front and a pick-up zone

2'We are informed that at present, in addition to Weis and
Sears, the shopping center is occupied by the following 15 enter-
prises: Penney’s, First National Bank, Ormond’s Girl Shop, Mur-
phy’s 5 & 10, Mall Barber Shop, Thrift Drugs, Miller’s Auto Sup-
ply, Kinney’s Shoe Store, Father N Son Shoe Store, Seni’s Hair
Fashions, De Roy’s Jeweler, Singer Sewing, Lester’s Dress Shop,
Schiff’s Shoes, and Book and Record Shop.

8 The NLRB has often exercised jurisdiction over Weis. Weis
Markets, 116 NLRB 1993, 125 NLRB 148, 142 NLRB 708. Weis is
‘“‘engaged in the sale of food and sundry household articles, em-
ploying approximately two thousand two hundred persons in its
business, and having its principal place of business at . . . Sunbury,
Pennsylvania’’ (R. 6). Its store at the shopping center, No. 40 (R.
20), is one of twenty-nine in its Northern Division (R. 38, 28).
In the overall Weis ‘‘operates 52 retail food markets (12 in
shopping centers) in 36 communities in central Pa. within a 125-
mile radius of Sunbury. All stores sell groceries, meats, bakery
products, produce, dairy produects, frozen foods and health and
beauty aids, tobacco and certain other nonfood items’’; its net sales
in 1965 were $111,024,294 and its net income $4,659,103; it has
3,055,000 shares of common stock listed on the New York Stock
Exchange. Standard & Poor’s, Corporation Records, T-Z, p. 2751
(1966). Sears is of course a national enterprise over which the
NLRB regularly exercises jurisdiction (e.g., Sears, Roebuck & Co.,
151 NLRB 1356), as is J. C. Penney Co., identified as an occupant
of the shopping center on the latter’s plan (R. 86, 79; e.g., J. C.
Penney Co., 151 NLRB 53).
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directly along the porch for loading purchased goods
into customer’s cars (R. 88, infra, pp. 1a, 13a). The
pick-up zone, 4-5 feet in width and 30-40 feet in length,
is marked off with yellow lines (R. 55, infra, p. 1la,
n. 2); it can accommodate three, possibly four, cars
(R. 55). Between the supermarket area and the high-
way berms are extensive parking lots to the east and
south of Weis; these macadam lots have parking spaces
and driveways distinetly lined off on the ground; these
areas constitute a common parking lot for Weis and
Sears customers, and eventually for other stores in
the center as they open (R. 88, infra, pp. la, 13a).
There are also pedestrian ways (R. 86). The distance
across the park'mg lots from the highway entrances to
the Weis property is 350 feet at entrances 1 and 2,
further from entrance 4, and 450-500 feet at entrance
5 (R. 34-35). Entrance 5 is the main entrance to the
shopping center, and the most heavily used (R. 39, 60).
Except for entrance 3, used primarily for access to the
Sears automobile service station (R. 63-64, 40), all
entrances are used by customers shopping at both Weis
and Sears, and eventually other stores (R. 3941, 50,
63-64).

On December 8, 1965, Weis opened for business, em-
ploying a wholly nonunion staff of employees (R. 89,
infra, p. 13a). Beginning on December 17, 1965, small
groups of men and women picketed the Weis store
within the shopping center wearing placards reading
““Weis Market is Non-Union, these employees are not
receiving union wages or other union benefits. Amalga-
mated Food Employees Union Local 590"’ (R. 89, 29,
nfra, pp. 13a, 2a, n. 3). They walked back and forth
in front of the Weis supermarket, primarily at the pick-
up zone adjacent to the covered porch (R. 89, infra, p.
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13a). The average number of pickets was variously
estimated at 5, 6, or 7 (R. 39, 61-62). All were mem-
bers of petitioner Union (R. 66). They were employed
by A & P, Quaker, and Acme, neighboring stores, and
volunteered to picket at Weis on their own time (R.
66-68, 73-74, infra, p. 2a, n. 3). They were not and
never had been employees of Weis (R. 92, infra, pp.
6a, 13a). The picketing was peaceful and unaccom-
panied by either oral threats or actual violence (R. 90,
mfra, pp. la, 2a, 14a).

A few days after it opened for business on Decem-
ber 8, Weis posted a sign between its entrance and
exit doors reading, ‘‘No trespassing or soliciting is
allowed on Weis Market porch or parking lot by any
one except Weis employees without the consent of the
management’’ (R. 33-34, infra, p. 5a). On December
20, Weis’ Assistant General Superintendent ap-
proached the individual he thought was in charge of
the arriving pickets (R. 32). After ascertaining that
they intended to picket, the superintendent stated, ‘Do
you know you are picketing on private property?. ..
[T]his property belongs to Weis Markets. . . . [The
Weis property ends] Out along the highway right at
the edge of the macadam. . .. If you want to picket
do your picketing out there’ (R. 33).

On December 27, 1965, at the instance of Weis and
Logan, the Court of Commons Pleas of Blair County
issued an ex parte injunction prohibiting all picketing
within the shopping center, and in consequence limiting
the picketing to the highway berms (R. 6-21, 98, infra,
pp. 14a, 2a, n. 4). The order enjoined the Union and
its members inter alia from (R. 20):

(a) Picketing and trespassing upon the private
property of the plaintiff Weis Markets, Inc., Store
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No. 40, located at Logan Valley Mall, Altoona,
Pennsylvania, including as such private property
the storeroom, porch and parcel pick-up area.

(b) Picketing and trespassing upon the private
property of plaintiff Logan Valley Plaza, Inec.
located at Loogan Valley Mall, including parking

area and all entrances and exits leading to said
parking area.

After the ex parte injunction issued, picketing was
conducted on the highway berms at the entrances to
the shopping center, two pickets at entrance 5, two at
entrance 4, and one or two at entrances 1 and 2 (R. 62).
Entrance 3 primarily served the Sears automobile serv-
ice station, and when that fact was ascertained, picket-
ing at that entrance was discontinued (R. 64). When
picketing at the highway entrances began, leaflet dis-
tribution at these points was also commenced (R. 58-
59). The handbills read: ‘“We appeal to our friends
and members of organized labor NOT TO PATRO-
NIZE this non-union market”. ... ‘“Please Patronize
Union Markets! A & P—Quaker—Acme”’. ... “We
still retain the right to ask the public NOT to patronize
non-union markets and the public has the right NOT
TO PATRONIZE non-union markets’” (R. 89, infra,
pp. 13a-14a, 2a, n. 3).

On January 4, 1966, the Union moved to dissolve
the ex parte injunction (R. 22-26). It urged that (1)
“‘the activity here complained of amounts to nothing
more than peaceful, informational picketing by Union
Members for the purpose of informing the public of
the terms and conditions of employment of the em-
ployees of Weis Markets, Ine., at said store . ..” (R.
22-23) ; (2) ‘“the area whereon the defendant was con-
ducting a peaceful and lawful picketing in a shopping
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center, pedestrian and parking area and as such, con-
stitutes quasi-public property even though privately
owned’’ (R. 24); (3) “‘picketing [at the highway en-
trances] indirectly affects other tenants of the Logan
Valley Plaza, Inc. Shopping Center which in no way
is desired by the defendant’ (R. 25) ; and (4) ‘“‘by rea-
son of the Labor Management Relations Act, 29 USCA
§§ 141 et seq., your Honorable Court is without juris-
diction in this labor dispute whatsoever ...”” (R. 26).

After an evidentiary hearing the Court of Common
Pleas ruled against the Union (R. 87-100, infra, p. 12a).
It held that the picketing ‘‘constitutes a trespass on
the Mall premises and is designed, at least in part, to
pressure Weis Markets, Inc. to compel its employees
to join a union’ (R. 99, ¢nfra, p. 21a).* It decided
that the pickets were not within the class to whom the
shopping center had been opened ; ‘“Such a commercial
premises may properly be classified as quasi-public
only for the use of lessees, employees and business in-
vitees, and those not falling within either group are not
upon the premises for the purposes for which the en-
terprise was constructed and intended’’ (R. 95-96, infra,
pp. 18a-19a). It therefore rejected the Union’s argu-
ment that ‘‘a shopping center constitutes quasi-public
property and, therefore, picketing on the Mall premises
is not a trespass, but merely a lawful exercise of the
constitutional right of free speech’ (R. 91, infra, p.
15a). It did not address itself to the Union’s claim that
paramount federal law ‘‘has removed this type of labor

¢ Based on the finding that the picketing was in part designed
to coerce union membership, the conduct is clearly within the
area preempted by the NLRB. Local No. 438 Construction Union
v. Curry, 371 U.S. 542. However, in affirming the nisi prius judg-
ment, the Pennsylvania Supreme Court disclaimed reliance on this
finding (4nfra, p. 6a).
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dispute from the sphere of state action and thereby pre-
cludes your Honorable Court from entering any decree
whatsoever in this matter’ (R. 26). Accordingly, the
Court of Common Pleas entered an order ‘‘making
permanent the injunction as previously decreed’ (R.
98, infra, p. 20a).}

On appeal, three Justices dissenting, the Supreme
Court of Pennsylvania affirmed the nisi prius decree

5 The decree entered by the Court of Common Pleas continued
the injunction in effect ‘‘until further adjudication of this case
or until further order of this Court . . .”’ (R. 100a). This explicit
retention of jurisdiction to vacate or modify an injunction operat-
ing tn futuro is familiar equity procedure (System Federation v.
Wright, 364 U.S. 642; Milk Wagon Drivers Union v. Meadowmoor
Dairies, 312 U.S. 287, 298; Los Angeles Meat Driwers Union V.
United States, 371 U.S. 94, 103), and does not detract from the
finality of the decree (Brown Shoe Co. v. United States, 370 U.S.
294, 307, n. 4; 8t. Lows, Iron Mountain & So. Ry. Co. v. Southern
Ezpress Co., 108 U.S. 24; ¢f., Republic Natural Gas Co. v. Okla-
homa, 334 U.S. 62, 70, n. 3). Furthermore, treating the nisi prius
decree as a preliminary injunction, the judgment is nevertheless
final. First, requisite finality exists because the judgment consti-
tutes ‘‘a final and erroneous assertion of jurisdiction by a state
court to issue a temporary injunction in a labor dispute, when a
substantial claim is made that the jurisdiction of the state is pre-
empted by federal law and by the exclusive power of the National
Labor Relations Board . ...”" Local No. 438 Construction Union v.
Curry, 371 U.8. 542, 552, 543-550. Second, apart from preemption,
there is in any event ‘‘nothing more of substance to be decided
in the trial court,’”” and the judgment is therefore final for this
independent reason. Id. at 550-551. The federal questions ‘‘have
reached a definitive stop’’ (Republic Natural Gas Co. v. Oklahoma,
334 U.S. 62, 71) ; as the case comes here, ‘‘the federal question is
the controlling question; ‘there is nothing more to be decided’ *’
(Pope v. Atlantic Coast Line R. Co., 345 U.S. 379, 382). Lastly,
well-founded acquisition of jurisdiction on any ground empowers
a court to decide the entirety of the controversy. Hillsborough
Township v. Cromwell, 326 U.S. 620, 629. Upon any hypothesis,
therefore, the judgment below is final within the meaning of 28

U.8.C. § 1257, and this Court has jurisdiction to decide the federal
questions presented.
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(tnfra, pp. 1a-6a). The court began with the premise
that the picketing was ‘‘concededly peaceful in nature”’
(infra, p. 1a). Its companion premise was that ‘‘the
Commonwealth has not only the power but the duty to
preserve the property of its citizens from invasion by
way of trespass .. .” (infra, p. 4a). It therefore
turned the validity of the peaceful picketing upon the
question whether ‘‘the parcel pick-up zone and the
parking areas constitute private or quasi-public prop-
erty”’ (wnfra, p. 4a). It answered that question by its
determination that the shopping center had been opened
‘“‘only to those members of the public who would . . .
possibly contribute to the financial success of the ven-
ture’’ (wnfra, p. 5a) ; the ‘‘invitation to the public . . .
was limited to those who might benefit Weis’ and
Logans’ enterprises, including potential customers as
well as the employees of the shopping center concerns”
(infra, p. 5a). Since the pickets ‘‘certainly were not
within the orbit of the class of persons entitled to the
use of the property” (infra, p. 5a), the picketing,
‘‘even though . . . of a peaceful nature, . . . constituted
trespass which very properly was restrained” (infra,
p. 6a). The court fortified this conclusion with its
observation that ‘‘the pickets were not and never had
been employees of Weis’’ (wnfra, p. 6a). Based on its
determination that the picketing was enjoinable as
trespass, the court below deemed ‘it unnecessary to
determine whether the instant picketing was for an
unlawful purpose’ (infra, p. 6a), thereby disclaiming
the companion ground invoked by the Court of Com-
mon Pleas that the picketing was ‘‘designed, at least
in part, to pressure Weis . . . to compel its employees
to join a union” (supra, p. 8). The Pennsylvania
Supreme Court did not address itself to the question
of federal preemption.
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Three Justices dissented (infra, p. 6a), Mr. Justice
Cohen writing a dissenting opinion (infra, pp. Ta-11a).
Citing this Court’s opinion in A.F.L. v. Swing, 312
U.S. 321, the dissent observed that ¢‘ ‘stranger picket-
ing’ is . . . constitutionally protected’® (wnfra, p. Ta).
Citing this Court’s opinion in Marsh v. Alabama, 326
U.S. 501, the dissent reasoned by analogy that, as the
shopping center ‘‘was open to the public in general
and, though privately opened, served a public funection,
private management could not curtail precious consti-
tutional liberties’ (#nfra, pp. 7a-8a). Trespass aside,
the dissent continued, ‘‘there arises the question of fed-
eral preemptipon’ (¢nfra, p. 11a). The dissent empha-
sized that ‘“federal decisions stress the high degree of
freedom allowed union activity on the property of the
employer’’ (infra, p. 11a). Furthermore, apart from
the protected character of peaceful picketing, ‘‘restrict-
ing picketing to the berm areas at the entrances and
exits . . . has overtones of a secondary boycott’’, for it
risks ‘‘unlawful and harmful effects . . . to neutral
employers . . .”” (infra, p. 11a). The dissent regretted
the failure of the majority opinion to face the ‘‘in-
escapable conflicts’’ with paramount federal law (@b2d.).

REASONS FOR GRANTING THE WRIT

Whether peaceful picketing within a shopping center
can be prohibited as a trespass is an important and
recurrent federal constitutional and statutory question
which has provoked a diversity of judicial opinion and
should be determined by this Court.

I

Judicial opinion is divided. In conflict with the
decision below, the California Supreme Court holds
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that peaceful picketing within a shopping center is
protected as free speech,® and the Washington Supreme
Court holds that the conduct is within the domain pre-
empted by the National Labor Relations Board." The
Wisconsin Supreme Court rules that, where ‘‘the
property involved is a multi-store shopping center,
with sidewalks simulated so as to appear to be public
in nature, we would have no difficulty in reaching a
conclusion that the property rights of the shopping
center owner must yield to the rights of freedom of
speech and communication which attend peaceful
picketing.”’® By an equal 4-4 division the Michigan
Supreme Court affirmed an order enjoining a shopping
center owner from interfering with handbilling within
the center;® one branch of the court takes the view
that a shopping center ‘‘is simply a modern publice
marketplace’’, no different from ‘‘the historic public
markets of earlier days’”’, and that the ‘‘public out-
door walkways and malls are equally as public during
business hours regardless of whether the fee rests with
a public or private freeholder’’,’® while the other
branch of the court takes the view that handbilling to
dissuade the consumer from buying nonunion-made
clothing ‘‘is obviously not consistent with inherent

8 Schwartz-Torrance Investment Corp. v. Bakery Workers Local
No. 31, 40 Cal. Rep. 233, 394 P.2d 921, cert. denied, 380 U.S. 906.

T Preeman v. Retail Clerks Union Local No. 1207, 58 Wash. 2d
426, 363 P.2d 803.

8 Moreland Corp. v. Retail Store Employees Union Local No. 444,
16 Wis. 2d 499, 114 N.W. 2d 876, 879.

9 Amalgamated Clothing Workers v. Wonderland Shopping Cen-
ter, 870 Mich. 547, 122 N.W. 2d 785.

10122 N.W. 2d at 796-797.
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property rights. ...”™ A lower Maryland court in
an excellent analysis bars state interference with peace-
ful picketing within a shopping center both because the
conduct is constitutionally protected as free speech and
because it is federally preempted.”® The question has
excited wide commentary ranging the spectrum.* Its

dimensions have been fully exposed and the issue is ripe
for determination by this Court.

1T

Prohibition of peaceful picketing within a shopping
center as a trespass abridges freedom of speech guar-
anteed by the First Amendment as it is incorporated
by the Fourteenth Amendment of the United States
Constitution. The pickets in this case carried signs
reading ‘‘Weis Market is Non-Union, these employees
are not receiving union wages or other union benefits’’
(supra, p. 5). Communication of this message by
picketing is ‘‘the dissemination of information con-
cerning the facts of a labor dispute [which] must be
regarded as within that area of free discussion that is
guaranteed by the Constitution.” Thornhill v. Ala-

11122 N.W. 2d at 793.

12 Maryland v. Williams, 44 LRRM 2357 (Md. Crim. Ct., June
10, 1959).

1B Note, Shopping Centers and Labor Relations Law, 10
Stan. L. Rev. 694 (1958); Gould, Union Activily on Company
Property, 18 Vand. L. Rev. 73, 119-135 (1964); Keller, Publicity
Picketing and Shopping Centers, 111, Labor Law Developments
1967, 13th Ann. Inst. Lab. Law, Southwestern Legal Found.
(1967) ; Notes, 73 Harv. L. Rev. 1216 (1960) ; 1960 Duke L. J. 310;
48 Va. L. Rev. 133 (1962) ; 1962 U. Ill. L. Rev. 475; 3 Bost. Col.
Ind. Com. L. Rev. 289 (1962) ; 49 Va. L. Rev. 1571 (1963) ; 5 Bost.
Col. Ind. Com. L. Rev. 768 (1964). See also, Note, Regulation of
Demonstrations, 80 Harv. L. Rev. 1773, 1779-81 (1967).
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bama, 310 U.S. 88, 102."* ‘‘Peaceful picketing is the
workingman’s means of communication’ (Milk Wagon
Drivers Union v. Meadowmoor Dairies, 312 U.S. 287,
293) ; it is therefore ‘‘in part an exercise of the right
of free speech guaranteed by the Federal Constitution”
(Butlding Service Union v. Gazzam, 339 U.S. 532, 536-
537).

The court below nevertheless affirms the prohibition
of this picketing upon the primary if not sole ground
that the pickets had ‘“‘no right or authority whatsoever
to utilize the private property’’ of the shopping center,
and therefore peaceful picketing within it ‘‘consti-
tuted trespass which very properly was restrained’’
(infra, p. 6a). Peaceful picketing within a shopping
center cannot be prohibited on this basis. The prop-
erty is private but the use is public. A shopping center
is a multi-store complex on a large tract of land with
access from public ways to a parking area for motor
traffic and to sidewalks fronting on the stores for walk-
ing. Itis open to the customer and the window shopper,
to the employees working within the stores and to the
employees delivering to the stores, to applicants for em-
ployment seeking work and to salesmen seeking to sell
their wares to the stores, to the garbage collector and
the postman, and to all of the rest of the community
that makes the center function. A motorist needs no
pass to drive into the center and a pedestrian no leave
to walk its streets. The shopping center is a market
place whose very being inheres in its openness to the
public.

But the court below holds that, unlike the other
members of the public, the picket with a labor message

14 See also, Chauffeurs Local Union 795 v. Newell, 356 U.S. 341,
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has not been invited to enter and therefore his uncon-
sented presence is a prohibited trespass. And so it
creates a sheltered enclave insulating the businesses
within the center from peaceful picketing in front of
the premises of the individual store. This speecial
privilege relates solely to the abutment of the store
on a street privately owned. A store facing a street
owned by the township must bear peaceful picketing
at its premises and endure the impact of the message
which its disfavored labor policy evokes. Only a store
facing a street owned by a private holder is given im-
munity from peaceful picketing conveying the identical
message. Yet no interest relevant to restricting free-
dom of expression enters by way of the private rather
than the public title to the open property on which the
picket walks.

A shopping center open to that part of the public
which benefits it economically cannot be closed to that
part of the public seeking to disseminate an adverse
message flowing from the disfavored manner in which
a business inside the center operates. The shopping
center takes the community in its entirety or not at all.
Entry into a ‘‘business block’” used as a ‘‘regular shop-
ping center’’ in ‘‘a company-owned town’’, this Court
held, could not be shut to the distribution of religious
literature on the ground that ‘‘the title to the property
belongs to a private corporation.”” Marsh v. Alabama,
326 U.S. 501, 502-503. ‘“We do not agree,’’ this Court
explained, ‘‘that the corporation’s property interests
settle the question. . .. Ownership does not always
mean absolute dominion. The more an owner, for his
advantage, opens up his property for use by the public
in general, the more do his rights become circum-
scribed by the statutory and constitutional rights of
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those who use it.”’ Id. at 505-506. A facility open to
the public, ‘‘though private property within the pro-
tection of the Fifth Amendment, has no aura of con-
stitutionally protected privacy about it. Access by the
public is the very reason for its existence.”” Mr. Justice
Douglas concurring in Lombard v. United States, 373
U.S. 267, 275. ‘‘Fundamentally, the property involved
is not ‘private’ any more. That is why the competing
interest of freedom of speech must be served.”” Mary-
land v. Williams, 4 LRRM 2357, 2362 (Md. Crim. Ct.
June 10, 1959). When the consumer is invited to buy
and the employee hired to work inside the shopping
center, the state cannot by injunction bar the worker
from informing them by peaceful picketing within the
center in front of the store that the place is ‘‘Non-
Union”’ and that ‘“‘these employees are not receiving
union wages or other union benefits.”’

Land ownership by a private holder is as irrelevant
as land ownership by a governmental entity when the
question is the exercise of free speech on property
opened to public entry. This Court has rejected the
view that a municipality is empowered blanketly to
suppress the expression of First Amendment rights
on public grounds because ‘‘the city’s ownership of
streets and parks is as absolute as one’s ownership of
his home, with consequent power altogether to exclude
citizens from the use thereof. .. .”” Hague v. C.I.0.,
307 U.S. 496, 514. ‘“Wherever the title of streets and
parks may rest, they have immemorially been held in
trust for the use of the public and, time out of mind,
have been used for purposes of assembly, communi-
cating thoughts between citizens, and discussing public
questions.”’ Id. at 515. When the issue is freedom of
speech on grounds otherwise open to the public, it can
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make no difference whether title to the property is in
a municipality or a private holder. Property interest
per se is in either case equally insubstantial as a basis
for a state court injunction prohibiting the expression
of First Amendment rights.

The court below secondarily suggests that the injune-
tion is supportable because in this case ‘‘the pickets
were not and never had been employees of Weis”’
(infra, p. 6a). This hoary ground is in square con-
flict with this Court’s decision in American Federation
of Labor v. Swing, 312 U.S. 321. This Court answered
yes to the question whether ‘‘the constitutional guar-
anty of freedom of discussion [is] infringed by the
common law policy of a state forbidding resort to
peaceful persuasion through picketing merely because
there is no immediate employer-employee dispute’ (d.
at 323). ‘‘A state cannot exclude workingmen from
peacefully exercising the right of free communication
by drawing the circle of economic competition between
employers and workers so small as to contain only an
employer and those directly employed by him. The in-
terdependence of economic interest of all engaged in
the same industry has become a commonplace. . . .
The right of free communication ecannot therefore be
mutilated by denying it to workers, in a dispute with
an employer, even though they are not in his employ.
Communication by such employees of the facts of a
dispute, deemed by them to be relevant to their inter-
ests, can no more be barred because of concern for the
economic interests against which they are seeking to
enlist public opinion than could the utterance protected
in Thornhill’s Case.”” Id. at 326. Paramount federal
labor policy is built on the premise that labor activity
is not rightfully confined to disputants standing in
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the proximate relation of employer and employee
(infra, pp. 24-25).

Nor is the prohibition of peaceful picketing in front
of the store’s premises supportable on the ground that
the picketing can be conducted at the distant highway
entrances to the shopping center. The vicinity of the
store is the natural and effective place to communicate
the picket’s message pertaining to that store and its
labor policy. It does not justify denial of communica-
tion at that place because picketing can be conducted
““at other, admittedly less advantageous, locations off
plaintiff’s premises.”” Schwartz-Torrance Investment
Corp. v. Bakery Workers Local No. 31, 40 Cal. Rep.
233, 394 P. 2d 921, 923, cert. denied, 380 U.S. 906.
“. .. [OJne is not to have the exercise of his liberty
of expression in appropriate places abridged on the
plea that it may be exercised in some other place.”
Schneider v. Irvington, 308 U.S. 147, 163. “‘First
Amendment freedoms can no more validly be taken
away by degrees than by one fell swoop.’” Mr. Justice
Black concurring in N.L.R.B. v. Fruit and Vegetable
Packers, 377 U.S. 58, 80. Furthermore, picketing at
distant places, with the concomitant difficulty of con-
fining the message and the response to the store at which
it is directed, risks enveloping others to their detriment
in a controversy in which they are unconcerned (infra,

p- 27).

The nub of the matter was laid bare by the California
Supreme Court in upholding the right of peaceful
picketing inside a shopping center at the premises of
the disfavored store. Schwartz-Torrance Investment
Corp. v. Bakery Workers Local No. 31, supra. ‘‘The
prohibition of the picketing would in substance deprive
the union of the opportunity to conduet its picketing
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at the most effective point of persuasion: the place of
the involved business. The interest of the union thus
rests upon the solid substance of public policy and con-
stitutional right; the interest of the plaintiff lies in
the shadow cast by a property right worn thin by pub-
lic usage.” 394 P. 2d at 926. The ingredients in peace-
ful picketing which differentiate it from pure speech do
not justify suppression of its message at the natural
and effective place of its dissemination in the name
of naked title to property.

II1

1. Constitutionality aside, the determination of the
protection accorded and the restraint imposed on peace-
ful picketing in the context of a labor dispute is within
the exclusive regulatory scope of the National Labor
Relations Act and therefore within the field preempted
by the National Labor Relations Board. Section 7 of
the Act guarantees to employees the right to engage in
““concerted activities for the purpose of . . . mutual aid
or protection. . . .”” Peaceful picketing publicizing
a lawful position is a preeminent expression of pro-
tected activity. ‘‘Throughout the history of federal
regulation of labor relations, Congress has consistently
refused to prohibit peaceful picketing except where it
is used as a means to achieve specific ends which experi-
ence has shown are undesirable.”” N.L.R.B.v. Fruit &
Vegetable Packers, 377 U.S. 58, 62. Thus, prohibition
of secondary labor pressure carries the express reser-
vation that nothing in that ban ‘‘shall be construed to
make unlawful . . . any primary strike or primary
picketing.”” NLRA, §8(b)(4)(B); Steelworkers v.
N.L.R.B., 376 U.S. 492, 498-499. Similarly, in regu-
lating organizational and recognition picketing, Con-
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gress has with certain qualifications explicitly excepted
from prohibitory reach ‘‘any picketing or other pub-
licity for the purpose of truthfully advising the public
(including consumers) that an employer does not em-
ploy members of, or have a contract with, a labor
organization. . . .”” NLRA, §8(b)(7)(C). In the
absence of the ‘‘requisite clarity’’ this Court refused
to read into the ‘‘congressional plan’’ a purpose ‘‘to
proseribe all peaceful consumer picketing at secondary
sites”’ aimed at the identified product of a disfavored
firm. N.L.R.B.v. Fruit & Vegetable Packers, 377 U.S.
58, 63. And so, unless clearly within the restraint which
the Act itself imposes, ‘‘it is implicit in the Act that
the public interest is served by freedom of labor to
use the weapon of picketing.’”” Garner v. Teamsters,
346 U.S. 485, 500. The scrupulousness of Congress
and this Court reflects ‘‘concern that a broad ban
against peaceful picketing might collide with the guar-
antees of the First Amendment.”” N.L.R.B. v. Fruit
& Vegetable Packers, 377 U.S. 58, 63.

It is therefore clear that a state court enters ‘‘the
pre-empted domain of the National Labor Relations
Board insofar as it enjoin[s] . . . peaceful picketing.

.7 Youngdahl v. Rainfair, 355 U.S. 131, 139. The
circumstance that peaceful picketing is conducted
within a shopping center does not empower a state
court to act. The propriety of labor activity on private
property has been a persistent issue in disputes before
the NLRB and its resolution ‘¢ ‘belongs to the usual
administrative routine’ of the Board.””*®* In a variety
of contexts private property has been required to yield

15 N.L.R.B. v. Hearst Publications, 322 U.S. 111, 130.
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to the statutory guaranty of protected concert.’® ‘“We
have long passed the point where the bundle of prop-
erty rights can be used arbitrarily or capriciously to
restrict a worker’s freedom of association or ex-
pression.”” '

Commitment of the question to initial determina-
tion by the NLRB is illustrated by that agency’s
court-approved rejection of a department store’s claim
that it could bar nonemployee organizers from solicit-
ing union membership on a store-owned street open
to the public. Marshall Field & Co., 98 NLRB 88,
93, enforced as modified, 200 F. 2d 375 (C.A. 7). A
large retail department store is bisected at ground
level by a street owned by the store, known as Holden
Court, used by the store employees and the public to
enter the building (98 NLRB at 93; 200 F. 2d at
377); ““It is open to the public for pedestrian use’
(98 NLRB at 93). The Court of Appeals for the

16 Tn enforcing an NLRB order directing the employer to permit
the union to conduct an independent time study within the plant,
the Court of Appeals for the Second Circuit stated that: ‘‘Nor are
we persuaded that the Board’s decision unduly invaded the Com-
pany’s property rights. In other circumstances, the courts have
not hesitated to afford union representatives access to company
premises in furtherance of the Act’s purposes. See N.L.R.B. v.
Stowe Spinning Co., 336 U.S. 226 (1946) (union granted access
to company town to hold organizational meeting); N.L.E.B. v.
Lake Superior Corp., 167 F. 2d 147 (6th Cir. 1948) (union granted
access to company-owned logging camp to solicit membership) ;
N.L.R.B. v. Cities Service Oil Co., 122 F. 2d 149 (24 Cir. 1941)
(union granted access to company ship to disecuss grievances with
unlicensed personnel).’” Fafnir Bearing Co. v. N.L.R.B., 362 F. 2d
716, 722 (C.A. 2).

1 N.L.E.B. v. United Aircraft Corp., 324 F. 2d 128, 131 (C.A. 2),
cert. denied, 376 U.S. 951. :
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Seventh Circuit enforced the NLRB’s order requiring
the store to permit nonemployee organizers to use
Holden Court for union solicitation. The Seventh
Circuit agreed that Holden Court ‘‘does partake of
the nature of a city street, even though owned by
the company’ (200 F. 2d at 380), and its decree
ordered the store to desist from ‘‘Prohibiting union
organizers from soliciting on behalf of a union in
petitioner’s private street, known as Holden Court,
where the employees involved are on non-working time”’
(200 F. 24 at 382).

Commitment of the question to initial determina-
tion by the NLRB is further illustrated by relating
the shopping center situation to the standard expressed
by this Court in N. L. R. B. v. Babcock & Wilcoz, 351
U.S. 105. An employer may refuse to permit distri-
bution of union literature by nonemployee union or-
ganizers on a company-owned parking lot ‘‘if reason-
able efforts by the union through other available chan-
nels of communication will enable it to reach the em-
ployees with its message and if the employer’s notice
or order does not discriminate against the union by
allowing other distribution.”” Id. at 112. TUnlike a
shopping center, however, ‘‘the Babcock & Wilcox
parking lot was not generally open to the publie.”
Schwartz-Torrance Investment Corp. v. Bakery Work-
ers Local No. 31, 40 Cal. Rep. 233, 394 P. 2d 921, 926.
The public character of the shopping center is crucial.
To prohibit peaceful picketing on otherwise open prop-
erty is to hold that a ‘‘theoretical invasion’’ of prop-
erty suffices of itself to suppress speech at the natural
and effective place of its communication (id. at 924).
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The Babcock & Wilcox standard supports no such
result.’®

Furthermore, banning peaceful picketing on other-
wise open property implicates precisely that diserimi-
nation which the Babcock & Wilcox standard forbids.
To permit entry into the shopping center of every
element of the public except that part of the com-
munity with a labor message directed at and adverse
to a store within the center is invidious. The eourt
below justifies this diseriminatory debarment on the
explicit ground that the invitation to enter extends
“only to those members of the public who would be
potential customers and possibly would contribute to
the financial success of the venture.”” (infra, p. 5a).
Conversely, therefore, it excludes other members of
the public who by peaceful picketing ‘‘may persuade
some of those reached to refrain from entering into
advantageous relations with the business establishment
which is the scene of the dispute’ (Thornhill v. Ala-
bama, 310 U.S. 88, 104). That differentiation makes
the exercise of free speech the point of distinetion in
determining what part of the public to exclude from

18 In a decision adopted by the NLRB in the absence of excep-
tions to it, an NLRB Trial Examiner aptly articulated the
rationale: ‘‘ Respondent’s parking lot . . . was open to and used by
the public as well as by its employees. In fact, it was intended
primarily for public use as an adjunct to the store. Having made
the parking lot available to the public, Respondent may not inter-
fere with its employees’ organizational activities by unreasonably
denying access to it by union organizers.”” Arlan’s Dept. Store of
Charleston, Case No. 9-CA-3308, sl. op. p. 10, May 25, 1965.
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property otherwise generally open. The Babcock &
Wilcox standard bars that diserimination.®

The NLRB is thus not ousted of its exclusive com-
petence to determine initially any question concerning
the statutory protection enjoyed by peaceful picketing
simply because the picketing is conducted on the pri-
vate but open property of a shopping center. It is
the NLRB’s business in the first instance to accommo-
date a claimed collision between recourse to protected
activity and the use of private property. Peaceful
picketing inside a shopping center is no exception.

2. The secondary reason by which the court below
justifies the prohibition of peaceful picketing—that
“the pickets were not and never have been employees
of Weis”” (infra, p. 6a)—likewise conflicts funda-
mentally with the federal scheme. Section 2(3) of
the National Labor Relations Act states that the term
‘“‘employee’’ ‘‘shall not be limited to the employees
of a particular employer,”” and section 2(9) of the
Act defines a ‘‘labor dispute’’ to mean any labor-
affected controversy ‘‘regardless of whether the dis-
putants stand in the proximate relation of employer
and employee.”” ‘‘The broad definition of ‘employee’

. as well as the definition of ‘labor dispute’ . . .

19 A privately-owned meeting hall in a company town was
ordered opened to a union upon the same terms extended to others
where even-handed access to the hall had been denied the union.
N.L.R.B. v. Stowe Spinning Co., 336 U.S. 226. ‘‘ ‘It is not every
interference with property rights that is within the Fifth Amend-
ment . ...” """ Id. at 232; Republic Aviation Corp. v. N.L.R.B., 324
U.S. 793, 802, n. 8 In Steelworkers v. N.L.R.B., 376 U.S. 492, in
sustaining the contested picketing as primary and protected, this
Court treated as irrelevant the fact that ‘‘the picketed gate . . . was
located on property owned by New York Central Railroad and not
upon property owned by the primary employer’’ (id. at 499).
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expressed the conviction of Congress ‘that disputes
may arise regardless of whether the disputants stand
in the proximate relation of employer and employee,
and that self-organization of employees may extend
beyond a single plant or employer.” > Phelps Dodge
Corp. v. N. L. R. B.,, 313 U.8. 177, 192. The retro-
gressive confinement of a labor dispute to an employer
and his employees adopts a standard that Congress
has repudiated.

When Congress in 1959 addressed itself with par-
ticularity to so-called stranger picketing, it acted with
diseriminate care to accommodate competing interests.
Section 8(b) (7) of the Act, added in 1959, regulates
organizational and recognition picketing. Congress
did not prohibit such picketing but determined instead
how and when it may be conducted. The picketing
in this case informed the public that the disfavored
store was ‘““Non-Union’’ and ‘‘these employees are
not receiving union wages or other union benefits”’
(supra, p. 5). This picketing is arguably either
within or outside the scope of section 8(b)(7)(C).
It might be construed as picketing to cause acceptance
or selection of the picketing union by the store em-
ployees as their representative. In that event the
picketing becomes an unfair labor practice where it
has been conducted without a representation petition
“being filed within a reasonable period of time not to
exceed thirty days from the commencement of such
picketing . . . .”” If a timely petition is filed an
expedited election is conducted to determine whether
or not the union is the employees’ majority choice
as their representative. But picketing will not be
prohibited despite the failure to file a representation
petition, and an expedited election will not be con-
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ducted even if a petition is timely filed, if the picket-
ing falls within the scope of the final proviso to (C):
Nothing in this subparagraph (C) shall be con-
strued to prohibit any picketing or other publicity
for the purpose of truthfully advising the public
. (including consumers) that an employer does not
employ members of, or have a contract with, a
labor organization, unless an effect of such picket-
ing is to induce any individual employed by an-
other person in the course of his employment,
not to pick up, deliver or transport any goods

or not to perform any services.

Furthermore, the picketing would not be within the
scope of section 8(b) (7) at all if it is construed as
a protest against substandard employment terms, un-
dermining the prevailing area standards, unrelated to
the attainment of an immediate organizational or
recognition object.*

It is thus apparent that to say that ‘‘the pickets
were not and never have been employees of Weis”’
is by itself not even relevant to determining the per-
missibility of the picketing in which they engaged.
That picketing may be altogether within the pro-
tected domain; it may be subject to limited restraint;
and it can be reached only in accordance with the
standards and pursuant to the means prescribed by
the Act. ‘‘Peaceful stranger picketing by a labor or-
ganization in the course of a labor dispute is there-
fore an activity subject to injunction only through the
procedures authorized in the Aect, and, if not so con-
demned, is protected by Congress against injunctive
prohibition arising outside the Act.”” Aetna Freight

20 Houston Building and Construction Trades Council (Claude
Ewverett Const. Co.), 136 NLRB 321.
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Lines v. Clayton, 228 F. 2d 385, 388 (C.A. 2), cert.
denied, 351 U.S. 950.

3. The court below requires that peaceful picketing
aimed at the disfavored store inside the shopping cen-
ter be conducted at the distant highway entrances to
the center (infra, p. 2a, n. 4). This divorcement
of the picketing from the immediate locale of the
store conflicts with the accommodation that Congress
has made between protected primary activity and pro-
hibited secondary pressure. The result of relegating
the picketing to entrances serving the entirety of the
shopping center is that, despite punctilious efforts
at the removed locations to confine the message to
the disfavored store, customers may be dissuaded from
buying and employees from working at other estab-
lishments inside the center because of unwitting belief
that the shopping center as a whole is the object of
protest, thereby unnecessarily drawing others into a
controversy not their own. The picketing union, on
the other hand, is not only ousted from the natural
and effective place of picketing; it is also subjected
to the risk that its conduct will be found to be second-
ary because of the entanglement of others and the
unintentional failure to confine the message as nearly
as possible to the disfavored store. The court below
thus artificially creates a secondary situation in con-
flict with the adjustment that the federal scheme
contemplates.

Congress sought to reconcile ‘‘the dual congressional
objectives of preserving the right of labor organiza-
tions to bring pressure to bear on offending employers
in primary labor disputes and of shielding unoffending
employers and others from pressures in controversies
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not their own.” N. L. R. B. v. Denver Bldg. Trades
Council, 341 U.S. 675, 692. One preeminent means
by which that end is achieved is to picket the primary
employer at his immediate premises which he solely
occupies and at which he conduects his regular busi-
ness. Local 761, 1. U. E.v. N. L. R. B., 366 U.S. 667;
Steelworkers v. N. L. R. B., 376 U.S. 492, 498-500.
The court below destroys the confinement of picket-
ing to the ‘‘geographically restricted area near’ the
primary employer’s premises ‘‘in a manner traditional
in labor disputes’’® by precluding picketing at that
place and removing it instead to the distant highway
entrances serving others as well as the primary em-
ployer. It therefore forces the creation of a common
situs and compels recourse to the standards which
prevail where the primary and neutral employers oc-
cupy the same premises and where the picketing at
the shared premises is primary only ‘‘if it meets the
following conditions’’ (Moore Dry Dock Co., 92 NLRB
547, 549; Local 761, I. U. E. v. N. L. R. B., 366 U.S.
667, 676-677) :

(a) The picketing is strictly limited to times when
the situs of dispute is located on the secondary
employer’s premises; (b) at the time of the picket-
ing the primary employer is engaged in its normal
business at the situs; (c¢) the picketing is limited
to places reasonably close to the location of the
sttus; and (d) the picketing discloses clearly that
the dispute is with the primary employer.

Comparatively nice refinements of time, place, and
circumstances determine adherence to or departure
from the standards for picketing at a common situs.

2 N.L.E.B. v. Inlernational Rice Milling Co., 341 U.S. 665, 671.
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On the one hand, picketing at the access to a shopping
center housing many establishments obviously opens
the union to the risk of a finding that ‘‘the union
did not attempt to minimize the effect of its picket-
ing, as required in a common situs case, on the opera-
tions of the neutral employers utilizing the market.”’
Local 761, 1. U. E. v. N. L. R. B., 366 U.S. 667, 678-
679; Retail Fruit & Vegetable Clerks (Crystal Palace
Market), 116 NLRB 856, enforced, 249 F. 2d 591
(C.A. 9). On the other hand, if the picketing at the
common situs is otherwise primary, it is of no moment
that neutral employers may suffer because the picket-
ing, though properly circumsecribed, may nevertheless
envelop their operations?® For, “however severe the
impact of primary activity on neutral employers, it
. . . [i8] not thereby transformed into activity with
a secondary objective.”” National Woodwork Manu-
facturers Assn. v. N. L. R. B., 386 U.S. 612, 627.

The upshot is that the court below removes the
picketing from its natural primary habitat, subjects
the union to the resultant risk that its picketing at
shared entrances will be found to be secondary because
not sufficiently circumsecribed, and needlessly embroils
neutral employers by exposing them to picketing in
a controversy not their own. The decision below is
therefore faithless to the congressional reconciliation
of protected primary picketing and prohibited second-
ary pressure.

22 Local 761, I.U.E.v. N.L.R.B., 366 U.S. 667, 673-674; N.L.R.B.
v. Service Trade Chauffeurs, 191 F. 2d 65, 68 (C.A. 2); Sales
Drivers v. N.L.E.B., 229 F. 2d 514, 517 (C.A.D.C.), cert. denied,
351 U.S. 972; N.L.R.B. v. Local Union No. 55, 218 F. 2d 226, 230
(C.A. 10) ; Seafarers International Union v. N.L.R.B., 265 F. 24
585, 590, 591 (C.A.D.C.).
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4. The elements of the controversy thus place its
determination within the sole jurisdiction of the
NLRB. ‘“When an activity is arguably subject to
§ 7 or § 8 of the Act, the States as well as the federal
courts must defer to the exclusive competence of the
National Labor Relations Board if the danger of state
interference with national policy is to be averted.”’
San Diego Bldg. Trades Council v. Garmon, 359 U.S.
236, 245. Heedless of this principle, the court below
““entered the pre-empted domain of the National Labor
Relations Board insofar as it enjoined peaceful picket-
ing by petitioner.”” Youngdahl v. Rainfair, 355 U.S.
131, 139.

v

But even if the court below is empowered to ad-
judicate the controversy, its decision conflicts with
federally protected rights and therefore cannot stand.
Peaceful picketing at the premises of a disfavored
employer informing the public that the employer is
““Non-Union”’ and ‘‘these employees are not receiving
union wages or union benefits’’ is concerted activity
for mutual aid or protection. It does not lose its
protected status because it is conducted on private
property open to the public. Prohibition of the picket-
ing on the ground that the participants in it are not
employees of the disfavored employer repudiates Cong-
ress’ premise that protected concerted activity extends
beyond an employer and his employees. And relega-
tion of the picketing to distant entrances shared by
others results in the twin evils of destroying the right
to picket at the primary employer’s premises and of
exposing neutral employers to picketing in a contro-
versy mnot their own. Accordingly, in prohibiting
peaceful picketing safeguarded by the National Labor
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Relations Act, Pennsylvania by the common law formu-
lated and enforced by its judiciary ‘‘has forbidden
the exercise of rights explicitly protected by §7 of
that Act’’; “‘a state law which denies that right can-
not stand under the Supremacy Clause of the Constitu-
tion.”” Diviston 1287, Amalgamated Association v.
Missoury, 374 U.S. 74, 83.

v

This Court has expressly refrained from passing
upon the question whether peaceful picketing at
““stores, located in suburban shopping centers,”’ can
be enjoined, as ‘‘ ‘trespassing upon . . . property’
because ‘‘the picketing occurred on land owned by
or leased to respondent though open to the public
for access to the stores.”” Meat Cutters v. Fairlawn
Meats, 353 U.S. 20, 24-25. It is time to face the
question. ‘‘The suburban movement in America has
been accompanied by a revival of the all-purpose mar-
ket, recast in the form of the shopping center, a
planned arrangement of individual retail units on a
single large tract.”’*”® ‘“By the end of 1966, there
will be between 10,000 and 11,000 shopping centers in
the United States and Canada, and these shopping cen-
ters will account for almost $79 billion in annual sales
—or approximately 37 percent of the total retail sales
in the United States and Canada. From 1964 through
1966 shopping centers enjoyed an annual increase of
more than 2 percent per year in the share of total
retail sales. If that growth rate continues through
1970, shopping centers will then account for more
than 45 percent of the total retail sales. By the end

2 Note, Shopping Centers and Labor Relations Law, 10 Stan. L.
Rev. 694 (1958).
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of 1966, more than $25 billion will have been invested
in the United States and Canada. An obscure but
perhaps interesting figure is that these shopping cen-
ters at the end of this year will provide almost 12
million parking spaces for cars.””™ The importance
of peaceful picketing at the scene of the dispute with-
in the shopping center is self-evident. The present
unsettled state of the law is a serious and vexing
impediment to the exercise of that right.*® Determina-
tion of the ground rules by this Court is essential.

CONCLUSION

For the reasons stated this petition for a writ of
certiorari should be granted.

Respectfully submitted,

LESTER ASHER
228 North LaSalle Street
Chicago, Illinois 60601

BERNARD DUNAT
912 Dupont Circle Building
Washington, D. C. 20036

Attorneys for Pelitioners
August 1967.

2t Keller, Publicity Picketing and Shopping Centers, 111, 112,
Labor Law Developments 1967, 13th Ann. Inst. Labor Law, South-
western Legal Found. (1967). The source of these statistics is
Kaylin, A Profile of the Shopping Center Industry, Chain Store
Age, May 1966.

% ¢‘Suburbs pose new organizing problems as unions expand
drives. Just entering suburban shopping centers, where the owner
controls aceesses and parking lots, can be tough for organizers of
the Retail Clerks Union and the Hotel and Restaurant Employees
Union. The clerks have won several ‘trespass cases’ in state courts,
but, says a spokesman, it’s tough ‘hedgerow fighting.’’”’ Wall
Street Journal, June 13, 1967, p. 1, eol. 5.
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APPENDIX A

MAJORITY AND DISSENTING OPINIONS OF THE SUPREME
COURT OF PENNSYLVANIA AND JUDGMENT

Majority Opinion

Filed: Mareh 21, 1967
JoxEs, J.

This appeal challenges the grant of injunctive relief
the effect of which was to restrain certain picketing con-
cededly peaceful in nature.

Logan Valley Plaza, Inc. [Logan], owns a newly-de-
veloped and large shopping center, known as the Logan
Valley Mall, located at the interseetion of two public high-
ways in Logan Township near the City of Altoona, Blair
County. At the time of the events related, at this shopping
center only two stores were occupied, one by Weiss Mar-
kets, Inc. [Weis], a concern engaged in the sale of food
and sundry household articles, and the other occupied
by Sears department store and automobile serviece sta-
tion.! The Weis property consists of the store proper,
a porch and, directly in front of the porch, a parcel
pick-up zone for the loading of purchased goods into
customers’ cars.? Directly in front of the Weis property
is a very large parking lot extending toward two public
highways from which highways there are entrances and
exits to and from the parking lot. The parking area
is owned by Logan and provided for the use of Weis,
Sears and any future occupants of store properties in
the shopping center. Separating this parking area from
the several public highways i1s a fifteen foot berm.

‘Weis—whose employees are not union members and were
not picketing—opened for business on December 8, 1965

! Sears is not a party to this litigation.

2 This area—approximately 4-5 feet in width and 30-40 feet in
length—is marked off with yellow lines and is directly in front
of the porch.
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and, eleven days thereafter, four pickets, members of
Amalgamated Food Employees Union, Local 590, AFL-
CIO, [Union], appeared.® The pickets—ranging in num-
ber from 4 to 13—walked back and forth in front of the
Weis store, occasionally on the porch of the store but
usually in the parcel pick-up zone, on the parking lot and
on the berms near the property entrances and exits. The
court below found, and it is established by the evidence,
that the picketing was peaceful in nature.

Ten days after the picketing began, Weis and Logan
instituted an equity action in the Court of Common Pleas
of Blair County and that court, ex parte, issued a prelim-
inary injunction against the Union. That injunction re-
strained the Union from: (1) picketing and trespassing
on Weis’ property, i.e., the store proper, the porch and
the parcel pick-up area; (2) picketing and trespassing
upon Logan’s property, i.e., the parking area and en-
trances and exits thereto; (3) physically interfering with
Weis’ business invitees entering or leaving the store or
parking area; (4) violence toward Weis’ business invitees;
(5) interference with Weis’ employees in the performance
of their duties.* Four days thereafter, a hearing was held

3 The pickets—employees of nearby Atlantic & Pacific stores
which are competitors of Weis—carried signs reading ‘‘Weis Mar-
ket is Non-Union, these employees are not receiving union wages
or other benefits’’ and they passed out handbills which stated—
‘““We appeal to our friends and members of organized labor NOT
TO PATRONIZE this non-union market’’ . ... ‘‘Please Patronize
Union Markets! A & P—QUAKER—ACME’’.... We still retain
the right to ask the public NOT to patronize non-union markets
and the public has the right NOT TO PATRONIZE non-union
markets.’’

* The practical effect was to restrict picketing to the berm areas
near the entrances and exits, picketing which could be carried on
without danger from traffic on the public highways. The ecourt
did attempt, apparently, to limit the number of pickets but the
record does not reveal how many pickets were allowed.
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on a motion to continue the injunction and, after hearing,
the court entered a decree continuing the preliminary in-
junetion. From that decree the instant appeal was taken.

The rationale of the decision in the court below was two-
fold: (a) that the picketing was upon private property
and, therefore, unlawful in manner because it constituted
a trespass; (b) that the aim of the picketing was to compel
Weis to require its employees to become members of
the Union and, therefore, the picketing, albeit peaceful,
was for an unlawful purpose.

Our scope of review is well settled. In Philadelphia
Minmit-Man Car Wash Corp. v. Building and Construction
Trades Council of Phila. & Vicinity, 411 Pa. 585, 588,
589, 192 A. 2d 378 (1963), we said: ‘‘The validity of the
preliminary injunction is determined by the well-established
rule repeated in Mead Johnson & Co. v. Martin Whole-
sale Distributors, Ine., 408 Pa. 12, 19, 182 A. 2d 741,
745 (1962): ‘Our uniform rule is that, on an appeal
from a decree which refuses, [or] grants . .. a prelimi-
nary injunction, we will look only to see if there were any
apparently reasonable grounds for the action of the court
below, and we will not further consider the merits of
the case or pass upon the reasons for or against such
action, unless it is plain that no such grounds existed or
that the rules of law relied on are palpably wrong or
clearly inapplicable: (citing authorities).’” ”’

The Union contends that the court below erred in rul-
ing that the picketing constituted a trespass upon private
property of Weis and Logan and urges that the parcel
pick-up area and the parking lot were not private, but
quasi-public, property.®

5We do not construe the Union’s position to be that picketing
on the porch of the Weis’ property did not constitute a trespass.
Our reading of the record indicates that the picketing that did
take place on the porch was sporadic at most and that the Union
itself discouraged such picketing.
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That the Commonwealth has not only the power but
the duty to protect and preserve the property of its
citizens from invasion by way of trespass is clear beyond
question: Thornhill v. Alabama, 310 U.S. 88, 105, 60 S.
Ct. 736 (1940); City Line Open Hearth, Inc. v. Hotel,
Motel & Club Employees’ Union, 413 Pa. 420, 431, 197
A. 2d 614 (1964); Wortex Mills, Inc. v. Textile Workers
Union of America, CI0, 369 Pa. 359, 363, 364, 85 A. 2d
851 (1952). Our immediate inquiry is whether, in the
factual matrix of the case at bar, the conduct of these
pickets constituted an invasion of the private property of
Weis and/or Logan. Do the parcel pick-up zone and the
parking areas constitute private or quasi-public property?

Our research does not disclose that we have ever de-
termined whether the property in a shopping center, ac-
cessory to its main purposes, constituted private or quasi-
public property., Resolution of that question involves the
consideration of many factors. There is no doubt that
this shopping center was not conveyed, donated or other-
wise dedicated to the public use generally; neither the
record nor common sense would justify such a finding.
Both Weis and Logan, the former in opening its store
and the latter in creating its shopping center as an area
upon which commercial enterprises would be conducted,
fully anticipated that that portion of the public interested
in patronage of Weis’ store and the other commercial en-
terpmises, opened and expected to be opened, would not
only enter the stores but would utilize fully the parking
and the parcel pick-up facilities of the center. The pro-
vision of such facilities furnishes attractive features in
the complex of the shopping center to attract potential
shoppers. The success of both Weis’ store and the Logan
shopping center depends upon the extent to which both are
able to induce and persuade the public to visit and shop
in the area. Both Weis and Logan, by their provision
of the parking and pick-up facilities impliedly invited the
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public to utilize such facilities. However, that invitation
to the public was not without restriction and limitation;
it was not an invitation to the general public to utilize
the area for whatever purpose it deemed advisable but
only to those members of the public who would be potential
customers and possibly would contribute to the finanecial
success of the venture.

The invitation to the public, extended by the operation
of the parking area and parcel pick-up area, was limited
to such of the public who might benefit Weis’ and Logan’s
enterprises, including potential customers as well as the
employees of the shopping center concerns. That the
invitation to the public was general, as the Union im-
plicitly urges, offends the common sense of the matter.

Moreover, in the case at bar, that Weis had taken special
precautions against an indiscriminate use of its property
is evident from this record. It had posted a sign on its
property which stated ‘‘No trespassing or soliciting is
allowed on Weis Market porch or parking lot by anyone
except Weis employees without the consent of the man-
agement’’. A general invitation to certain classes of per-
sons to use the premises and the exclusion of certain other
classes of persons from such use is fully consistent with
the right of a property owner to the use and enjoyment
of his property. See: Adderley v. State of Florida,

U.S. , , 87 S. Ct. 242, 247 (1966). Those
who were picketing Weis’ and Logan’s property certainly
were not within the orbit of the class of persons entitled
to the use of the property.

Great reliance is placed by the Union on Great Leopard
Market Corporation Inc. v. Amalgamated Meat Cutters and
Butcher Workmen of North America, 413 Pa. 143, 196
A. 2d 657 (1964). In Great Leopard, seven employees
of Great Leopard went on strike and the picketing was
conducted by blocking the sole driveway entrance to the
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supermarket and a foot-bridge which connected a munieci-
pal parking lot and the supermarket property. We were
of the opinion that the terms of the injunction were too
broad and modified the injunction to permit picketing in
the front and the rear of the supermarket. In Great Leo-
pard, we did not determine either the status of the super-
market property nor whether the employees were tres-
passers. Moreover, it is to be noted that the pickets were
employees of the supermarket whereas in the case at
bar the pickets were not and never had been employees of
Weis. In our view, Great Leopard is not controlling of
the instant appeal.

‘While both Weis and Logan granted to a segment of
the public certain rights in connection with the use of their
property, such cession of rights did not constitute a grant
of all their rights to all the public. To hold that these
property owners solicited the use of their property by
persons who were attempting to discourage the public
from patronizing the store facilities lacks any basis in
law or common sense. These pickets, even though engaged
in picketing of a peaceful nature, had no right or authority
whatsoever to utilize the private property of Weis and/or
Logan for such picketing purposes; such use constituted
a trespass which very properly was restrained.

The court below had reasonable grounds upon which to
grant injunctive relief in the factual situation presented
upon this record.

In view of the conclusion reached, we deem it unneces-
sary to determine whether the instant picketing was for
an unlawful purpose.

Decree affirmed. Appellants pay costs.
CoHEN, J., files a dissenting opinion in which Eacen, J.,
joins.

Musmanwo, J., dissents.
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Dissenting Opinion
Comen, J.

The majority opinion determines that because the picket-
ing occurred on private property it constituted a trespass
and, as such, was properly enjoined by the court below.
The majority have chosen to regard the rights attendant
to private ownership of property but not the burdens which
attach thereto. Thoughout the law, there is recognized the
principle that even owmers of private property must ob-
serve and conform to certain community standards in the
use and maintenance of their land, as witness the law of
nuisance, zoning and negligence of property owners. And,
most especially, as witness the law of labor relations.
In Thornhill 'v. Alabama, 310 U.S. 88 (1940), the United
States Supreme Court held that peaceful picketing is
entitled to the same constitutional protection as other forms
of free speech. In Thornhill, the pickets were employees
of the picketed employer, with whom they had a labor
dispute. Only a year later, the Supreme Court extended
the constitutional protection under Thorwhill to a situa-
tion wherein the pickets were not employees of the picketed
establishment but were members of a union which had
unsuccessfully attempted to organize the establishment’s
employees. A.F.L. v. Swing, 312 U.S. 321 (1941). Such
‘“‘stranger picketing’’ is, therefore, constitutionally pro-
tected. The instant matter cannot be resolved by an
analysis limited to the rights associated with private prop-
erty. Concomitant to these rights are certain restrictions,
one of which is that freedom of speech and freedom of
the press often require that the rights of private owner-
ship yield. In Marsh v. Alabama, 326 U.S. 501 (1946),
the Supreme Court stated, ‘“Ownership does not always
mean absolute dominion. The more an owner, for his
advantage, opens up his property for use by the public
in general, the more do his rights become circumscribed
by the statutory and constitutional rights of those who
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use it.”> 326 U.S. at 506. In Marsh, the Court held
that the constitutional guarantees of freedom of the press
and of religion precluded the enforcement of a state
criminal statute against a Jehovah’s Witness who dis-
tributed religious literature on a street of a company
owned town. The court reasoned that because the street
was open to the public in general and, though privately
owned, served a public function, private management
could not curtail precious constitutional liberties.

In the sense that both are freely accessible to the publie,
a company town and a shopping center are analogous ar-
rangements, and for purposes of considering possible con-
stitutional abridgments should be similarly analyzed. Ac-
cordingly, I deem unincisive the majority’s failure to
recognize any conflict between the rights of private owner-
ship and the constitutionally guaranteed freedoms of speech
and of the press. Just as there exists a conflict between
the right to distribute printed religious matter in a com-
pany town and a statute restricting such activity, so too
there exists a conflict between a union’s right to picket
peacefully and a shopping center’s policy not to permit
such activity within the boundaries of the center. Only
by a thorough consideration of these conflicting values
can the issue herein presented be properly resolved.

A case involving a related issue is Marshall Field &
Co. v. NLEB, 200 F.2d 375 (7th Cir. 1953), wherein the
Seventh Circuit decided that a company owned street
which divided the store and which was used only occasion-
ally by employees and customers to enter the store, par-
took of the nature of a city street to an extent sufficient
to invalidate a company rule prohibiting non-employees
from engaging in union activity in the street. As one
observer commented, shopping center grounds are possessed
of more attributes of a public way than the Marshall
Field owned street because the public would use the
shopping center public ways to a far greater extent than
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it could use the company owned street. Note, Shopping
Centers and Labor Relations Law, 10 Stanford L. Rev.
694, 701 (1958).

Perhaps the most sensible appraisal of what an appellate
court must know to decide a shopping center picketing
case was set forth in two cases: (1) Moreland Corporation
v. Retail Store Employees Union Local No. 444, AFL-CIO,
16 Wis, 2d 499, 114 N. W. 2d 876 (1962), wherein the
Supreme Court of Wisconsin in an action by the owner
of a shopping center seeking an injunction restraining
defendant union from picketing on a sidewalk in front
of a tenant’s store in the center, stated:

““The issue is whether the respondent, because it
has designed its private property for use as a shop-
ping center, has lost its right to ban otherwise lawful
picketing. If the record before us clearly established
that the property involved is a multi-store shopping
center, with sidewalks simulated so as to appear to
be public in nature, we would have no difficulty in
reaching a conclusion that the property rights of the
shopping center must yield to the rights of freedom
of speech and communication which attend peaceful
picketing. See Freeman v. Retail Clerks Union Local
No. 1207, supra, (concurring opinion). See also, Notes,
1960 Duke L.J. 310; Note 73, Harv. L. Rev. 1216,
and Note 10, Stanford L. Rev. 694. Compare, Marsh
v. Alabama (1946), 326 U.S. 501, 66 S.Ct. 276, 90
L.Ed. 265, in which the United States Supreme Court
held that the freedom of religion guaranteed by the
First and Fourteenth Amendments prevented the en-
forcement of a criminal trespass statute against a
person distributing religious pamphlets on the side-
walk of a company-owned town. See also, National
Labor Relations Board v. Babcock & Wilcox Co. (1956),
351 U.S. 105 76 S.Ct. 679, 100 L.Ed. 975, a decision
under the National Labor Management Relations Act
involving the right of labor union representatives to
circulate literature in an employer’s private parking
lot. The rationale of the United States Supreme
Court in the Babcock & Wilcox Case was used to
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help resolve a constitutional free speech issue in Nahas
v. Local 905, Retail Clerks Ass’n, supra [144 Cal.
App. 2d 808, 301 P.2d 932, rehearing denied 144 Cal.
App. 2d 820, 302 P.2d 829].

“In weighing the parties’ conflicting interests of
private property and free speech, we would want to
know the physical characteristics of the shopping cen-
ter so that our decision on this important policy
question could be applied with clarity to other dis-
putes which might arise . . . .”” 114 N.W. 2d 879-
880.

(2) Freeman v. Retail Clerks Union Local No. 1207, 363
P.2d 803 (Wash. 1961) (concurring opinion), wherein a
concurring judge observed:

“‘Under ordinary circumstances, the owner of prop-
erty can control who goes on it and for what purpose;
however, a formal dedication to public use is not
necessary to greatly limit that control. The legis-
lature has imposed limitations upon the owner’s right
to exclude persons from his premises or to refuse
service to them on account of race or creed, if the
premises are used as a place of public resort. In
other instances, entirely apart from the legislative
action, the courts have placed a limitation on the
control than an owner might exercise over his prop-
erty, as in company towns.

“In this case, it is conceded that legal title to
the property, over which the pickets carried their
signs, was in the appellants—and not in the public.
The issue presented was whether the property owners,
despite their precautions and efforts to protect their
right to control the use of the property, had lost
the right to prevent the pickets from carrying their
signs. (I take it that the pickets, sans signs, were
just like other members of the public, and entitled
to be where they were.)

* ¥ ¥
“If instead of being a shopping center, the prop-

erty in question was merely a forty-acre pasture for
contented cows, but a desirable place from which
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pickets could carry signs imparting information (rela-
tive to the nonunion status of the employees of J. C.
Penney Company) to the customers of that company,
there could be no questions that the owner would
be entitled to an injunction—not to restrain the picket-
ing, but to prevent their trespass on property where
they had no right to be.”

If the union activity involved herein did not amount to
a trespass, then there arises the question of federal pre-
emption. I shall avoid a lengthy discussion of that sub-
ject, but want to emphasize that the federal decisions stress
the high degree of freedom allowed union activity on the
property of the employer. While those cases are not
controlling authority, they do indicate that the case be-
fore us is not as open-and-shut as the majority believe.
Many of the federal cases are thoughtfully analyzed in
Annot., 100 L.Ed. 984 (1956).

There is another basis for my disagreement with the
majority. By restricting picketing to the berm areas at
the entrances and exits, the majority have lent their
sanction to an activity which has overtones of a secondary
boycott. Again, I do not intend to discuss at length the
unlawful and harmful effects which can occur to neutral
employers by such activity but recommend 10 Stanford
L. Rev. 694, 702-706, which considers the evils and pos-
sible cures of picketing at shopping center entrances.

Had the majority opinion made reference to the foregoing
inescapable conflicts, I might not enjoy the result any more
than I now do, but at least I would be satisfied that the
majority opinion recognized the problems involved.

T dissent.

Justice EAGEN joins in this dissent.
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APPENDIX B

Opinion and Order of Court of
Common Pleas of Blair County. Pennsylvania

The narrow dispute to be resolved in this proceeding
is the authority of this Court to restrict the place where
union picketing of a non-union business establishment may
be conducted.

PreaDINGS
The pleadings in this case consist of the following:

(a) Plaintiffs’ Complaint, with Bond and Affidavits,
seeking injunctive relief prohibiting picketing and alleged
trespassing on plaintiffs’ property and limiting picketing
to certain highway berms adjacent thereto; and

(b) Defendant union’s motion for dissolution or modi-
fication of the preliminary injunction heretofore granted.

Fixpinags or Facr

(1) Plaintiff Logan Valley Plaza, Inc. is the owner of
a newly-developed and sizeable commercial complex—a
shopping center—known as the Logan Valley Mall, which
is situate in Logan Township at the intersection of those
public highways known as Plank Road (U. S. Route 220)
to the east and Goods Lane to the south.

(2) Separating the Mall from these respective high-
ways are earthen berms at least 10 feet in average width,
unbroken except for several paved entrances and exits
providing ingress and egress between said highways and
the Mall.

(3) Plaintiff Weis Markets, Inc. is the lessee and sole
occupant of one of the only two businesses presently open
and operating in the Mall (the other being a nearby Sears
department store and automobile service enterprise, which
is not a party to this proceeding).
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(4) The Weis supermarket area proper consists of an
enclosed modern market building with an open but covered
porch running north and south along its front and a pick-
up zone along the porch for the loading of meats and
groceries into customer automobiles.

(5) Between this supermarket area and the highway
berms aforesaid are extensive parking lots to the east
and south of Weis; these macadam lots separate the
supermarket from the berms by hundreds of feet, are
constructed on the Mall premises and have parking spaces
and driveways distinctively lined off on the ground. These
areas constitute connecting lots or a common parking lot
for Weis and Sears customers, and eventually for other
shops and stores in the Mall as they open, and consequently
these lessees may be said to have reciprocal rights or
easements therein for the use of their business invitees
and employees.

(6) On December 8, 1965 plaintiff Weis Markets, Inc.
opened for business, employing a wholly non-union staff of
employees.

(7) Commencing on December 17, 1965 defendant union
through its representatives, none of whom are employees
of either plaintiff, engaged with continuity in the following
acts of picketing on the Mall premises, inter alia:

(a) small groups of men and women wearing placards
reading ‘‘Weis Mkt is Non-Union these employees are not
receiving union wages or other union benefits’’ walked
back and forth in front of the Weis supermarket, more
particularly in the pick-up zone adjacent to the covered
porch;

(b) ocecasional picketing as above described has taken
place on the covered porch itself;

(c) handbills have been distributed to members of the
public (actual or prospective Weis customers) by said
pickets containing more detailed information of the same
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nature as that on the placards, but also including the
following urgings: ‘“We appeal to our friends and mem-
bers of organized labor NOT TO PATRONIZE this non-
union market’’ . . . ‘‘Please Patronize Union Markets!
A & P—QUAKER—ACME” . . . “We still retain the
right to ask the public NOT to patronize non-union mar-
kets and the public has the right NOT TO PATRONIZE
non-union markets.’’

(8) While such picketing has been persisted in and may
have infrequently caused temporary congestion near the
supermarket entrances or sporadic stoppage of the flow
of vehicles in the pick up zone, and while the pickets re-
fused a request by the Assistant General Superintendent for
Weis Markets to move off the Mall proper, the picketing has
been peaceful and unaccompanied by either oral threats or
actual violence.

(9) Neither plaintiff Logan Valley Plaza, Inc. nor Sears
are parties to a labor dispute nor involved in any labor
trouble.

(10) On December 27, 1965 we approved plaintiffs’ Bond
and issued a preliminary injunction restraining defendants
from picketing on the supermarket porch, in the pick-up
zone, on the Mall parking lot areas or the entrances thereto
and the exits therefrom.

(11) On January 4, 1966 hearing was held and testimony
taken before this Court on plaintiffs’ motion to continue
the injunction.

Issur

Should the preliminary injunction be dissolved on the
basis that we have no authority to preclude picketing on
quasi-public property?

Discussiox

‘We need involve ourselves in no detailed discussion
of our jurisdiction and power to regulate the location of
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picketing of the type here engaged in so as to prevent
trespassing on private property; defendant union concedes
such authority, which is supported by the case law of this
Commonwealth. See Weis Markets Inc. v. Local 195,
AFL-CIO, 34 D. & C. 2d 700 (1964); Bloomsburg Mills,
Inc. v. Textile Workers Union, Local 667, 78 D. & C. 549,
41 Luz. L. Reg. 53 (1950). A number of unreported cases
decided within the past several years—all Weis Markets,
Inc. v. Amalgated Meat Cutters and Butcher Workmen of
North America, Local No. 195, AFL-CIO et al.—in Berks,
Dauphin, Lancaster, Lebanon, Montgomery and York
Counties have been brought to our attention and demon-
strate how firmly settled this principle is in preservation
of the sanctity of privately-owned property.

The defendant union argues, however, that the rule finds
no application in the instant matter because a shopping
center constitutes quasi-public property and, therefore,
picketing on the Mall premises is not a trespass, but
merely a lawful exercise of the constitutional right of
free speech. The cases cited as controlling authority for
this distinction are Great Leopard Market Corporation,
Inc. v. Amalgamated Meat Cutters and Butcher Workmen
of North America, Local 196, 196 A. 2d 657, 413 Pa. 143
(1964) ; Weis Markets, Inc. v. Amalgamated Meat Cutters
and Butcher Workmen of North America, Local No. 195,
AFL-CIO et al., Equity Docket No. 13, C.C.P. Lancaster
Co. (1964) ; and Weis Markets Inc. v. Local 195, AFL-CIO,
supra.

‘While the Great Leopard Case did deal with the picket-
ing of a store fronting on a parking lot both of which were
situate in a shopping center, our Supreme Court holding
that peaceful picketing was permissible in front and to the
rear of the store, it seems significant that the pickets were
all striking employees of the plaintiff store itself; a dis-
tinguishing feature in the case before us is that all of the
pickets are strangers, non-employees of the plaintiff store,
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none of whose workers are out on strike. There the Food-
arama market was involved in labor trouble ; here the Weis
supermarket is not engaged in labor trouble. Logic and
reason would therefore dictate that the interests of the
pickets in the Great Leopard Case were so directly and
vitally related to the store itself that they cannot properly
be labeled trespassers. Secondly, nothing in the Great
Leopard Case clearly shows that an equally suitable area
outside of the shopping center but in the immediate vi-
cinity thereof existed which could be effectively utilized
as a situs for picketing; in the present case, however,
plaintiffs have affirmatively shown that access to the sub-
ject property may be had only from the two highways
hereinbefore described and that both have berms of suf-
ficient width appropriate to accommodate pickets.

As for the proceeding to Equity Docket No. 13, C.C.P.
Lancaster Co., its total inapplicability to the defense con-
tention is obvious when we compare both the relative
locations there prevailing and the relief therein requested
with the building area and the prayer of the complaint
before us here. There the Weis supermarket in the Manor
Shopping Center fronted on a conerete sidewalk running
along the western edge of a public highway known as
Litiz Pike. It is clear that this public sidewalk is the
‘‘walk area’’ referred to by the court decree limiting the
total number of pickets at any one time to a maximum of
5, as follows:

¢“(e) Three (3) of the aforesaid pickets may picket
on the curb line of the walk area immediately in front
of the Weis Market Building and may not be less than
ten (10) feet apart.

(f) The remaining two (2) pickets may be placed
by the defendants as they choose in the vicinity of the
Weis Market building, but may not be on the walk
area and shall be the same distance of ten (10) feet
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apart from each other as well as the other three (3)
aforesaid pickets.”’

Whether the Weis parking lot in that case was situate to
the side of the supermarket or whether it intervened be-
tween the front of the supermarket and the concrete public
sidewalk does not appear from the complaint, but this is
immaterial. It is obvious that the ‘‘walk area’’ was neither
a part of the Weis supermarket proper nor on the shopping
center premises whatsoever, but rather occupied a loca-
tion essentially the same as the highway berms in the
present case; that is to say, the ‘‘walk area’’ was a bound-
ary of and immediately outside the shopping center, sepa-
rating it from the highway called Lititz Pike. We do not
interpret that' part of the decree allowing 2 pickets to be
placed ‘‘in the vicinity of the Weis Market building’’ as
permitting limited picketing either on the supermarket
porch or in the adjoining parking lot; our belief is that
it means they shall picket off the premises anywhere be-
yond the public sidewalk. Even should defendant union’s
unsupported inference have merit, that either or both para-
graphs (e) and/or (f) of the decree above-cited sanction
picketing on the shopping center premises, the answer
is that such paragraphs are verbatim wording of para-
graphs (j) and (k), respectively, of the relief requested in
the complaint; in this event the inescapable observation
would be that plaintiff there was not trying to exclude
picketing from the shopping center, and if such an issue
was not involved, the case is inapposite to the situation now
ours for disposition.

Defendant relies upon the dictum at p. 703 of Weis
Markets Ine. v. Local 195, AFL-CIO, supra, wherein the
opinion comments that other jurisdictions as well as Penn-
sylvania (in the Great Leopard Case) have determined that
unions may enter upon shopping center premises for pur-
poses of picketing business establishments located therein
because of the quasi-public nature of such premises. We



18a

have already distinguished the Great Leopard Case from
the particular facts in the instant case and, absent control-
ing appellate direction in our own Courts, we need not
bow to the authority of decisions from sister-states when
the wisdom of their rulings is debatable. We would point
out to defendant the words following thereafter at pp.
703-04:

‘‘Defendants argue that plaintiff has invited the
public generally to enter upon its property . ... The
fault in this argument is that plaintiff has invited
the public to enter upon its property, park their auto-
mobiles and shop in the store. There is no direct or
implied wmvitation to anyone to enter upon the prop-
erty for the purpose of driving prospective customers
away. * * *

* * * If defendants were to be permitted on plain-
tiff’'s property for peaceful picketing purposes, it
would be no different than to claim that a civil rights
group had the right to hold a demonstration or a
rally on plaintiff’s property, or a political rally or a
religious service, or a dance, or an athletic contest, or
any other public gathering. In our judgment its
rights of private property were not relinquished or
destroyed when plaintiff constructed its store and
paved the remainder of its land for a parking area.
Simply stated, it is our opinion that no one has a
right to go on plaintiff’s property except those who
it invites, specifically or by implication, and defendants
were not only not invited but were requested to leave.”’
(Emphasis added.)

‘While we are in complete accord with the above-cited ob-
servation of Judge Johnstone relative to private property,
we fail to see why it should not have equal force relative
to shopping centers. Such a commercial premises may
properly be classified as quasi-public only for the use of
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lessees, employees and business invitees, and those not
falling within either group are not upon the premises for
the purposes for which the enterprise was constructed and
intended. Pickets should be precluded from arguing sue-
cessfully the quasi-public nature of the Mall unless they can
demonstrate their inclusion within those classes of the
public expressly or impliedly invited to use the shopping
center property. To us the very employment of the term
‘‘quasi-public’’ by the defendant manifests its full realiza-
tion that the invitation is limited or qualified, and not ex-
tended to the whole general public as such regardless of
purpose. Would the defense seriously contend that one
has the right to park his vehicle on the Mall parking lot
in order to shop at a store located off of the Mall premises?
To argue that such action does not constitute a trespass
would be ridiculous. The pickets in this case are certainly
in no better position, to say the least.

It is unnecessary for us to base our decision solely on
the ground of trespass to realty, however. Regardless
of this question, we entertain no doubt that we do not have
the right totally to prohibit the picketing of the Weis su-
permarket, but we are invested with authority to balance
the equitable considerations and to impose reasonable con-
trols, which is all that plaintiffs seek by their complaint.
Cf. Flashner v. Amalgamated Meat Cutters & Butcher
Workmen of North America, Local 195, Ete., 37 D. & C.
337 (1939). The nature of the handbills which have been
distributed borders on conduct evidencing a ‘‘course of
conduct intended or calculated to coerce an employer to
compel or require his employees to . . . become members
of or otherwise join [defendant] labor organization’’, in
which case the picketing, although peaceful, is for an un-
lawful purpose. See the Labor Anti-Injunction Act of
1937, June 2, P. L. 1198, Sec 4(b) (as amended), 43 P.S.
Sec. 206d(b); Anchorage, Inc. v. Waiters & Waitresses
Union, Local 301 et al.,, 119 A. 2d 199, 383 Pa. 547 (1956);
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Flashner v. Amalgamated Meat Cutters & Butcher Work-
men of North America, Local 195, Etec., supra; Twin Grill
Company, Inc., et al. v. Local Joint Executive Board et al.,
60 D. & C. 379 (1947). Even peaceful picketing, as here,
may be unlawful because of the objective or end result
which is sought.

The purpose of picketing is to exert stronger influences
than those which may be accomplished by the employment
of other modes of communication. When peaceful picket-
ing is accompanied by the distribution of handbills of a
strictly informative and factual nature, it is a proper ex-
ercise of the constitutional right of freedom of speech; it
is quite another matter, however, when such handbills go
beyond this stage and approach intimidation of that vul-
nerable segment of the public who may desist from patron-
izing plaintiff’s establishment, not out of sympathy or
agreement with defendant union’s cause, but out of ap-
prehension for individual wellbeing. Defendant may say
that the handbills here involved merely appeal to and re-
quest shoppers to make their purchases elsewhere, but from
the repeated emphasis ‘‘NOT TO PATRONIZE’’ it might
well appear to the scanning recipient of one of these
handbills that his or her right to choose is limited and
that the notice is meant to serve as an implicit mandate or
warning.

Not being specifically requested directly to restrict de-
fendant union in the use of handbills we will refrain from so
doing. We will, however, discourage whatever possibility of
personal confrontation may otherwise exist by making per-
manent the injunction as previously decreed. By limiting
the pickets to the highway berms we are not diminishing
their ability to communicate with and inform the publie,
since there are no other means of vehicular adit to or exit
from the Mall premises; we are thereby actually increas-
ing their audience, for the placards or banners will be
plainly legible to passing motorists on both highways. In
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addition, the berms are of sufficient width to serve as ap-
propriate walkways without exposing the pickets to traffic
perils—it would seem to us that greater danger to their
physical welfare had existed in the Weis pick-up zone
where they were in direct line of vehicular traffic, moving
however slowly. They will be still in the vicinity and
clearly within view of the Weis supermarket.

We rest our authority on the holding in Wortex Mills,
Ine. v. Textile Workers Union of Ameriea, C.I.0. et al., 85
A. 2d 851, 857, 369 Pa. 359, 369 (1952), wherein our Su-
preme Court summarized the case law on this point as
follows:

“A STATE COURT MAY ENJOIN UNLAWFTUL
PICKETING OR PICKETING WHICH IS CON-
DUCTED IN AN UNLAWFUL MANNER OR FOR
AN UNLAWFUL PURPOSE. PICKETING, IF
PEACEFUL, ORDERLY AND FOR A LEGITI-
MATE OR LAWFUL PURPOSE, IS LEGAL AND
WITHIN THE PROTECTION OF THE CONSTI-
TUTION. HOWEVER A STATE IS NOT RE-
QUIRED TO TOLERATE IN ALL PLACES AND
IN ALL CIRCUMSTANCES EVEN PEACEFUL
PICKETING BY AN INDIVIDUAL; IT IS WELL
BESTABLISHED THAT THE METHOD OR CON-
DUCT OR PURPOSE OR OBJECTIVE OF THE
PICKETING MAY MAKE EVEN PEACEFUL
PICKETING ILLEGAL.”” (italiecs the Court’s)

CONICLUSIONS OF LAW

(1) The picketing in this case is being conducted in an
unlawful manner and for an unlawful purpose, that is, it
constitutes a trespass on the Mall premises and is designed,
at least in part, to pressure Weis Markets, Inc. to compel
its employees to join a union.

(2) Under these circumstances we are not precluded
from exercising reasonable controls over such picketing,
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the Pennsylvania Anti-Labor, Injunction Act of 1937 (as
amended) being inapplicable.

Accordingly we enter the following

ORDER

And Now, this 14th day of February, A.D., 1966, after
hearing on the preliminary injunction heretofore issued
in the above-captioned matter, at which hearing the de-
fendant union was represented by counsel, and upon con-
sideration of the testimony and exhibits adduced at said
hearing, it is Ordered, Adjudged and Decreed that: (a) the
defense motion to dissolve or modify said preliminary in-
junction be and the same is hereby denied and dismissed;
and

(b) said preliminary injunction is hereby continued until
further adjudication of this case or until further order of
this Court, the security heretofore entered by the plain-
tiffs also to be continued.

By the Court,
John M. Klepser,
P. J.
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APPENDIX C

Relevant Provisions of the National Labor Relations Act, as
Amended (61 Stat, 316, 29 U.S.C. § 141. Ei Seq.)

Sec. 2. When used in this Aet—

#* #* #*

“(3) The term ‘employee’ shall include any employee,
and shall not be limited to the employees of a particular
employer, unless the Act explicitly states otherwise, and
shall include any individual whose work has ceased as a
consequence of, or in connection with, any current labor
dispute or because of any unfair labor practice, and who
has not obtained any other regular and substantially
equivalent employment. . . .

[ ] #* [ ]

(9) The term ‘labor dispute’ includes any controversy
concerning terms, tenure or conditions of employment, or
concerning the association or representation of persons in
negotiating, fixed, maintaining, changing, or seeking to
arrange terms or conditions of employment, regardless of
whether the disputants stand in the proximate relation of
employer and employee.

* * #*

RicETs 0F EMPLOYEES

Sec. 7. Employees shall have the right to self-organiza-
tion, to form, join or assist labor organizations, to bargain
collectively through representatives of their own choosing,
and to engage in other concerted activities for the purpose
of collective bargaining or other mutual aid or protection,
and shall also have the right to refrain from any or all
of such activities except to the extent that such right may
be affected by an agreement requiring membership in a
labor organization as a condition of employment as au-
thorized in section 8 (a) (3).
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Unramr Lasor Practices

* * *

(b) It shall be an unfair labor practice for a labor or-
ganization or its agents—

* * *

(4)(1) to engage in, or to induce or encourage any in-
dividual employed by any person engaged in commerce
or in an industry affecting commerce to engage in, a strike
or a refusal in the course of his employment to use, manu-
facture, process, transport, or otherwise handle or work
on any goods, articles, materials or commodities or to per-
form any services; or (ii) to threaten, coerce, or re-
strain any person engaged in commerce or in an industry
affecting commerce, where in either case an object thereof
is:

* * *

(B) forcing or requiring any person to cease using, sell-
ing, handling, transporting, or otherwise dealing in the
products of any other producer, processor, or manufac-
turer, or to cease doing business with any other person, or
forcing or requiring any other employer to recognize or
bargain with a labor organization as the representative
of his employees unless such labor organization has been
certified as the representative of such employees under the
provisions of section 9: Provided, That nothing contained
in this clause (B) shall be construed to make unlawful,
where not otherwise unlawful, any primary strike or pri-
mary picketing;

* * *

Provided, That nothing contained in this subsection (b)
shall be construed to make unlawful a refusal by any person
to enter upon the premises of any employer (other than his
own employer), if the employees of such employer are en-
gaged in a strike ratified or approved by a representative
of such employees whom isuch employer is required to
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recognize under this Act: Provided further, That for the
purposes of this paragraph (4) only, nothing contained
in such paragraph shall be construed to prohibit publicity,
other than picketing, for the purpose of truthfully advising
the public, including consumers and members of a labor
organization, that a product or products are produced by
an employer with whom the labor organization has a pri-
mary dispute and are distributed by another employer,
as long as such publicity does not have an effect of in-
ducing any individual employed by any person other than
the primary employer in the course of his employment to
refuse to pick up, deliver, or transport any goods, or not
to perform any services, at the establishment of the em-
ployer engaged in such distribution.

* * *

(7) to picket or cause to be picketed, or threaten to
picket or cause to be picketed, any employer where an
object thereof is forcing or requiring an employer to
recognize or bargain with a labor organization as the rep-
resentative of his employees, or forcing or requiring. the
employees of an employer to accept or select such labor
organization as their collective bargaining representative,
unless such labor organization is currently certified as the
representative of such employees:

¢“(A) where the employer has lawfully recognized in
accordance with this Act any other labor organization and
a question concerning representation may not appro-
priately be raised under section 9(c) of this Act,

¢“(B) where within the preceding twelve months a valid
election under section 9(c) of this Act has been conducted,
or

¢¢(C) where such picketing has been conducted without a
petition under section 9(c) being filed within a reasonable
period of time not to exceed thirty days from the com-
mencement of such picketing: Provided, That when such a
petition has been filed the Board shall forthwith, without
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regard to the provisions of section 9(c)(1) or the absence
of a showing of a substantial interest on the part of the
labor organization, direct an election in such unit as the
Board finds to be appropriate and shall certify the results
thereof: Provided further, That nothing in this subpara-
graph (C) shall be construed to prohibit any picketing or
other publicity for the purpose of truthfully advising the
public (including consumers) that an employer does not
employ members of, or have a contract with, a labor or-
ganization, unless an effect of such picketing is to induce
any individual employed by any other person in the course
of his employment, not to pick up, deliver or transport
any goods or not to perform any services.

“Nothing in this paragraph (7) shall be construed to
permit any act which would otherwise be an unfair labor
practice under this section (8)(b).



