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APPELLANTS' APPENDIX 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF 

PENNSYLVANIA 

No. 42419 Civil Actio11 

la 

Juanita ~mith, individually, and by her, her minor 
children, John Smith, Tabitha Miller, Sophia Payn
ter, William Paynter, Voncell Paynter, on behalf of 

themselves and all others similarly situated, 
Plaintiffs 

v. 

Roger A. Reynolds, Mayer I. Blum, Herbert R. Cain, 
Jr., Katherine M. Kallick, Rosalie Klein, Alfred J. 
Laupheimer, Edward 0 'Malley, Jr., Norman Silver
man, Julia L. Rubel, constituting the Philadelphia 
County Board of Assistance, William P. Sailer, its 
Executive Director, Max D. Rosenn, Secretary of the 
Department of Public Welfare of the Commonwealth 
of Pennsylvania, William C. Sennett, Attorney Gen-

eral of the Commonwealth of Pennsylvania, 
Defendants 

I. 

RELEVANT DOCKET ENTRIES 
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2a Docket Entries 

1967 
3-31, Petition to proceed in forma paupens and 

Order granting same filed. 
3-31, M·otion to convene a three judge court and com-

plaint filed. 

4-21, Answer filed. 

5-5, Transcript of hearing 5-3-67 filed. 

5-10, Defendants' memorandum of law filed. 

5-29, Motion of plaintiff re Class action-Order to be 
entered. 

5-31, Motion and Order that this action be maintained 
as a class action filed. 

6-1, Findings of fact, discussion and conclusions of 
law. 

6-1, Decree that defendants are preliminarily en
j.oined from enforcing Sections 9 (a) and 9 (d) 
of the Act of June 24, 1937, P.L. 2051 as amended 
and from withholding relief benefits from plain
tiffs. 

7-7, Transcript of hearing of May 29, 1967 filed. 

11-9, Motion of Jose Foster, individually, and by her, 
her minor children, Jeanette Foster, Annie Bea 
Foster, William F·oster and Frances Foster, to 
·intervene as plaintiffs. 

11-14, Order granting leave to intervene. 

12-18, Opinion and Decree that defendants are per
manently enjoined from enforcing the Public Wel
fare Code residence requirement. 

1968 
1-2, Notice of appeal of defendants to The Supreme 

Court of the United States. 
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(: rnnplairl,t 

[n the United States District Court for the 
Eastern District of Pennsylvania 

(Title Omitted in Printing) 

II. 

3a 

1. The jurisdiction of this Court is invoked under 
Title 28, U.S.C. Sec. 1343, 42 U.S.C. Sec. 1983, 28 
U.S.C. Sees. 2281, 2284, and 28 U.S.C. Sees. 2201, 2202, 
this being an action for declaratory judgment and 
preliminary and permanent injunction to redress the 
deprivation under color of state law of rights, priv
ileges and immunities secured to plaintiffs by the 
United States Constitution. 

2. The plaintiffs are: 

(a) Juanita Smith, an expectant mother, and her 
minor children, John, Tabitha, Sophia, William and 
Voncell, citizens of the United States and residents of 
the Commonwealth of Pennsylvania with their place 
of residence at 2859 Amber Street, Philadelphia, Penn
sylvania; 

(b) All other persons, citizens of the United States 
and residents of the Commonwealth of Pennsylvania, 
who would be entitled to public assistance except that 
they have not resided in Pennsylvania during the im
mediately preceding one year. 
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:3. J uauita t--;Initl1, John ~rnith, Tabitha Miller, :::-;o
phia Paynter, Willian1 Paynter and Voncell Paynter 
fairly and adequately represent the class of Penn
sylvania residents described in Paragraph 2 (b) above, 
on whose behalf they sue, and the persons constitut
ing said class arc so numerous as to make it im
practical to bring them all before this Court. 

4. rrrw defendantH are: 

(a) Hoger A. Heynolds, Mayer l. Blum, H.erbert R. 
Cain, Jr., .Katherine M. l{allick, Rosalie l{lein, Alfred 
,J. Laupheimer, Edward 0 'Malley, Jr., Norman Sil
verman and Julia A. Rubel, who comprise the Phila
delphia County Board of Assistance, and are duly 
appointed and qualified members of the said Board 
and citizens of the Commonwealth of Pennsylvania; 

(b) vVilliam P. Sailer, Executive Director of said 
Board and a citizen of the Commonwealth of Penn
sylvania; 

(c) Max D. Rosenn, Secretary of Public Welfare 
of the Commonwealth of Pennsylvania ancl a citizen 
thereof; 

(d) Willjam C. Sennett, Attorney General of the 
Con1monwealth of Pennsylvania and a citizen thereof. 

The foregoing public officers are charged, under 
the Public Assistance Law of the Commonwealth of 
Pennsylvania, with the enforcement, operation and 
execution of the provisions thereof. The County 
Board of Assistance and its Executive Director are 
particularly charged with the administration of pub
lic assistance and ~etermination of the eligibility of 
a~lpHcants and the continued eligibility of persons re-
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() omplai,nt 5a 

ce1v1ng assistance in accordance with said law. The 
Public Assistance Law of the Con1m01nvealth of Penn
sylvania was enacted on June 24, 1937, P. L. 2051, 
Sec. 1 et seq., 62 Purc1. Stat. Sec. 2501 et seq. The 
relevant provisions of the said Act, as amended, are 
attached hereto as Exhibit A. 

5. The Act of June 24, 1937, P. L. 2501, Sees. 9 (a) 
(2) and 9 (d), as amended, 62 Purd. Stat. Sec. 2508.1 
(6) provides that assistance shall be granted only to 
or in behalf of a resident of Pennsylvania who has 
resided therein for at least one yPar i1nmediately pre
ceding the date of application. 

6. Plaintiffs have resided at 2859 Amber Street, 
Philadelphia, Pennsylvania since the second week of 
December, 1966, when they came to Pennsylvania 
from Lincoln, Delaware, and intend to reside perma
nently in the Commonwealth of Pennsylvania. 

7. Plaintiff Juanita Smith's paternal and maternal 
grandparents were born and raised, worked and owned 
houses in Philadelphia. Plaintiff's father and mother 
were born and raised and presently reside in Phila
delphia. 

8. Plaintiff was born March 8, 1943 in the Army 
Hospital at Petersburg, Virginia, where her father 
was stationed, and at one month she returned with 
her mother to Philadelphia. 

9. Plaintiff resided continuously in Philadelphia but 
for several months until 1959 and attended public 
schools here. 

10. Fron1 1959 to Decen1ber last, plaintiff lived and 
worked in Delaware. 
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6a Complaint 

11. Plaintiff returned with her children to Phila
delphia in December, 1966 to rejoin her family, seek
ing better education and health care and job oppor
tunities for her children and herself and attempting 
to escape the vestiges of segregation. 

12. Plaintiff's rent through February, 1967 and her 
expenses were borne by her father but in January, 
1967 he was laid off from his job and has since been 
unemployed. 

13. Plaintiff's mother is similarly unemployed and 
is sickly. 

14. On February 20, 1967, plaintiffs made applica
tion for public assistance and that day received a 
grant ·of $115.00. 

15. A second grant in the same amount was re
ceived two weeks later on March 10, 1967. 

16. On March 13, 1967, plaintiff Juanita Smith was 
informed by the County Board of Assistance that as
sistance to her and her children would be terminated. 
A copy of the formal notice of termination is attached 
hereto as Exhibit B. 

17. Assistance to plaintiffs was terminated solely 
because they did not satisfy the statutory requirement 
of one year's residence immediately preceding their 
application. 

18. Plaintiff Juanita Smith, without any source of 
income, faces a $63.00 gas bill for heating her house, 
rent due April 1, 1967, and the continuing necessity 
of caring for her children and maintaining herself. 
Plaintiffs are in immediate and irrevocable need of 
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Complaint 7a 

public assistance and but for the residence require
ment are fully entitled to receive it. Plaintiffs are 
suffering and will suffer immediate and irreparable 
injury from termination of public assistance. 

19. The Act of June 24, 1937, P. L. 2501, Sees. 9 
(a) (2) and 9 (d), as amended, 62 Purd. Stat. Sec. 
2508.1 (6) requiring as a condition of public assist
ance that plaintiffs reside in Pennsylvania for one 
year immediately preceding application is contrary 
to the United States Constitution in that, 

(a) the purpose of said Act is to exclude indigent 
citizens from the Commonwealth which purpose is 
impermissible and repugnant under the privileges and 
immunities clause of the Fourteenth Amendment, the 
equal protection and due process clauses thereof and 
under the commerce clause, Article I, Section 8 of the 
Constitution; 

(b) said Act burdens, penalizes and obstructs the 
exercise by citizens of the United States of the right 
freely to move from state to state, a right of national 
citizenship secured by the privileges and immunities 
clause of the Fourteenth Amendment; 

(c) said Act burdens, penalizes and obstructs the 
free movement of persons from state to state, con
trary to the commerce clause, Article I, Section 8 of 
the Constitution; 

(d) said Act arbitrarily and unreasonably discrim
inates between citizens of the United States, non
residents of the Commonwealth, hindering the move
ment into the Commonwealth only of those citizens 
who are poor, an invidious discrimination in viola-
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tion of the equal protection clause of the Fourteenth 
Amenl"lment; 

(e) said Act unreasonably denies citizens of other 
states privileges and immunities accorded citizens of 
the Commonwealth, contrary to Art. IV, Section 2 of 
the Constitution; 

(f) said Act arbitrarily and unreasonably discrim
inates between residents of the Commonwealth, citi
zens thereof, denying assistance to those not continu
ously resident in the Commonwealth during the im
mediately preceding one year while granting assist
ance to all others, an invidious discrimination in vio
lation of the equal protection clause of the Fourteenth 
Amendment; 

(g) ·public assistance, established to provide for all 
of the needy and distressed in the Commonwealth, 
is arbitrarily and unreas·onably withheld by said Act 
from Pennsylvania residents not continuously resi
dent in the Commonwealth during the immediately 
preceding one year, depriving plaintiffs of due process 
guaranteed by the Fourteenth Amendment. 

Wherefore, plaintiffs respectfully pray that: 

1. The Court convene a three-judge District Court 
as required by Title 28, U.S.C. Sees. 2281 and 2284. 

2. The Court declare the Act of June 24, 1937, P. L. 
2501, Sees. 9 (a) ( 2) and 9 (d), as amended, 62 Pur d. 
Stat. Sec. 2508.1 (6) and any enforcement thereof 
unconstitutional. 

. 3. The Court preliminarily enjoin and, after full 
hearing, permanently enjoin defendants from .en-
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forcing the Act of June 24, 1937, P. L. 2501, Sees. 
9 (a) (2) and 9 (d), as amended, 62 Purd. Stat. Sec. 
2508.1 (6). 

4. The Court grant such further relief as shall be 
necessary and proper. 

Respectfully submitted, 

Ry ( s) Thomas K. Gilhool 
Consumer's Advocate 

Community Legal Services, Inc. 
:-n3 South Juniper Street 

Philadelphia, Penna. 
Attorney for Plaintiffs 

(Jurat omitted in printing) 
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10a Motion 

In the United States District Court for 
the Eastern District of Pennsylvania 

(Title Omitted in Printing) 

III. 

MOTION 

Pursuant to Title 28, U.S.C. Sec. 2284 ( 3) and Rule 
65 (b), Fed. R. Civil P. and based upon the verified 
complaint herein, attached affidavits and certification 
of counsel, plaintiffs move the court for a temporary 
restraining order restraining defendants from failure 
to continue public assistance to plaintiffs. 

The grounds in support of this motion are as fol
lows: 

1. Defendants, members of the County Board of 
Assistance and its Executive Director, having made 
public assistance payments to plaintiffs Juanita Smith 
and her five minor children on February 20, 1967 and 
March 10, 1967 each in the amount of $115.00, now 
propose to cease such payments. 

2. Such termination is solely because plaintiffs had 
not resided in Pennsylvania for the one year immedi
ately preceding their application and is under contest 
in the above ti tied action. 

3. Unless restrained defendants will not continue 
public assistance to plaintiffs and plaintiffs, Juanita 
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Motion lla 

Smith and her five minor children, left destitute and 
without income to support and maintain themselves, 
will suffer immediate and irreparable injury. 

4. If this temporary restraining order be granted 
the injury, if any, to defendants herein, if final judg
ment be in their favor, will be inconsiderable. 

Respectfully submitted, 

( s) Thomas K. Gilhool 
Consumer's Advocate 

Community Legal Services, Inc. 
313 South Juniper Street 

Philadelphia, Penna. 
Attorney for Plaintiffs 

AFFIDAVIT 

Com.monwe.alth of Pennsylvania 
Coun.ty of Philadelphia, ss: 

Juanita Smith, being first duly sworn, on oath, de
poses and says: 

1. That she is plaintiff in the present action and 
the mother of five children, by her, plaintiffs in the 
.present action. 

2. That since receipt of the $115.00 public assist
ance payment on March 10, 1967, she and her family 
have had no income, but for certain small amounts 
in temporary charity from the Traveler's Aid Society 
of Philadelphia. 
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12a LVI otion, 

3. That such arnounts include $2.00 for carfare on 
March 27, 1967, a small food order and the promise 
of money to meet hc>r rent due April 1, 1967. 

4. That she is entirely without money or any source 
of money to pay a back gas bill of $63.00 due March 
24, 1967; in default her heat will be turned off. 

5. That she is without money or any source of money 
adequately to maintain her children and herself in 
health and at a minimal standard of subsistence~ 

6. That she has been refused medical care by 
Episcopal Hospital for her pregnancy and her chil
dren because she is not receiving public assistance. 

7. That she and her children are suffering and will 
suffer immediate and irreparable injury from the 
failure of the County Board of Assistance to continue 
public assistance. 

(s) Juanita Smith 

Sworn to and subscribed before me this 31st day 
of March, 1967. 

( s) Rosetta S. Frank 
Notary Publir: 

AFFIDAVIT 

Oornmonwealth of Pennsylvania 
County of Philadelphia, ss: 

Catherine M. Kerner, being duly sworll according 
to law, on oath, deposes and says: 
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1. rrhat she i~ J£xecutive Director of the Travelers 
Aid Society of Philadelphia and that as such she is 
personally acquainted with the actions of the Society 
with regard to Juanita Smith and her five children. 

2. That the Society cannot and will not pay Juan
ita Smith's back bills, including by way of example, 
the $63.00 gas bill for heating her house. 

3. That the Society will meet the rent due of Juan
ita Smith on April 1, 1967 and will meet certain ex
penses as they arise including some provision for 
food. 

4. That the Society's aid is both ternporary and in
sufficient to maintain the family. 

5. That the S.ociety's aid is offered gratuitously as 
a charity to continue only pending the Society's de
termination as to whether it is best for the family to 
remain here or not, and if the Society's decision is 
negative the aid will continue only until an alternate 
plan, for example return to Delaware, can be ar
ranged. 

( s) Catherine M. Kerner 

Sworn to and subscribed before me this 31st day 
of March, 1967. 

( s) Rosetta S. Frank 
Notary Public 

(Affidavit of service omitted in printing) 
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14a Order Dated Mar. 81, .196'7 

In the United States District Court for 
the Eastern District of Pennsylvania 

(Title Omitted in Printing) 

IV. 

ORDER 

Whereas, in the above titled action it appears by 
verified complaint and affidavits that a temporary 
restraining order preliminary to hearing upon motion 
for a preliminary injunction should issue, without no
tice because immediate and irreparable injury, loss 
and damage will result to plaintiffs Juanita Smith 
and her five minor children before notice can be 
served and a hearing had thereon, in that defendants 
will not continue public assistance to plaintiffs and 
will leave plaintiffs destitute and without income to 
support and maintain themselves. 

Notice and a hearing before entering a temporary 
restraining order should not be required because time 
and the immediate jeopardy of plaintiffs do not per
mit such a hearing. 

Now, therefore, on motion of the plaintiffs, 

It is ordered that defendants, each of them, their 
agents, servants and employees, and all persons act
ing by, through or under them or either of them or 

LoneDissent.org



Order !Jatcd 1Uar. 31, .1967 

by or through their order be, and they are hereby, 
restrained from failing to continue public assistance 
to plaintiffs Juanita Smith and her five minor chil
dren. 

Issued at 
March, 1967. 

o'clock ... m. this 

( s) Joseph S. Lord, III. 
District Judge 

Motion denied 3-31-67. 

day of 
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lfi1t 

fn the United States District Court for 
the Eastern District of Pennsylvania 

(rfitle On1itted in Printing) 

v. 
ANSWER 

First JJefense 

1. The defendant admits that the Public Assistance 
Law of the Commonwealth of Pennsylvania, the Act 
of June 24, 1937, P. L. 2051, by Section 8.1, added by 
the Act ·of August 26, 1965, P. L. 389, 62 Purdon's 
Penna. Statutes Annotated, Section 2508.1, provides, 
inter alia, for a one year period of residence as an 
eligibility requirement for public assistance benefits. 

2. Defendants admit that Max Rosenn, Secretary of 
Public Welfare, has final responsibility for the admin
istration of the public assistance laws of the Com
monwealth ·of Pennsylvania, and that in the admin
istration of said laws the said residence requirement 
is enforced. 

3. Defendants admit the allegations contained in 
paragraphs 1, 2(a), 4(c), 5, 14, 15, 16 and 17 of the 
complaint; allege that they are without knowledge 
or information sufficient to form a belief as to the 
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Answer- 17a 

truth of the allegations contained in paragraphs 6, 7, 
8, 9, 10, 11, 12, 13 and 18 of the complaint; and deny 
each and every other allegation contained in the com
plaint. 

8 econd Defense 

1. Defendants deny that the residence requirements 
for public assistance eligibility deprive plaintiffs of 
any of the rights secured by the Constitution of the 
United States, as alleged in paragraph 19 of the com
plaint and, accordingly, aver that the complaint fails 
to state a claim against defendants upon which relief 
can be granted. 

Edgar R. Casper 
Deputy Attorney General 

Edward Friedman 
Counsel General 

William C. Sennett 
Attorney General 

Attorneys for Defendat~tts 

Office of the Attorney General 
Room 238, State Capitol Building 

Harrisburg, Pennsylvania 17120 

(Affidavit of service omitted in printing) 
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In the United States District Court for 
the Eastern District of Pennsylvania 

(Title Omitted jn Printing) 

VI. 

HEARING SUR PLAINTIFFS' MOTION 
FOR PRELIMINARY INJUNCTION 

MAY 3, 1967 

(3) MR. GILHOOL: May it please the Court, I 
am Thomas Gilhool. I represent the plaintiffs in the 
action pending before Your Honors. 

We are here this morning on plaintiffs' motion pur
suant to Rule 65 for a preliminary injunction. 

I should like initially to call the Court's attention 
to the admissions in defendants' answer to Para
graphs 14, 15, 16 and 17, as alleged in the complaint, 
and in particular to that allegation that assistance to 
plaintjffs at Paragraph 17-

JUDGE LORD: Excuse me. Just a minute. 

MR. GILHOOL: Surely. 

JUDGE LORD: Which paragraphs~ 14, 15-

MR. GILHOOL: 14, 15, 16 and 17, among others, 
wore admitted. These were most pertinent, particu-
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Colloq'uy 19a 

larly .Paragraph 17, wherein the Uornmouwealth and 
other defendants here admit that: 

''Assistance to plaintiffs was terminated sole
ly because they did not satisfy the statutory re
quirement of one year's residence immediately 
preceding their application.'' 

JUDGE I{ALODNER: There is no doubt about it. 
The single question here is one of law, isn't it~ It is 
a question that this particular person is disqualified 
or not ( 4) qualified to receive unemployment relief 
because she lacks qualification. 

MR. GILHOOL: I quite agree, that is the ques-
tion; there is a large question of that-

JUDGE KALODNER: It is the single question. 

MR. GILHOOL: Yes, sir. 

JUDGE LORD: You say there 1s a violation of 
various constitutional provisions. 

MR. GILHOOL: I am here this morning on pre
liminary injunction and I should like to present evi
dence to the Court as to irreparable harm and the 
other matters that concern the Court in the present 
posture of the case. 

I should have in a moment a memorandum of law 
to hand up to Your Honors and should be pleased to 
present testimony on that point. 

JUDGE KALODNER: Do you think you need 
that testimony in light of the fact this woman was on 
relief for tw·o months and the relief was only stopped 
because she failed to meet the one year residence 
requirement 1 
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20a C' u lloq U:lJ 

MR. GILHOOL: Your Honor, I arr1 satisfied to 
omit the testimony, if Your I-Ionor thinks it appropri
ate. 

The testirnony I would offer would be ·offered to 
prove that the assistance that plaintiffs have received 
from Travelers Aid since late March when public as
sistance ( 5) had been discontinued and the moneys 
therefrom had expired is itself about to be terminated. 

If Your Honors think that question is germane I 
should be pleased to proceed to proof. 

JUDGE LORD: I wonder if that couldn't be 
stipulated~ 

MR. CASPER: Your Honors, I am not quite sure 
what kind of testimony Mr. Gilhool is willing to put 
ln. 

JUDGE KALODNER: Ask him. 

MR. CASPER: Very well, but I would like to say 
this: If he is willing to put in, for example, some
body from Travelers Aid, if he is trying to show that 
Travelers Aid will give no assistance or very little if 
public assistance is discontinued, I am sure I could 
stipulate to that, but on the other hand my question 
is that doesn't necessarily constitute irreparable harm. 

In other words, I don't think this is relevant testi
mony. 

JUDGE LORD: Well, that is another question. 
It is up to us to decide whether it constitutes irre
parable harm. 

All we are asking you to do in order to shorten this 
is to stipulate the facts. 
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Stipulations 21a 

MR. CASPER: Your Honor, I am willing t.o ( 6) 
stipulate to facts that are in the affidavit of the lady 
from Travelers Aid. 

MR. GILHOOL: That affidavit, Your Honors, was 
executed on March 31 and therefore the particular 
facts as stated there are rather changed. 

Travelers Aid assistance has proceeded from the 
end of March to the present date. Travelers Aid has 
notified plaintiffs that they can continue assistance 
no longer than a week from now. 

The ground of that notification is inherent in the 
nature and the purpose of Travelers Aid. They offer 
temporary relief pending the completion of an anal
ysis of a case and a judgment on their part as to 
whether continued assistance is either possible or 
appropriate within the limits of their budget. 

In this case, Your Honors, Travelers Aid has had 
sufficient time to secure the appropriate information 
from the state from which plaintiffs here come. Their 
judgment therefore is that since she is or would be 
eligible for public assistance in Delaware, Travelers 
Aid Society of Philadelphia cannot and will not con
tinue assistance. 

Plaintiffs are therefore faced with the choice of re
maining here with no income on which to maintain 
themselves, or returning to Delaware and thenceforth 
forfeiting (7) the very rights they are claiming under 
this action. 

JUDGE KALODNER: Why can't you stipulate 
to that~ 
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22a Stipulations 

MR. CASPER: I can stipulate to that, Your Hon
or. 

MR. GILHOOL: There is one other matter that 
would have been the subject of proof and that is 
plaintiff's previous contacts with Pennsylvania; the 
fact that her parents were born here and reside here; 
that her grandparents lived, worked here in this state; 
that plaintiff herself, Juanita Smith, while not born 
in Pennsylvania did return with her mother to Penn
sylvania at the end of one month and was raised 
here in Pennsylvania, attended schools here, and in 
1959, having finished the ninth grade at Harding Jun
ior High School, removed to Delaware and did not 
return until last December. 

Is there a stipulation as to that~ 

MR. CASPER: I would be willing to stipulate to 
that, Your Honors. 

JUDGE KALODNER: All right. 

MR. GILHOOL: If Your Honor please, may I 
submit my brief~ 

JUDGE LORD: Is there any reason why we 
couldn't treat this as if on final hearing~ 

MR. GILHOOL: Not from my perspective except 
(8) for the urgency of relief for plaintiff in this 
matter. 

JUDGE LORD: Well, I would think that we could 
decide this just as quickly as if on final hearing as 
we could ·On preliminary injunction. 
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MR. CASPER: Except for this, Your Honors. I 
understood Mr. Gilhool's intent to be-

JUDGE KALODNER: Just a minute. I can't 
hear you. With the whir of this air conditioner I 
can't hear you. 

MR. CASPER: I understood it was Mr. Gilhool's 
intention to confine his argument today to the propo
sition that whatever the merits on the constitutional 
question, if this lady were not to be paid public as
sistance she would suffer irreparable harm and there
fore would ask your Court for a preliminary injunc
tion pending final disposition of the case. 

MR. GILHOOL: It was my intention certainly 
to confine my evidence to that question. 

JUDGE KALODNER: But you have to establish 
a right. 

MR. GILHOOL: As Your Honor suggests there 
is no question but that this action raises a serious 
constitutional challenge to Section 816. 

JUDGE KALODNER: There is no question in 
your mind. 

(9) MR. GILHOOL: Well, I perhaps suggest, Your 
Honor, even that there is no question in your mind 
so far as preliminary injunction is concerned. 

I am prepared, however, to go beyond that today. 

JUDGE KALODNER: If you gentlemen want to 
agree-you haven't answered Judge Lord's question. 

Do you want to treat this as if on final hearing' 
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MR. CASPER: How would Your Honors pro
pose to proceed as if on final hearing; with briefs to 
be filed after any argument we might wish to make 
today~ 

JUDGE LORD: Certainly, you can do that. 

MR. CASPER: Yes, I am merely saying that be
cause I thought again the original understanding was 
that here are plaintiffs and they are coming in chal
lenging an old law and saying this is unconstitutional. 

We felt we could sit back, as it were, and say go 
ahead, prove it, and see their briefs and look at their 
argument and their authorities in detail before we 
took any kind of a firm position. Now, of course-

JUDGE KALODNER: You were acquainted with 
their contentions set forth in the complaint. Why did 
you need briefs in order to prepare~ 

(10) MR. CASPER: I think, Your Honor, there is 
somewhat of a difference between a contention-the 
complaint is like a kitchen sink complaint on the Unit
ed States Constitution; the privileges and immuni
ties clause, the due process clause, the commerce 
clause ; I am sure that-

JUDGE KALODNER: You were acquainted with 
the fact that those were the bases of their contentions. 

MR. CASPER: Yes, but the question of what ar
gument-

JUDGE KALODNER: You have no brief then~ 

MR. CASPER: We have no brief, no. We have 
not received a brief from Mr. Gilho-ol either. 
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JUDGE KALODNER: What is your name, sir~ 

MR. CASPER: Edgar Casper. 

JUDGE KALODNER: You are a deputy attorney 
general~ 

MR. CASPER: Yes, sir. I would be agreeable, 
Your Honors, if it suits you and Mr. Gilhool, to pro
ceed on this basis, to get into the question of the merits 
as long as first of all we are not restricted with re
spect to our rights of responding to a brief that 
plaintiff puts in. 

JUDGE LORD: Let me ask you this, Mr. Casper. 
Are you, for example, familiar with, have you read 
and have you analyzed Edwards against California~ 

(11) MR. CASPER: Yes. 

THE COURT: You are familiar with that~ 

MR. CASPER: Yes. 

THE COURT: Y·ou are familiar with it, and I 
suspect, Mr. Gilhool, that is the thrust of your argu
ment, isn't it~ 

MR. GILHOOL: Yes, sir. That is one of the 
thrusts of the argument. 

The other, sir, among two additional points to be 
made, derive from Kent versus Dulles, Aptheker ver
sus United States, and United States versus Guest; 
i.e., that the right to travel freely from state to state 
is a liberty to be exercised by plaintiffs here, that 
being established in light of Sherbert versus Verner. 

The Commonwealth in this statute has conditioned 
the receipt of public assistance upon the surrender of 
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that liberty and as Sherbert holds, such a condition is 
unconstitutional. 

Beyond that, Your Honor-

MR. CASPER: If I may say, Y·our Honors, I 
think you will find the argument, in whatever way it 
progresses, is going to raise complications in terms of 
analogical reasoning because the cases that plaintiffs 
rely on are somewhat removed fron1 the actual con
text of this case. 

(12) MR. GILHOOL: Are we proceeding to argu
ment, Mr. Casper~ 

MR. CASPER: N.o, I was merely trying to de
fine-forgive me, help clarify the problem presently 
before the Court as to how to proceed at this point. 

JUDGE KALODNER: You are not prepared to 
go forward on an agreement~ 

MR. GILHOOL: Your Honors-

JUDGE LORD: Then we will hear you on pre
liminary injunction. 

MR. GILHOOL: .._L\.s to that, Your Honor, I under
stand we have on the record stipulations which go to 
the facts that I desire to prove today. 

JUDGE LORD: Yes, you have a stipulation. 

MR. CASPER: Yes. 

JUDGE LORD: That the Travelers Aid which is 
the only aid that she is getting, is that correct, is 
ahout to terminate in the very near future. 

Well, can you say when~ 
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JUDGE SHERIDAN: You did tell us. 

MR. GILHOOL: Yes, in a week. 

JUDGE LORD: One week. 

MR. GILHOOL: Yes, Your Honor. 

27a 

JUDGE LORD: And that she has no other means 
of (13) subsistence. 

MR. GILHOOL: Yes. 

MR. CASPER: I did not-was not willing to 
stipulate to that, Your Honors. 

JUDGE LORD: All right, you are not willing to 
stipulate to that. 

MR. CASPER: No. 

JUDGE LORD: Do you want to put your plain
tiff on the stand~ 

MR. CASPER: I would like to say, for example, 
that there was nothing in the complaint, the motion, 
anything that I have seen that has been submitted by 
plaintiff that suggests, for example, that the City of 
Philadelphia was approached with respect to support 
of plaintiff under the Philadelphia Child Welfare 
Program. I have seen nothing so far. I have heard 
nothing about this. 

JUDGE LORD: All rig'lht, you are· entitled to hear 
it. 

MR. GILHOOL: Your Honor, there are certain 
matters I should like to ask you to take judicial no
tice of. 
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One goes directly to the point just raised by Mr. 
Casper. I should like to ask the Court to take judicial 
notice of the Administrative Code of Pennsylvania 
governing the Philadelphia Child Welfare Program; 
that is the City of (14) Philadelphia Child Welfare 
Program referred to by Mr. Casper. That statute is 
to be found in 71 Purdon's Statute, 600, therein set
ting out the powers and responsibilities of the De
partment with respect to Child Welfare. 

tTUDGE KALODNER: What section~ 

MR. GILHOOL: 600. The Legislature has pro
vided that such assistance shall be granted without 
regard to residence. 

Your Honor, we have in the juxtaposition ·Of that 
statute and the statute before the Court a consider
able anomaly. 

Ohild We1fare and the City's powers to expend 
money therefor and the Department's purpose in 
standing behind that arrangement provide that chil
dren who are in need or who are dependent or ne
glected may be placed in foster homes and the cost 
of their care will be borne by the State, incidentally, 
at a rate something like four times the assistance 
granted to those receiving aid to dependent children 
where the children are in their homes, so plaintiff is 
faced with the extraordinary fact that she cannot 
retain her children in her home and receive assist
ance. 

If she is to receive assistance for those children 
she must part with those children and place them in 
foster care. 
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( 15) A lengthy dissertation, Your Honor, on one 
statute-

JUDGE KALODNER: Is this woman married! 
I notice she has three sets of children, as it were. It 
doesn't say anything about her husband. 

MR. GILHOOL: No, sir. She is not married. 

Mr. Paynter, who is the father of the three young
est children, came to Pennsylvania with plaintiff. 

I should like to proceed to that matter in testimony, 
if Y·our Honor please. 

JUDGE KALODNER: All right. 

MR. GILHOOL: Miss Smith. 

JUANITA SMITH, sworn. 

Direct Exa.mination 

BY MR. GILHOOL: 
Q. Miss Smith, would you state for the Court your 

name and address~ 
A. Juanita Smith. I live at 2859 Amber Street. 
Q. In Philadelphia~ 
A. Yes, in Philadelphia. 

Q. Have you any children~ 
A. Yes, I have five and one on the way. 
(16) Q. What are their names and ages¥ 
A. Johnny Smith; he is six. Tabitha Miller; she 

is four. Sophia Paynter; she is three. William 
Paynter; he is a year and a half, and Voncell Paynter, 
she is nine months. 

Q. How long have you lived at 2859 Amber Street 7 
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A. Since the second week in December. 

JUDGE KALODNER: Will you ask her t.o 
keep her voice up~ 

BY MR. GILHOOL: 
Q. Miss Smith, can you keep your voice up~ 

JUDGE KALODNER: There is a whirl of an 
air conditioning machine above you. 

MR. GILHOOL: Modern technology sorrw
times interferes. 

BY MR. GILHOOL: 
Q. Where did you live immediately before you 

came to Pennsylvania in December~ 
A. I lived in Lincoln, Delaware. 

Q. And who did you live with there~ 
A. William Paynter. lie is the father of my three 

-you know, the three smallest children and the father 
of the one I am going to have in September. 

Q. Where were you born, Miss Smith~ 
A. Petersburg, Virginia. 

(17) Q. And what previous connection have you 
had with Pennsylvania~ 

A. Well, I-well, my mother came back when I 
was a baby, I was a month old, and I went to school 
~went to a lot of schools up here. 

BY JUDGE LORD: 
Q. You went to what~ 
A. Schools, different schools up here, and I went 

back to Delaware in '59. 

BY MR. GILHOOL: 
Q. In 1959~ 
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A. Yes. 
Q. Will you describe the circumstances 1n which 

you lived in Delaware~ 

JUDGE KALODNER: Why don't we find 
out about the father ·of the other two children~ 

MR. GILHOOL: Your Honor, I think that 
matter irrelevant to the legal questions at stake 
here. 

JUDGE KALODNER: We ought to have the 
facts about the father of the other children here; 
can they be sued for support~ 

You are talking about irreparable injury. 
There is a provision in the State law that she 
can get support from the father of those children 
by court order, isn't there~ 

(18) MR. GILHOOL: Yes, sir. 

JUDGE KALODNER: All right, when you 
speak of irreparable injury you haven't consid
ered apparently the fact that she can recover for 
it or she can receive support for these children 
by application and action of the State Court, in 
the Municipal Court, or the County Court, as it 
is now called. 

MR. GILHOOL: Yes, sir, assuming the de
fendants in those actions can be located and the 
action can proceed expeditiously. 

JUDGE KALODNER: Suppose the father ·of 
the other children can support them. That would 
have some bearing here. 
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BY MR. GILHOOL: 
Q. Miss Smith, are you aware of-do you know 

where the father of John Smith is~ 
A. He is in Del a ware. I had sued him when I was 

there and I had also sued James Miller, Tabitha's 
father, but they couldn't find either one of them at 
that time and I haven't heard anything from them. 

Q. And you are presently unaware of their where
abouts~ 

A. I don't know where they are. 

JUDGE KALODNER: The same holds true 
with the father-

(19) BY JUDGE KALODNER: 
Q. You have a child, John Smith. You just told 

us you were never married, were you~ 
A. No. 
Q. All right, you don't know where John Smith

where the father of John Smith is~ 
A. He was in D.elaware and I had sued him. 

BY MR. GILHOOL: 
Q. When was that, Miss Srnith o? 

A. About two years ago. 

BY JUDGE LORD: 
Q. Do you know where he is nowi 
A. No, I don't. 

BY JUDGE KALODNER: 
Q. Did you receive any support from him as a 

result of the suit~ 
A. No, I haven't heard anything from him at all. 
Q. You said you sued him in Delaware. What 

happened~ 
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MR. GILHOOL: Your Honor, I think Miss 
Smith testified that he was unable to be located. 

BY MR. GILHOOL: 
Q. Is that right~ 
A. Yes, and James Miller, Tabitha's father, was 

somewhere in Baltimore but they couldn't locate him. 

(20) BY JUDGE LORD: 
Q. Do you know where he is now 1 

A. No. 
Q. How about the father of Sophia't 

BY MR. GILHOOL: 
Q. Mr. Paynter; where is Mr. Paynter at the mo

ment~ 

A. Well, Mrs. Enty, when I was on public assist
ance, heard-she had heard he was in Delaware with 
his father. I have written to him four times but I 
receiv,ed no answer. 

Q. Do you know if Mr. Paynter is employed in 
Delaware1 

A. Mrs. Haimowitz in Travelers Aid, she said he 
was unemployed. 

Q. I wonder if you would tell the Court what Mr. 
Paynter's previous employment had been. 

A. Well, in Lincoln he was working at the Shawnee 
Country Club. It is a seasonal job. 

In the summertime he averaged $50 a week, you 
know, before they took everything out, but in the 
wintertime sometimes he came home with $21, some
times less, but it wasn't enough to get along with. 

Q. Would you describe further your circumstances 
in Delaware prior to your coming to Pennsylvania 
last December~ 
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A. Well, my father came to visit us in December 
and we were staying in a trailer. It had two bed
rooms, a kitchen, living (21) room, but no bathroom. 
We had to go to Milford to get water. That was about 
three miles. 

Q. You had to go to Milford to get water~ 
A. Yes. 

Q. You had no running water~ 
A. No, and we didn't have any electric, which we 

were using oil lamps. The closest school was a mile 
and a half. 

Q. Did you work in Delaware~ 
A. Yes, I had to work in the wintertime because 

he didn't make too much. 

BY JUDGE KALODNER: 
Q. What kind of work did you do~ 
A. I worked at Draper Canning Company. It is a 

-you know, processes vegetables. 

BY MR. GILHOOL: 
Q. Why did you and William Paynter with your 

children decide to come to Philadelphia in December! 
A. Well, I had wanted to come up here but when 

my father came down he saw the conditions which we 
were living under. 

He said why-at that time he was working at Unit
ed Parcel and he said that he could, you know, help 
us get a house and get the electric and stuff cut on 
until William could get a job, but when Mr. Paynter 
came up here he couldn't find a job so he went back 
to Delaware. 

(22) Q. What were your reasons for coming be
yond the j-ob for Mr. Paynter~ 
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A. Well, you could get better jobs up here than 
you can there and I did want to go back to school be
cause I never went past the ninth grade and Mr. 
Paynter, he never finished the fourth grade. 

BY JUDGE KALODNER: 
Q. How old are you~ 
A. I am 24. 
Q. 24~ 

A. Yes. 

Q. Have you gone back to school since you were 
here~ 

A. N·o. 
Q. Have you made any attempt to go back to 

school~ 

A. No, I can't leave the children alone. I don't 
have any babysitter. 

JUDGE KALODNER: Did you get the ages 
of the children~ 

MR. GILHOOL: They are in the record, Your 
Honor. 

BY JUDGE SHERIDAN: 
Q. Did I understand you to say you are having 

another child~ 
A. Yes, in September. 

(23) BY MR. GILHOOL: 
Q. Mr. Paynter's child 1 
A. Yes. 
Q. When you were in Delaware did you consider 

taking up a licensed practical nursing course~ 
A. I did, but, well, not in Wilmington but in the 

part where I was-see, I was down there at Milford 
Hospital, you know, down in Lincoln and Milton. 
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Well, down there if you are colored you can't-if 
I had took up nurse's aid I couldn't get a j.ob as a 
nurse in Milford Hospital. 

Q. Why is that~ 
A. Well, they just don't have any colored nurses 

in there. I mean I could get a job in the kitchen, 
you know, or cleaning up, but not as a nurse's aid. 
I would have to go to Wilmington. 

Q. Did you have any relatives here in Philadel
phia~ 

A. Yes, my father's brothers and sisters, they 
were all born and raised here. They are all here, and 
my mother's sisters and brothers. 

Q. When did you apply for public assistance~ 
A. I think it was in February, about the 22nd, I 

think. I am not sure of the date. 
Q. Between the time when you arrived in Decem

ber and (24) February, how had you managed~ 
A. Well, my father, like I said before, he was help

ing us with the bills and stuff. He had paid the rent 
up until March 1st but he got laid off January 7th 

Q. What support responsibilities does your father 
have for his own family~ 

A. He has a wife and six kids. 

BY JUDGE KALODNER: 
Q. Who has a wife and six kids~ 
A. My father. 

BY MR. GILHOOL: 
Q. You applied for public assistance late in Feb-

ruary. Was it granted~ 
A. Yes. 
Q. How many payments did you receive¥ 
A. I received two checks. 
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Q. And in what amount was each payment¥ 
A. $115. 
Q. When was public assistance terminated~ 

JUDGE LORD: That is in the complaint. 

MR. GILHOOL: Yes. 

A. In March. 

37a 

JUDGE KALODNER: You have an exhibit 
that sets that forth. 

(25) MR. GILHOOL: Yes, sir. 

MR. CASPER: That is admitted. 

MR. GILHOOL: Right. 

JUDGE KALODNER: That is admitted. It 
was terminated because of the failure to meet the 
eligibility requirements. 

BY MR. GILHOOL: 
Q. How have you managed since public assistance 

was terminated~ 
A. Travelers Aid has been helping me with my 

bills. 
Q. And what amounts of money has Travelers 

Aid provided for the maintenance of yourself and 
the children¥ 

A. Well, when Travelers Aid started helping me 
they said they c-ould only help, you know, with the 
bills of the present time for the month. 

BY JUDGE KALODNER: 
Q. You were asked how much money they were 

giving you a week. 
A. Well, I mean they pay my bills, like the rent. 
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BY MR. GILHOOL: 
Q. Do they give you a weekly payment? 
A. No. 
Q. How do they pay you? 
A. Like my rent is due the first of the month and 

she will (26) give me a check to pay, you know, half 
of it. 

Q. Is that check sent to you through the mail? 
A. No, I go there and get it. 

Q. Where is the Travelers Aid office? 
A. At 30th Street Station. 

JUDGE KALODNER: How much 1s that 
check that she gets cashed? 

BY MR. GILHOOL: 
Q. How much is your rent~ 
A. My rent is $50 a month. 

MR. GILHOOL: Your Honor, Travelers Aid 
assistance comes seriatim, ad hoc, so the rent 
would be a check for $50. $25 would be toward 
the rent. 

BY JUDGE KALODNER: 
Q. They give you $25 a month toward your rent. 

What else do they give you? 

MR. GILHOOL: Food. 

BY JUDGE KALODNER: 
Q. What else~ 

A. I get food stamps and she gives me the $6 to 
go with the order for that and she is taking care of 
my electric and gas. 
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BY MR. GILHOOL: 
Q. Has Travelers Aid covered all of your out

standing bills~ 
(27) A. No, because like I said they can only pay 

the part, where they were helping me. The past of 
the bills, it is up to me to pay that. 

Q. Y·ou have some back bills~ 
A. Yes. 
Q. What are they~ 
A. Well, my gas bill is-it was $81. 

(28) BY JUDGE LORD: 
Q. $811 
A. Yes. 
Q. For how long~ 
A. Part from December. 
Q. From December~ 
A. Yes. 
Q. It is still a big gas bill. 
A. We have gas heat. 
Q. You have gas heat~ 
A. Yes, and the two houses on each side are empty. 

BY MR. GILHOOL: 
Q. That bill is still outstanding~ 
A. Yes. 
Q. Have you had any other source of income since 

public assistance terminated besides Travelers Aid? 
A. No. 
Q. How long will Travelers Aid continue~ 

JUDGE KALODNER: Is she in a position to 
tell us that~ 

MR. GILHOOL: Yes, sir. I think so. She 
has been informed how long it will continue by 
Travelers Aid. 
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JUDGE KALODNER: She can tell us what 
she was (29) informed. They may well change 
their minds. 

A. She said another week, another week. 
Q. When did she tell you that~ 
A. When I saw her yesterday. 

BY JUDGE LORD: 
Q. When you saw her yesterday~ 
A. Yes. 

JUDGE KALODNER: Do you have anyone 
here from Travelers Aid~ 

MR. GILHOOL: Yes, sir. 

JUDGE KALODNER: All right. 

MR. G ILHOOL: I have no further questions. 
Mr. Casper? 

Cross-Examination 

BY MR. CASPER: 
Q. Miss Smith, when your father was laid off from 

work and you found yourself with this monetary prob
lem, what did you do~ 

A. Well, I didn't know what to do and I had to 
go by the school that day because my little boy needs 
glasses and the nurse had sent for me. 

BY JUDGE LORD: 
Q. Your boy what! 
A. lie needs glasses. 
(30) Q. Yes. 
A. And the nurse had sent for me, so she told me 

I had to take him to Jefferson, so I told her I had 
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been cut off from DP A and I didn't have no way to 
get any, so she sent me to the Anti-Poverty place, 
23rd, Frankford and Allegheny, and they sent me to 
my lawyer, you know, from the Travelers Aid. 

BY MR. ,CASPER: 
Q. If I may interrupt you, I don't think you quite 

understood my question, Miss Smith. 
When there was first a problem you applied for 

public assistance and you got two payments; is that 
correct~ 

A. Yes. 

JUDGE SHERIDAN: Excuse me one mo
ment. 

JUDGE KALODNER: I have difficulty hear
ing the witness. I have difficulty hearing you too 
for that matter. There is a whirr of this air
conditioning ahove here. 

JUDGE LORD: Can we turn that off~ I think 
if we turned it off in here it would turn it off in 
every other courtroom. 

All right, let's try that. 

JUDGE SHERIDAN: There is no excuse for 
a lawyer not being heard. 

(31) BY JUDGE KALODNER: 
Q. You want me to hear you, don't you¥ 
A. Yes, sir. 

BY MR. CASPER: 
Q. My question was this, Miss Smith. You ap

plied for public assistance and I understand you re
ceived two payments, two checks~ 
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A. Yes. 
Q. You were then told that this assistance would 

be discontinued~ 

BY JUDGE LORD: 
Q. Is that right~ 
A. Yes. 

JUDGE l{ALODNER: There is no doubt 
about it. There was a letter of March 28 from the 
Public Assistance Board notifying her, because 
she didn't meet the one-year residence eligibility 
requirement, that unemployment relief would be 
discontinued. There is no question about it. 

MR. CASPER: Y·our Honor, my question is 
when confronted with that situation what did she 
do~ 

JUDGE KALODNER: Ask her that. Don't 
ask whether she received notice. 

MR. CASPER: No, Your Honor. She mis
understood my question. 

(32) BY JUDGE LORD: 
Q. When you got that notice what did you do¥ 

When you knew you weren't going to get any more 
public assistance, what did you do~ 

A. I went up to the Anti-Poverty place at 23rd, 
Frankford and Allegheny, to find out if I could get 
any help there. They sent me to my lawyer and I 
explained everything to him and he sent me to Trav
elers Aid. 

BY JUDGE KALODNER: 
Q. Who is your lawyer! 
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A. Mr. Gilhool. 

JUDGE KALODNER: All right. 

BY MR. CASPER: 
Q. Tell me whether I am correct. Do I understand 

you c-orrectly, that you are relying on Mr. Gilhool 
with respect to the question of what resources may 
be available to you~ 

A. Yes. 
Q. You never went to the City Department of 

Public Welfare and consulted with them and their 
social workers 1 

A. Well, Miss Enty had already told me that I 
was cut off because of residence. 

Q. That is not my question. The City Department 
of Welfare, not the County B·oard of Assistance, 
the Philadelphia City Department of Public Welfare 
and its social service program; (33) you have never 
been there~ 

It is very simple. If you don't know anything 
about them just tell me. 

A. No, I don't. 

MR. CASPER: Thank you very much. I have 
no further questions. 

MR. GILHOOL: That's all, thank you. 

(Witness excused.) 

REBA HAIMOWITZ, sworn. 

Direet Examination 

BY MR. GILHOOL: 
Q. Miss Haimowitz, what is your -occupation¥ 
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A. I am a case worker at Travelers Aid Society of 
Philadelphia. 

Q. How long have you been there~ 
A. I have been there two years now. 

Q. What is the purpose of the agency~ 
A. Travelers Aid is set up primarily by Com

munity Chest of Philadelphia to assist newcomers to 
the city. 

Q. And how does it assist them~ 
A. Our assistance can be in the form of a brief 

period of financial assistance, but essentially we are 
concerned about the plans of the people; whether set
tling in the new community (34) is desirable as con
trasted to their purpose for leaving the other com
munity. 

Q. Do you act as a referral agency as among other 
agenies in the city as well~ 

A. Many times. 

Q. Have you had an association with Juanita 
Smith~ 

A. Yes. 

Q. What has that association been~ 
A. Miss Smith was referred to us by the Anti

Poverty Program for assistance because of the dis
continuance of her public assistance grant and we ac
cepted her as a client. 

Q. What assistance have you given Miss Smith 
and her family~ 

A. So far it has totalled about $17 4 in the time-

Q. That is over what period of time~ 
A . .Since-
Q. Can you recollect what period of time~ 
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JUDGE KALODNER: She is looking at her 
records. 

A. Toward the end of March, about the 25th. 
Q. What has this assistance been for~ 
A. The items primarily covered were transporta

tion since there were clinic visits as well as to us, rent, 
food, supplementing the stamp program since that is 
not sufficient for the half-month period, clothing, 
laundry, soap, various household expenses. 

( 35) Q. What need or expenses have you not been 
able to assist with! 

A. We do not cover back bills, essentially. 
Q. What do you do with respect to medical mat

ters~ 

A. We try to find a way of getting free medical 
care if it exists and if a person needs medical care 
and it is not free we will provide it. We will pay for 
it. 

Q. How long will you continue assistance to Juan
ita Smith and her family~ 

A. Since we have gone pretty deeply into the .plan, 
we feel we cannot continue longer than a week or so. 

Q. Would you say why it is that you have reached 
that decision at this time~ 

A. At this point under the circumstances it would 
seem that a return to Delaware would be indicated. 

Q. And why is that~ 
A. Because she cannot get assistance here and 

there is no other plan for maintenance here in the 
city. 

Q. You are not prepared to continue to maintain 
her through the year¥ 

A. We are not set up f.or that. 
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Q. Have you inforrned Miss Smith of this~ 
A. Yes. 

Q. When did you do so~ 
(36) A. Yesterday, and also in rny home visit last 

Thursday. 

Q. Upon the termination of your assistance and in 
the absence of public assistance what resources to 
maintain Juanita Smith and her family are available! 

A. Almost none. Her father evidently cannot or 
will not give any m·ore, I don't know. Her mother 
cannot assist too much. 

Q. Essentially the conclusion of your plan was 
that it is best she return to Delaware~ 

You said the understanding was that she could not 
receive assistance here~ 

A. Yes. 

MR. G ILHOOL: I have no further questions. 

Cross-Examination 

BY MR. CASPER: 
Q. I am not sure I understood you. Is it correct 

that if Miss Smith were to return to Delaware she 
would be eligible for assistance there 1 

A. In Delaware she is a resident of Delaware. 

Q. Let me ask you this. Have you explored other 
possibilities of plans that could be worked out if Miss 
Smith were to remain here, stay here in Pennsylvania! 

A. Are you referring to the City Department of 
Welfare1 

Q. That is only one possibility. I am asking you. 
You are ( 37) an expert in the field. 
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A. We are essentially the ·only agency set up for 
newcomers and nonresidents. 

Q. Well, let's start with the city department. What 
did you explore~ 

A. That is primarily an institutional agency and 
Miss Smith is interested in keeping her family with 
her. 

BY JUDGE LORD: 
Q. What is an institutional agency~ 
A. The Department of Welfare; that is, it is pri

marily for placement. 

Q. In foster homes~ 
A. Yes, not a method of enabling a mother to stay 

with her children. 

JUDGE LORD: All right. 

BY MR. CASPER: 
Q. First of all, foster home care, that is not insti

tutional~ 

A. Right. 
Q. But foster home care isn't like an adoption, 

is it~ 
A. No. 
Q. It may be a temporary matter~ 
A. Right. 

Q. It may help somebody over some rough spots~ 
A. Yes. 
(38) Q. So you can develop a plan~ 
A. Yes. 

Q. And then the mother might get together with 
the children again~ 

A. Right. 
Q. Did you discuss this case of Juanita Smith~ 
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A. I considered it but I did not discuss it because 
the problem would still remain of free medical. 

Q. What is the pr·oblem of medical care~ 
A. Not being a resident, not receiving assistance, 

she cannot be helped under the maternal and infant 
program. 

BY JUDGE KALODNER: 
Q. Whose program is that~ 
A. It is a federal program given to different hos

pitals here and-except it covers a specific area for 
each hospital. 

Q. Does that also have a residence requirement~ 
A. No, but unfortunately she lives outside of that 

area of residence for Episcopal H·ospital. 

BY JUDGE LORD: 
Q. Doesn't she live in that area~ 
A. She is ineligible for Temple and any other hos

pital and Frankford does not have a ·program. 

BY MR. CASPER: 
Q. I am sorry, I don't understand you. I am fa

miliar with (39) the fact that the medical assistance 
program does not have a residence requirement. 

I don't understand what you mean when you refer 
to this program operating at this or that hospital, 
that she is not within their residence area. 

A. It is a federal program for maternal and in
fant care. 

Q. I am familiar with it. 
A. And that does go by certain neighborhoods 

and she-I have checked with the office at Broad and 
Pine, Broad and Lombard, wherever it is, and they 
said if she lives outside the area she is not eligible. 
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Epi~copal Hospital will accept her only if she has 
lived in that area or can pay the-I think it is $19 for 
attending the clinic and then there would be another 
sum for the delivery. 

Temple Hospital cannot accept her. Frankford 
Hospital has no funds for that program either. 

BY JUDGE KALODNER: 
Q. What is her problern "? What rnedical care 

does she need~ 

A. She is pregnant and because of the numerous 
pregnancies she has developed terrible varicosities. 
Her veins are in very bad shape. 

BY JUDGE LORD: 
Q. Do you mean, you may be saying exactly this, 

but I would ( 40) like to be sure of it, that if s·ome 
people in Philadelphia live in a given area there is 
no way that they can get free medical care~ 

A. This is primarily-certain type of care they 
cannot get. Any hospital will give free emergency 
care. They will not necessarily accept a nonresident 
for continued regular care. 

Q. What do you mean by nonresident~ 
A. Anyone who has not been here a year. 

JUDGE LORD: Oh, I see. 

BY JUDGE KALODNER: 
Q. So they do have a residence requirement~ 

A. Yes. 

BY MR. CASPER: 
Q. I would like to understand you. You are saying 

this is in fact the practice~ 
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I mean I know tlw law and the law doe~ not pro
vide for this. Tt says absolutely no residence require
ment. 

A. Under the new prograrn care has been easier 
to get but the giving of th~~ program seerns to vary 
from hospital to hospital. 

BY JUDGE LORD: 
Q. What I am interested 1n knowing is are you 

tolling us that there are certain areas in the City of 
Philadelphia where ( 41) people living in those areas 
cannot get medical care that they need~ 

A. Yes, in our agency we have found several like 
that but-that is, they cannot get continuing care. 
Emergency care they can always get. If it is some
thjng like a diagnosis of tuberculosis or something 
like that, there is no problem. 

Q. I am talking about somebody that is pregnant 
and has varicosities. 

A. Unless they live within the area of the hospital 
it may be not possible to get it. 

BY ~JUDGE l{ALODNER: 
Q. Not all hospitals have the program; is that it"? 
A. Yes, it has become easier with the grant and 

the new Pennsylvania medical care program. 

MR. CASPER: I shall investigate these facts 
as soon as I get back. 

BY MR. CASPER: 
Q. vVill you tell me this, please? Did you investi

gate the possibility of one of the other private agen
cies that are active in the field of maternal care, par
ticularly in the case of unmarried mothers~ 
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Did you investigate that possibility"? 
A. Ordinarily the agencies working with unmar

ried mothers- it is primarily around planning for 
the mother and the child ( 42) to be born rather than 
other children. 

Q. This is true. Did you, however, consider it~ 
A. It was something I considered but I did not 

actually contact them. 
Q. What I am asking you really is what possibil

ities did you explore in the public sector and in the 
private sector with respect to a plan that would tide 
Miss Smith over, as it were~ 

We are talking about what is for the purposes of 
argument here a temporary problem. 

A. Yes. 
Q. I am asking you the question: What possibil

ities did you explore in the public and in the private 
sector~ 

JUDGE SHERIDAN: Are you dealing only 
with respect to this pregnancy or this other thing. 

The other children have to be fed. 

MR. CASPER: That is what I meant to in
clude, Your Honor, for example when I referred 
to a possible temporary foster home program for 
the other children. 

JUDGE SHERIDAN: You are going beyond 
the pregnancy now~ Your question encompasses 
all the other children too~ 

MR. CASPER: Yes, Your Honor. 

A. Do you mean a program until December when 
she will establish ( 43) residence~ 

Q. Yes. 
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A. The primary family care agencie~ that g1ve 
financial assistance are agencies such as Salvation 
Army, the Episcopal Family Service, the Jewish 
Family Service. Most of them do not give ,long-time 
financial assistance. 

Essentially we are the agency that they turn to in 
those situations. 

Q. I understand that the practices vary. My ques
tion is specifically, did you in detail explore possi
bilities of tiding Miss Smith and her family over to 
next December in whatever way, with foster home 
care, with care for her situation, maternity care, with 
the public sector, the City Department of Public Wel
fare and the various private organizations of whom 
you know who may primarily not be concerned with 
the Miss Smiths~ 

Did you explore the possibility~ 
A. I did not contact the agencies because of our 

experience with them in other cases. 

MR. CASPER: Thank you. I have no other 
questions. 

(Witness excused.) 

(44) JUDGE LORD: Anything else~ 

MR. GILHOOL: Your Honor, I have no further 
witnesses. 

I think we have demonstrated that in the absence 
of assistance and with the termination of Travelers 
Aid plaintiff faces three choices, each of which neces
sarily would work to her irreparable harm. 

One is to attempt, albeit against the hard facts of 
11fe, to maintain herself with her children at their 
p:·esent residence without any source of income. 
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The other is to place her children in foster care, 
and the third is to return to Delaware which, of 
course, is both contrary to her intent and her purpose 
and would forfeit the very rights that she is here 
claiming. 

I think, Your Honor, we have established on the 
one hand that the harm to the plaintiff is extraordi
nary. On the other hand, Your Honors, we are talk
ing here about assistance in the amount of $115 every 
two weeks. 

This burden on the Commonwealth is certainly a 
negligible one. I am prepared, if Your Honors wish, 
to address the legal questions which are as I see them 
not only serious questions with respect to this statute, 
but as I see them now are sufficiently serious ques
tions to require that that statute be struck down. 

(45) JUDGE KALODNER: It is not enough for 
you to show that there will be irreparable injury and 
damage done if you don't receive the temporary in
junction. 

You must show some right to it, the basis for it. 

MR. GILHOOL: Yes, sir. 

JUDGE KALODNER: Tell us, by the way, what 
does the Anti-Poverty Program do; simply refer 
people to lawyers who refer them to other agencies~ 

Doesn't the Anti-Poverty Program do anything for 
people in need~ 

MR. GILHOOL: Yes, sir. It does quite a great 
deal for people in need. In Miss Smith's case it put 
her in touch with Travelers Aid. 
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JUDGE KALODNER: What about the la,vyer 
who put her in touch with Travelers Aid~ 

MR. GILHOOL: Yes, sir, the lawyers work and 
have their offices with the other P AAC workers. 

JUDGE KALODNER: Does it do anything else 
other than to refer them to counsel and various pub
lic charities~ 

MR. GILHOOL: Yes. sir. 

JUDGE KALODNER: Or private charities"? 

MR. GILHOOL: Yes, sir. For example, on each 
( 46) of the many occasions over the last five weeks 
Miss Smith has had to travel from Frankford to cen
ter city in order to receive assistance from rrravelers 
Aid. 

They have taken care of her children on each occa
sion when she has had to come into center city. 

JUDGE KALODNER: In what way have they 
taken care of the children~ 

MR. GILHOOL: Babysitting. 

JUDGE J(ALODNER: They provide babysitten;;. 
Do they provide any financial aid~ 

MR. GILHOOL: No, sir, they have no funds what
ever-

JUDGE KALODNER: It seems to me Anti-Pov
erty Program is a misnomer. 

JUDGE LORD: No, I think it is well named. It 
apparently has no money at all. 
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JUDGE IZALODNEH: Let me ::;ay that it seems 
to be irr1poverished in its adrninistration and its func
tioning as well as the name. 

MR. GILIIOOL: No, sir. I an1 not here either to 
defend or to-

JUDGE LORD: Mr. Gilhool-

MR. GILHOOL: -act as protagonist for the Pov 
erty Program. I am here for my client. 

(4-7) JlTDGE LORD: Excuse me. 

lVfR. GILI-IOOL: Excuse me, sir. Go ahead. 

JUDGE LORD: If the Anti-Poverty Program can 
act as a babysitter, couldn't it do that and perhaps 
1iiss Smith could attempt to get a job~ 

MR. GILHOOL: A fine question, Your Honor. 
The Anti-Poverty Program as you suggested and as 
Judge Kalodner has suggested is not entirely the n1ost 
fulsome program in the city. The office in Frank
ford-

JUDGE KALODNER: That 1s the understate
ment of the century. It is the most impoverished 
prograrr1 in the city. 

Let me suggest this to you; if they paid for a baby
sitter why couldn't they pay her to sit for her Ghil
dren~ 

MR. GILHOOL: Your Honor, that question I 
think would have to be addressed to Congress and the 
Office of JiJconomic Opportunity in Washington. 

JUDGE IZALODNER: If they paid somebody 
else to sit for the children why can't they pay for the 
mother of the children to sit~ 
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MR. GILHOOL: Sir, it is not a question of

JUDGE LORD: I don't know that they did. 

JUDGE KALODNER: Y·ou say they paid for 
babysittersY 

( 48) MR. GILHOOL: No, sir. Staff members of 
the Anti-Poverty Action Council in Frankford have-

JUDGE KALODNER: They paid them~ 

MR. GILHOOL: Yes, sir. They paid two social 
aides who act in many capacities, among them refer
ral capacities in the search for whatever might be 
required for the needs pressed upon the family who 
chances to be their client, and in the course of that 
they of course will do what is nec·essary to assist, to 
expedite, to make possible that assistance from third 
parties and so they will within the limits of their 
staff time babysit every couple of days. 

JUDGE KALODNER: They a,re a booking ag·en
cy. They book business for private agencies~ 

MR. GILHOOL: Yes, sir. Unfortunately, unlike 
a booking agency, they don't work ·On a commission. 

JUDGE LORD: Well, Mr. Gilhoo1, I am interest
ed in this. 

You said that when Miss Smith had to go into town 
to see Trav·elers Aid-

MR. GILHOOL: Yes. 

JUDGE LORD: -that the Anti-Poverty Program 
or whatever it is acted as a babysitter so that she-

MR. GILHOOL: One of their staff members did. 
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JUDGE LORD: One of their staff members did, 
( 49) I understand. 

MR. GILHOOL: Yes. 
JUDGE LORD: Now, my question is, if they are 

set up to babysit why couldn't they babysit while 
Miss Smith got a job1 

MR. GILHOOL: Your Honor, they are not set up 
to babysit 40 hours a week. 

JUDGE LORD: I see. All right, that answers 
my question. 

MR. GILHOOL: Judge Kalodner, I should like 
to respond to your question which I took as going to 
the legal basis ·Of the claim here. 

JUDGE KALODNER: You have to assert the 
legal right which will fall on the basis of our juris
diction. We may be entirely sympathetic but never
theless unless there is an assertion of a reasonable 
legal right, how can we act~ 

MR. GILHOOL: You have before you, Your Hon
or, a memorandum of law reviewing I think in suffi
cient detail to make it clear that not only is there a 
substantial constitutional question here-

JUDGE KALODNER: How is there a substantial 
question 1 You keep on saying there is a substantial 
question. 

How~ 

You say that there IS an interference under (50) 
the commerce clause. 

MR. GILHOOL: Yes, sir. 
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.JUDGJiJ I{ALODNER: How~ 

MR. GILHOOL: Sir, if I n1ay, let me start with 
argument No. 3 at page 14 of the Inemorandum. 

:MR. CASPER: May I interrupt, Your Honor~ 

May I have a copy of that? 

JUDGE KALODNEH: I have a copy of it here. 

1t1R. GILIIOOL: All citizens of the United States 
by virtue of the protections of liberty accorded by the 
"B_,ifth and Fourteenth Anwndments have the right to 
travel freely from state to state. 

This proposition is at this date extraordinarily 
clear. At page 14-, at the bottom of page 14, proceed
ing from Kent vs. Dulles to Aptheker vs. United 
States and 1Jnited States vs. Guest, the court has, 
and in the latter particularly, unanimously made it 
very clear that there is a liberty freely to travel from 
state to state and that that liberty is, as in the words 
of Aptheker, the court, the majority in Aptheker, is a 
constitutional liberty of the order of First Amend
rncmt rights. 

The Court is well a ware of the proposition that 
First Amendment rights and any address of protect
ed areas by the state require that that address be 
most narrow, most (51) precise, and most proper in 
attempting to achieve its legitimate purpose. 

The United States Supreme Court in Sherbert vs. 
Verner, which is discussed, Your H·onors, at page 14 
of the brief, held in a case quite like this that a state 
may not condition the receipt of assistance benefit 
upon the surrender of a constitutional right. The 
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constitutional right in this <:asp was freedon1 of re

ligion . 

. JUDGE l:Z_A __ LQDNER: That was a case where the 

woman said she wouldn't go back to her job because 
it required Saturday work and that was in conflict 
with her religious belief, and the Court held the state 
could not n~fnse to pay the unemployment for that 
reason. 

That i:-; llot the situation herP. 

lVIR. GILl-TOOL: Yes, sir. It is exaetly tlw same 
~itnation . 

. fUDGE KALODNER: How j! 

MR. GILHOOL: Juanita Smith live(1 in this Corn

monwealth in 1959. 

JUDGE KALODNER: She has been aw:;y from 
here for five years. 

MR. GILHOOL: That's right, but in leaving she 
exercised her right freely to move from state to state, 
a I iherty of t hP highest order. 

(52) In so moving, now having exercised that right, 
the Commonwealth says to her in terms of this resi
dence requirement that since yon moved we will not 
grant you assistance . 

. JlTDGE LORD: Now, let rne ask you this then. 

Suppose in the exercise of her right to travel she 

went from Philadelphia to Delaware and she said to 
Pennsylvania I want you to C·ontinue paying my 
public assistance and if you don't pay it simply be-
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cause I moved out of Pennsylvania you are interfer
ing with my right to travel. 

MR. GILHOOL: Our claim here, sir, is not that 
the state must affirmatively support the right to trav
el. On the contrary, our claim only is that the state 
may not limit the right to travel. 

It is a legitimate interest of the state, it seems to 
us, and perhaps this is the minimal test permissible, 
both under this section of the Constitution and under 
equal protection, that public assistance should be con
ditioned upon presence in the state and, of course, 
all those other criteria. 

JUDGE SHERIDAN: Would your argument be 
any different if she had never lived in Pennsylvania' 

MR. GILHOOL: No, sir. It would be a bit dif
ferent but it would still go to liberty, sir. 

We are dealing in this regulation with a right (53) 
that inhibits and deters the exercise of the liberty. 

JUDGE KALODNER: Were you counsel in the 
Delaware case~ The District Court has been desig
nated to hear this question. Delaware has a similar 
one-year eligibility. 

MR. GILHOOL: Exactly, and many of the states 
do, Your Honor. 

JUDGE KALODNER: Were you in that case~ 
If you weren't, I won't ask you a question. 

MR. GILHOOL: No, sir. I am not in that case. 

JUDGE KALODNER: All right, I wanted to ask 
whether in that case there is also a return of the na
tive, so to speak. 
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MR. GILI:-IOOL: I don't know, Your Honor. I 
dare say, however, the time for residence require
ments at least in the judgment of the members on this 
side of the Bar has probably come for review. In 
addition to that case there is a case pending before a 
three-judge court in Hartford, Connecticut, presided 
over by Judge Smith. That Court denied a motion to 
dismiss. 

As the Court is no doubt aware a state court in 
Utah did on January 27 issue n preliminary injunc
tion in a case of exactly these circumstances. 

JUDGE KALODNER: Why didn't you take this 
to the State Court, may I ask~ 

(54) You are attacking the constitutionality of the 
state law. Why didn't you test it in the State Court~ 

Isn't that the proper forum for testing the liberty 
or the constitutionality of a state act~ 

MR. GILHOOL: Y·our Honor, among the consti
tutional rights we are especially contesting here are 
rights that are inherently in the nature of federal 
rights. 

JUDGE KALODNER: You say you are being 
barred from the exercise of the liberty to travel free
ly from state to state; that therefore that statute is 
unconstitutional. 

Why don't you go to the State Court~ 

MR. GILHOOL: Because we preferred to raise 
this question of such considerable magnitude and re
lating to so many matters important in the Constitu
tion in Federal Court, and we have that right. 
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.J UDGJ£ K_ALUDNER: _ATell 't tlw f:;tate Courts 
eompetent to decide those questions"? 

:MR. GILHOOL: Yes, but the choice, Your Honor, 
of forum on a constitutional matter rests with us. 

This Court is a three-judge court and, as Your 
I--Ionor knows, there are certain advantages procedur
ally and otherwise to being heard before you. 

JUDGE l{ALODNER: I don't lnww tltat that i:-; 
such an advantage. 

(55) 1viH. GILI--IOOL: Your lionor, if this q_uL~s

tion, as I think it is, is a question of great importance 
not only to plaintiff but to seven million poor people 
in this country here now receiving public assistance 
and who, because of the multiplicity of residence re
quirements among the states, are essentially reduced 
to a status-are essentially prohibited from mobil
ity. The poor must stay put. 

JUDGE I{ALODNER: All right, g1ve us your 
argument on the commerce point. 

MR. GILHOOL: I have givPu you rny argmneut 
on liberty. 

JUDGE KALODNER: Are you familiar with the 
fact that the State ·Of Pennsylvania and most states 
have a residence requirement before you can vote~ 

MR. GILI-IOOL: Yes, sir. I certainly am. 

JUDGE I{ALODNER: Are those acts unconsti
tutional~ 

MR. GILHOOL: No, sir. I think not. Indeed, the 
Supreme Court has recently held that they are not. 
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.J UDG1~ KALODN~H: .!Dxactly ~o. The City of 
Philadelphia ~pccifiPs by its Charter that one cannot 
be employed hy the City unless onr i~ a resident of 

the City. 

MR. GILliOOL: Your llonor, that is another 
matter. I think the same argument that applies here 
would probably apply to employment. 

(56) \Vi til n•spect to the votiug· rPq nirernent s 
n1ight note that on next Tue:-day the voters of tl:is 
state will act on a con~.;titutiona1 arnendnwnt that 
would lower that n•q ui rerneut to t 111'<'(' rnonths . 

• JlTDG11J K.~\LODNER: But still it is n requtrt'

rnent. 

l\![R. G ILTIOOL: Your Jionor, jn the :B,ourth Cir
cuit case affirmed by the United States Supreme 
Court it was made very clear what legitimate inter
ests the state had in the establishing of voting resi
dence requirements for voting and chief among those 
was, as Your :Honors will recall, a question of resi
dence requi rmnent for voting in federal cl ections, and 
chief an1ong the reasons thought pern1issible by the 
Court to justify such a requirement was the interest 
of the state in assuring that in contemplation of the 
Electoral College and the summation of votes by state 
the state therefore had an intere·;t in assuring that 
all those who voted and henc(~ controlled how Mary
land went in the Electoral College, had some acquaint
ance with tbe cmnmunity, understood tl1e problems 
of that community, understood the relation of the is
sues in that election to the community. 

Now that justification is not present here. 
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JUDGE LORD: rrhat one isn't, but do you say 
there is no legitimate state purpose whatsoever~ 

MR. GILHOOL: Yes, sir. I find it impossible 
(57) to discover any legitimate state purpose here. 

JUDGE LORD: All right, I don't want to in
terrupt you in mid-flight. 

MR. GILHOOL: The one purpose, Your Honor, 
that might be postulated, that might possibly be per
missible, is referred to at page 6 of the memorandum, 
and that is the prevention of abuse of public assist
ance, this public assistance program by persons com
ing to Pennsylvania with no motive but to obtain as
sistance. 

As I argued with respect to liberty, any regulation 
of liberty must be the narrowest consistent with the 
objective. 

With respect to equal protection classifications that 
sweep with undue breadth, they are suspect indeed. 
They are invalid. 

That purpose, if proper, is not served consistent 
with those strictures by this statute, for this statute 
excludes not only those who may c-ome with a motive 
to secure welfare, and plaintiff did not come with 
that motive, but it excludes also those who may come 
for very good reasons, reasons that Mr. Justice 
Douglas talked about in concurring in Edwards vs. 
California; that is, the search f.or new horizons, for 
opportunity, for jobs, for education, for whatever, for 
what people generally move from place to (58) place 
in order to secure. 
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JUDGE LORD: rrrue enough, but Edwards vs. 
Ualifornia wa~ a different case. 

JUDGE KA_LODNER: That wa::; entirely differ
ent. 

MR. GILI-IOOL: Well, sir, 1n this case Pennsyl
vania has said to Juanita Smith that she may not 
come to Pennsylvania. 

JUDGE KALODNER: It didn't say she rnay not 
come; it said if you come to Pennsylvania you must 
live here a year before we will grant you unemploy
ment relief or mother's assistance. 

MR. GILHOOL: The Commonwealth is, however, 
now, Your Honor, saying to Miss Smith that she must 
return to Delaware. 

JUDGE LORD: No, they are not. 

JUDGE KALODNER: They are not saying that 
to her. They are saying you can live here, because 
the letter says we are cutting you off because you 
failed to meet the one-year eligibility requirement. 

It doesn't say you have got to go back to Delaware. 

Miss Haimowitz said her agency thought she could 
go back to Delaware and receive relief there and that 
is why they won't help her, but that is not the Com
monwealth 's-

(59) The Commonwealth is not sending her back. 

MR. GILHOOL: That is something like what 
South Carolina said in Sherbert vs. Verner and it is 
something like what the state said in Speiser vs. Ran-
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dalJ; i.e., unless ju the one ca~e you surrender your 
frcedorn of religion we will not assist you. 

JUDGE KALODNER: 'Vhat freedom are they 
a3king her to surrender1 

l\1R. GILIIOOL: They arc asking that she surren
der her liberty to move from place to place . 

. JUDGE I(ALODNER: rrhat is utter nonsense, in 
my op1n10n. 

JUDGE~ LORD: Let rne a~~k you this question, Mr. 
GilhooJ. Hypothesize with me for a moment, if yon 
will. 

A bum, a hobo, who travels frorn state to state, in 
th3 surnmertirne he goes to Maine, in the wintertime 
he goes to Florida, and he passes through various 
states on his travels and he decides, -vvell, I will stay 
in South Caroljna for about a week and pick up a lit
tle public assistance; then I will move on to Georgia 
and I will stay there a week and I will pick up a little 
public assistance. 

MR. GILIIOOL: Your Honor, in that case if re
stricting the movement of that person were permissi
ble and I argue that it is not permissible, in light of 
liberty (60) and in light of the commerce clause and 
privileges and im1nunities of the 14th and the 4th, 
but if it were pern1issihle this statute is not suffi
ciently narrow to achieve that purpose. 

JUDGE LORD : Excuse nw. I didn't finish my 
question. 

·lVIR. GILHOOI_J: Yes. 

JUDGE LORD: Which I will do. 
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VVould you ~ay that a ~~tate is eonstitutionally pro
hibited from saying that unless you are in the state 
two weeks we won't give you any public assistance~ 

MR. GILHOOL: Yes, I would, Your Honor. The 
state can't do that. Yes, that's right. 

JUDGE IZALODNER: Can or cannot"? 

JVIR. G ILI-IOOL: Cannot. 

JUDGE KALODNER: Well, you are eonsistent. 

In other words, the hobo coming into Pennsylvania 
has the right to receive assistance? 

:MR. GILliOOL: Y cs, sir. 

JUDGE LORD: In other words, the state can 
provide no reasonable regulation whatsoever. 

MR. GILHOOL: The state can, Your Honor, pro
vide-

JUDGE KALODNER: Answer our question. 

(61) Can the hobo come into Pennsylvania and re
ceive assistance~ 

l\1R. GILHOOL: Yes, sir. 

tTUDG E LORD: In other words you say there is
is the right to be a hobo, a First Amendment right or 
a commerce clause right 1 

1IR. GILI-IOOL: No, sir. The right of a hobo to 
m-ove across state lines is a right of First Amendment 
stature. It is a right of national citizenship. It is a 
right that is essential to the constitutional commit
ment to one nation. 
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JUDGE LORD: And a ~tatt~ must not iuterfere 
with that 1 

MR. GILHOOL: Sir, it rnight in the presence of 
extraordinary necessity interfere with such a right. 
That standard is the standard that has been applied 
in the cases cited in argument B of the brief. Those 
cases deal with the right to travel freely from state 
to state as based on the rights of national citizenship 
and is derived from our federalism. 

In those cases it is clear that the state can act only 
in the presence of extraordinary necessity. We are 
not dealing with any such necessity here. 

The purpose of the state in enacting this qualifica
tion can in no sense be regarded as one of extra
(62) ordinary necessity. Edwards and California 
makes that very clear. 

In Edwards and California indeed we were dealing 
in a historic period when~ not in numbers I dare say 
and not in severity by any contrast with the rest of 
society, when the country was still recovering and 
still largely in a depression, and when the question 
of interstate migration was particularly acute, and 
when as the Court in Edwards stated the burdens 
imposed upon a state by the movement of indigents 
into that state in financial terms might well be 
worth, they said staggering, none,theless, the Court 
held that it was not permissible for a state to attempt 
to close its boundaries solely to protect its purse. 

JUDGE KALODNER: The Supreme Court de
clared that that law was unconstitutional. 
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MR. GILHOOL: Your Honor, this statute has 
inevitably an exclusionary effect. It has such an ex
clusionary effect, Your Honor, as to-

JUDGE KALODNER: By the way, by the 
same token this lady, if she came to Philadelphia, 
couldn't get a job because she is not a resident of 
Philadelphia. Therefore she would be excluded in ex
ercising certain rights, the right to make a living. 

MR. GILHOOL: The statute, however, sir, has 
( 63) not guaranteed by the state to anyone the right 
to make a living. It has, however, by statute estab
lished for the needy the benefit about which we are 
quarreling here. 

JUDGE KALODNER: We get your point, I 
think. 

MR. G ILHOOL: With respect to the question you 
asked as to whether there is in fact an exclusionary 
effect, Toomer versus Witsell, referred to on page 5 
of this brief and which is discussed somewhat more 
extensively at page 12 of this brief, involved a dis
crimination in ,state statute imposing license fees on 
commercial fishing between residents and nonresi
dents. 

The differentiation there, sir, was something in the 
order of $250. The Court held that this differentia
tion had an effect so great that it was exclusionary. 

JUDGE KALODNER: Do you think that situa
tion is analogous to the situation here! 

MR. GILHOOL: Yes, sir. I certainly do think it 
is. 
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JUDGE IZALODNER: Thai 1s a difference of 
opinion. That is what they say makes horse races. 

MR. GILHOOL: We are dealing here, sir, with a 
plaintiff who because of her prior citizenship in Dela
ware is being discTiminatcd against by the Common
wealth of Pennsylvania. 

(64-) JUDGFJ K.ALODNER: All right. 

JUDGE SllB~RIDAN: I want to ask yon one par
ticular question. 

Is this father, as I recall the law, still liable for the 
support of his daughter, lVIiss Sn1ith? 

l\1R. OILHOOL: Yes, sir. lie is m the law liable 
for their support. 

tTUDGE SHERIDAN: You haven't exhausted that. 

MR. GILHOOL: As Your Honor knows, liability 
at law for support is quite a different thing from the 
reality of support. 

~rUDGE SHERIDAN: We can't assurrw that. 

:MR. GILI!OOL: The plaintiff here testified, Your 
IIonor, that ]n previcus support actions against two 
of the gentlemen in question-

tJTJDGE SI-IERIDAN: Excuse nw. I mn talking 
about her own father. 

1\fR. GILHOOL: Her own father, Your Honor Of 

Plaintiff here testified that he has six children of his 
own. 

JUDGE SHERIDAN: That is correct. 
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l\1R. G ILliOOL: .1\nd a second wife. I-Ier own 
father, Your lionor, plaintiff testified, lost his job in 
January. Either of those circumstances and each of 
then1, Your I-IonoT, would preclude under the la\v of 
the Commonwealth of (65) Pennsylvania any support 
from him. 

J1JDG E SIIEHID1\N': That \Votlld preclude it 1 I 
wouldn't know that. 

~111. GILI-IOOL: Yes, sir. 

JUDGE SHERIDAN: lie may vrry well 1w able 
to support ltcr or take her in. 

JUDGE I{ALODNER: Anything else~ 

l\IR. GILIIOOL: That's all from my side. 

I thank you, Your Honor . 

• JUDGE I{ALODNER: All right, Mr. Casper. 

I understand you haven't seen the brief but you 
were put on notice, as it were. 

Do you have anything to say now o? 

1IR. CASPER: I would like to say this, Your 
Honor. I don't think I could distinguish the Ed
·wards case any better than the Court could, so I won't 
say anything moTe about that. 

JUDGE LORD: That is the safest \vay. 

JUDGE IZ:ALODNER: By the way, has there 
ever been an attack made on the constitutionality of 
this pnwision in Pennsylvania~ 

lVfR. CASPER: No, Yonr I-Ionor. 
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JUDGE KALODNER: It has been in effect for 30 
years now. 

(66) MR. CASPER: Yes. I do want to say this, 
starting at the end, the legal point ·Of view. 

Obviously plaintiffs are trying something new. 
There isn't any authority they can rely on and I want 
to say this. 

This is not a situation where the Commonwealth 
says to anybody keep out of Pennsylvania. It is 
merely a regulation of a grant system and Mr. Gil
hool has said time and time again he doesn't say there 
is a constitutional right to public assistance. The 
exclusionary effect that he talks about won't be any 
different on anybody outside of Pennsylvania if Penn
sylvania had no public assistance at all. 

He says there is no such right, so if you are going 
to be logical about that the exclusionary effect is 
not something that is specifically traceable to this 
one year's residence requirement. That is fir.st. 

Secondly, it is sort of strange to talk in one sense 
about the exclusionary effect. The plaintiff in all 
the cases that we have are people who haven't been 
excluded. I didn't ask Miss Smith in the context 
whether she knew anything about the Pennsylvania 
Public Assistance Law before she ever came here, but 
there has been a study, Your Honor, I don't want to 
testify here, but it seems highly unlikely that decisions 
to move about, whether it is by the hypothetical hobo 
(67) or by somebody who is in search of a better life 
and usually sets his sights way above the dole. It is 
not one of those things as if people sit down and 
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calculatedly make determinations in terms of dura
tiona! residence requirements of public assistance. 

Residence requirements with respect to all sorts 
and kinds of state regulations have been not only 
known for years, they are current today. I happen 
to be a lawyer. If I want to go to Florida because I 
like the sun I can go to Florida, it is my constitu
tional right, but I can't practice law, not for ten 
years. It is part of their law. That one hasn't been 
challenged yet as far as I know. 

Now, I am affected by that and there are any num
ber of other residence requirements; not only the 
voting one but with respect to all sorts of facilities 
made available by states through their economy. Be
cause of the Hmited resources that this particular 
state has in its economy it has a first and primary 
duty to its residents. 

I don't want to say any more about the legal 
part of it but I do want to say on the question of ir
reparable injury it is interesting to note in this case 
that first of all I suggest plaintiff has not made out 
a case of irreparable injury. He has not suggested 
that Miss Smith will starve. I don't think she will 
starve in this particular situation and ( 68) please 
don't understand me in the wrong way. I do under
stand that there are from a humane point of view 
very serious problems of poverty involved and I 
don't want to make light of them. 

I am just saying in the legal setting I don't think 
plaintiff has made out a case of irreparable injury. 
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First of all, you may recall in my cross-exan1ination 
I had very grave doubts as to whether the poten
tials for help in this situation really have been prop
edy exhausted. I asked that of both 11iss Smith and 
the lady from Travelers Aid, whether there had been 
a detailed c-ontact with the City Department of Public 
Welfare who, after all, have a responsibility in this 
matter under the County Institution District Law. 
The City Departinent of Public Welfare is in Phila
delphia the County Institution District and I have 
not bern told of any efforts n1ade, of any plans looked 
at. 

Now, we do know about a different program, a fos
ter care program which, incidentally, is paid for at 
more than the public assistance rate but if you take 
all these things into consideration, these are all pos
sibilities and they haven't been explored yet. How 
can we meaningfully talk about irreparable injury<f 
That is one. 

Two, as Your I-Ionors know, there is even in Penn
sylvania, never mind about {Jtah and Connecticut and 
( 69) Delaware, another case raising the same ques
tions in a different district and that is Leila Wag
goner in Pittsburgh. 

Now, what is the difference 0? The difference is that 
in this case 11iss Srnith came from Delaware and the 
County Board of Assistance thought when she ap
plied there was a reciprocity agreement between Penn
sylvania and Delaware in force, and gave her two 
checks. They found they made a mistak0 . 

. JTTDGE KALODNER: In this cns0~ 
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lVIR. CASPFJR: Yes, in t hj s case. In the Wag
goner case Mrs. Waggoner applied for assistance and 
there was no question of any reciprocity agreernent 
from California, and they immediately said you haven't 
been here one year, you are not eligible. 

Now, Your Honors, you have got the sarnc consti
tutional i ssuc involved. vVou1d it in any sense be fair 
to say that because the County Board of Assistancr 
rnadc a rnistake to the extent of two paynwnts-

.JUDGF~ l{ALOD~ER: No one is arguing that 
here. 

:HR. CASPER: l beg pardon, let nw finish, to 
say that to enjoin the County Board from discontinu
ing assistance which they paid-

JUDGE LOHD: If we do it we will do it a little 
di_fferently. We will enjoin them from refusing to 
pay. 

(70) n,;rR. CASPER: I understand, Your Honor. 
I am not going to say any more about that. 

.JUDGE SHERIDAN: Do I understand that if 
these children went into a foster home, in December 
then she could get assistance~ 

MR. CASPER: If she is then financially eligible, 
yes, Your Honor. 

That is all I have, Your Honor . 

. JUDGE LORD: We will take it under advi~rment. 

(Adjournment) 
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In the United States District Court for 
the Eastern District of Pennsylvania 

(Title Omitted in Printing) 

VII. 

CONTINUED HEARING SUR PLAINTIFFS' 
MOTION FOR PRELIMINARY INJUNCTION 

May 29, 1967 

(73) JUDGE LORD: Smith against Reynolds et 
al. 

MR. GILHOOL: May it please the Court, I have 
a motion for determination by this Court that a class 
action may be maintained. 

JUDGE KALODNER: Why do you need it' 

MR. GILHOOL: Strictly speaking I suppose I 
don't need the motion. 

JUDGE KALODNER: Then why are you doing 
something you don't have to do~ 

JUDGE LORD: I think he does. 

MR. G ILHOOL: Sir, it was suggested by the 
Court that it might be appropriate, and I have it with 
a draft order for Your Honor's contemplation. 
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The Health and Welfare Council by its counsel, 
Frederic Ballard and Matthew Strickler, have author
ized me to say to the Court that they have author
ized a petition for leave to appear amicus curiae and 
will, with the Court's permission, have a brief this 
week. 

I have, Your Honor, three, perhaps four witnesse·s 
this morning and I should like-

JUDGE KALODNER: Everybody might as well 
file. We will have a free-for-all. 

MR. GILHOOL: Yes, sir. This is a matter that 
concerns a great many people and a great many people 
are (74) interested in addressing the Court on the 
matter. 

If I may I will proceed with my first witness. 

JUDGE LORD: Yes, go ahead. 

MR. GILHOOL: Miss Deborah Davis, please. 

MR. CASPER: If I may, Your Honors, I would 
like to know if I may what Mr. Gilhool is seeking to 
prove by putting on this testimony today. 

JUDGE LORD: Are you asking for an offer of 
proof~ 

MR. CASPER: Yes, sir. 

JUDGE LORD: We can probably do it just as 
quickly by the witness, since there is no jury present. 

MR. GILHOOL: Your Honor, very shortly, Miss 
Davis is the Director of the Bureau of Assistance 
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Policie8 and Standards, Office of Public Assistance, 
and as such has particular responsibility for the ad
ministration and oversight of the operation of the 
residence requirements. 

It is the administration and operation of that re
quirement that she will testify to. 

DEBORAH DAVIS, SWOl'Jl. 

Direct Examina.tion 

.MR. CASPER: Your IIonor if I rnight I still 
(75) I don't know how this will be relevant to the is
sue. 

JUDGE l{ALODNER: Keep your voice up. 

~1R. CASPER: Y-our Honors, I still don't know 
how Miss Davis' evidence will be relevant. It ap
pears we are here on a question of law. 

JUDGE I{ALODNER: Did you move to dismiss t 
I can't recall anything of record. 

Did you move to dismiss~ 

MR. CASPER: No, I believe I did state though, 
Your Honors, that apart from the fact that we put in 
question with respect to the complaint I believe we 
did say in the answer, we didn't make a separate m-o
tion to dismiss, but I believe it is perfectly all right 
to state as we did in our pleadings, in our answer, 
that there is no cause for which relief can be granted. 

JUDGE LORD: That 1nay be, that you alleged 
that, but we have nothing before us on which to act 
with respect to a motion to dismiss. 
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1\tlR. UA8PiiJR: X o, Your Honor. I understand 
that. 

I merely \Yould like, s1uce we have had a hearing 
and know \Yhat ihe case is about, and the question is 
the constitutionality of the residence requirement, I 
don't want to be carping about it, but I just would 
like to know (76) what the relevance of the proposed 
testimony is to the issue that is before the Court . 

. JUDGE KALODNER: I can't understand the 
Attorney General's office in this respect. It seems as 
if the right hand doPsn 't know what the left hand is 
doing. 

In the case of Leila vVaggoner in the J\iiddlc Dis
trict of Pennsylvania in which a constitutional court 
has been appointed, in that case they have moved to 
dismiss the complaint and for surnmary judgment. 
In this case they haven't. 

lVIR. CASPER: No, there is an explanation for 
that, Your Honor. If I may say so, I thought that 
the same thing was accomplished since the Waggoner 
case ·was the first one, and I th1nk we would go along, 
in Pennsylvania. 

JUDGE I\:ALODNER: \Vhat difference does that 
make, whether it is the first or not o? 

If you agree that a motion to dismiss should be 
filed, why wasn't it filed in both cases~ 

MR. CASPER: It is rny understanding we would 
not file a motion to dismiss or, in the alternative, for 
summary judgment, until we were faced with the ques
tion of having had at least one hearing in this case 
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and whether we could arrive at a ~ituation of quick 
disposition. 

JUDGE KALODNER: Without having rrwved 
here for it~ 

(77) MR. CASPER: I believe we have done this, 
in effect, by our allegation in our answer which I 
believe is the same as a motion to dismiss. 

JUDGE LORD: It certainly is not. 

JUDGE KALODNER: I don't know whether
how you can say that, whether in state practice or 
Federal practice, that the denial of the cause of action 
in an answer is equivalent to a motion to dismiss, or 
for summary judgment. 

MR. CASPER: Only on the ground, Your Hon
ors, that some of the matters that had been alleg-ed 
as a basis for your motion to dismiss, you can instead 
put into an answer. 

JUDGE KALODNER: What~ 

MR. CASPER: You can put into an answer the 
same allegation. 

JUDGE KALODNER: I don't think that is a 
valid answer. 

MR. CASPER: Very good. 

JUDGE LORD: Go ahead, Mr. Gilhool. 

MR. GILHOOL: Thank you, Your Honor. 

BY MR. GILHOOL: 
Q. Miss Davis, what is your occupation~ 
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A. I aru Director of the Bun~au of As::;i::;tance 
Policies and Standards in the Office of Public Assist
ance. 

Q. How long have you held that position oz 

(78) BY JUDGE KALODNER: 
Q. That is in the Comm·onwealth of Pennsylvania~ 
A. The Commonwealth of Pennsylvania. I have 

held the position since 1958. 

BY MR. GILHOOL: 
Q. What previous positions have you held 0

{ 

JUDGE KALODNER: What difference does 
that make~ Really and truly, what difference 
does it make here~ 

MR. GILHOOL: Your Honor, I want to in
dicate-

JUDGE l{ALODNER: This lady has been 
there since 1938. That is almost 30 years. 

MR. GILHOOL: Your Honor, '58. 

JUDGE KALODNER: '58~ What is the dif
ference~ She has had nine years. 

MR. GILHOOL: Your H·onor, her previous 
positions with public assistance will indicate the 
range of her experience with public assistance 
and the matter before the Court. 

THE WITNESS: I have been employed by 
the Department for 32 years. I have worked 
in various positions of responsibility. 

BY MR. GILHOOL: 
Q. Would you indicate what those positions have 

been~ 
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A. ~ince 1944 I have been in the State Office, 
IIarrisburg (79) office, and I have held positions as a 
field representative, as an assistant to the Director 
of Fie] d. Service, and as a policy specialist. 

Q. And you have also served as a supervisor and 
as a case worker, have you not~ 

A. In the County I served as a case worker and 
supervisor, yes. 

Q. \Vhat are the duties of the Bureau of Policies 
and Standards~ 

A. The duties of the Bureau are pdmari1y the de
velopment of policies and procedures in accordance 
with the law and Federal requirements. We have ad
ditional duties, one of which is the analysis of cern
plaints, appeals that come to the office from all 
sources, includjng representatives, clients themselves. 

We also have responsibility for interpreting policy 
and it is in this responsibility we deal with the coun
ties and with the field staff. 

Q. \Vhat are the duties of the Bureau with respect 
to the residence requirement~ 

A. The duties-

BY JUDGE LORD: 
Q. 11iss Davis, are you reading from something"? 
A. No. 

( 80) Q. I didn't think you were and therefore 
would it be convenient for you to keep your head up, 
because you are dropping it below the level of the 
Bench and that is cutting off the flow of sound. 

A. I will pull myself up here. 

J1JDG E LORD: Yes. 

JUDGE ICALODNER: Read the question. 
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( rl1he following read by the reporter:) 
'' Q. vVhat are the duties of the Bureau with 

respect to the residence requirement~'' 

THE vVITNESS: In respect to residence we 
have developed the regulations in accordance 
with the Pennsylvania State Law and our re
sponsibility there extends to getting reciprocal 
agreements as provided by law with other states. 

BY MR. GILHOOL: 
Q. How many applicants in calendar 1966 were re

jected because of the residence requirement~ 
A. 1520 families and 2-

JUDGE KALODNER: 15-

A. (Continuing) 1520 families and 2,967 persons. 
Q. Do you anticipate that a similar number will 

be rejected in this year and in the following year~ 
A. Yes, there has been very little change in the 

number over the years. 
(81) Q. What are the characteristics of the reject

ed applicants~ 
A. The Department does not keep characteristics-

JUDGE KALODNER: Pardon me. 

BY JUDGE KALODNER: 
Q. Does this residence requirement extend to all 

phases of public assistance~ 
A. Yes. 
Q. Blind, pensions~ 
A. It extends to all phases except medical assist

ance. The medical assistance program which went 
into effect in 1966, January 1, by Federal prohibition 
does not carry a durational residence requirement. 
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Q. But blind, pensions for the aged'? 
A. Yes:, all the other categ·ories that are assisted 

are subject to one year, yes. 

BY MR. GILIIOOL: 
Q. The medical assistance program you speak of 

provides in-hospital care~ 
A. Yes, it provides in-patient hospital care, visit

ing nurses' services. 
Q. Fine. 
A. Post-hospital nursing. 

BY ~JUDGID l{ALODNER: 
Q. There is nothing in the legislation with refer

ence to (82) that~ rrhere is no residence requirement 
as to that, is there~ 

A. No, we are specifically prohibited from having 
one by Federal law. 

Q. .So there is no legislative mandate with respect 
to medical assistance, as to the period of residence in 
the state~ 

A. No, no. 

JUDGE KALODNER: All right. 

BY MR. GILHOOL: 
Q. What are the characteristics of the applicants 

rejected on the grounds of residence requirement' 
A. Well, as I say, the Department itself does not 

keep records of the characteristics of people who are 
rejected on account of residence. 

However, in 1959 Dr. Artigues of the Pennsylvania 
-University of Pennsylvania made a study in which 
I assisted and the findings I think remain valid, at 
least from the analysis that we are able to make from 
correspondence, and from that the figures that he 
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arrived at \VerP 40 percent previously lived in Penn
:::ylvania, 60 percent have relatives here, 64 percent 
came to get jobs and 37 percent had jobs when they 
came. 7 percent came because of health reasons. 

Q. Do you have any sense of the stability of resi
dence in the previous state of these applicants~ 

A. Yes, again from Dr. Artigues' study 50 percent 
Lived (83) in the state fr.om which they came over 
five years; less than 1/10 had less than a year's 
n·sidence in the other state. 

Q. Do you have any sense of the numbers of re
jc~c::cd applic:ants wlu had been recipients of public 
assistance in the staiP fron1 which they came~ 

--'t\_· Only 10 percent had received public assistance 
in the states fron1 which they came. 

Q. Characteristically how long have the rejected 
applicants lived in Pennsylvania before they applied 
for public assistance 1 

A. One half have lived here six months before 
they apply for assistance from this state and two 
thirds had two or more m.onths residence. 

Q. Will you describe the characteristics of some 
of the rejected applicants that have come to your of
ficial attention in the last couple of weeks~ 

A. We have a number of case situations. For ex
ample, here is a woman 80 years old. She came to 
Pennsylvania to live with her son who died a few 
months later, leaving nothing. She applied for as
sistance. She was found ineligible-

BY .T1TDGE IZALODNER: 
Q. Old age assistance? 
A. Yes, 80 years old. 
Q. Yes~ 
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A. I-Iere is a n1an of Iniddle ago. I-Ie had been 
born and raised (84) in Pennsylvania but ran a busi
ness in another state. 

His son was inducted into the Anny last sumrrwr 
and sent to Vietnain. The man wrnt to visit a Inar
ried daughter in Israel. He was taken very ill. 

IIe returned to Pennsylvania last fall and had three 
operations, for ·which he ree0ived n1edical assistance. 
l-Ie is now living with his rrwther and father, whose 
only inc·ome is Social Security. fiC> has no insuranee 
or income and cannot work. 

The son, who is on emergency leave frorn Victnmn, 
1nade application for public assistance for his father's 
period of recuperation. 

BY :MR. GILHOOL: 
Q. And the application was accepted~ 
A. The application would be rejected because he 

doesn't have residence in-

JUDGE I{ALODNER: VVhat is the point of 
this examination~ lTndoubtedly hundreds of 
people are denied all forms of public assistance 
in Pennsylvania because they are unable to satis
fy the statutory one-year residence require
ment. 

That is not disputed. 

MR. GILHOOL: Yes, Your Honor. That is 
:)0. 

~JUDGE KALODNER: In other words, the 
Department of Public Assistance is giving effect 
to the legislative (85) mandate. 
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What is the purpose of this examination~ 

~IR. GILHOOL: The purpose, Your Honor, 
is this. We are here challenging a statute of the 
Commonwealth of Pennsylvania. \Ve think it 
important, therefore-

JUDGE KALODNER: It imposes a hardship 
on those who are unable to receive any and all 
forms of public assistance, because of the one
year residence requirement. 

~1:R. GILHOOL: Yes, Your Honor. 

JUDGE KALODNER: Is there any question 
about it? 

~1B. GILHOOL: No question whatever. 

JUDGE I(ALODNER: All right, why do you 
need t,) offer proof~ 

~1R. GILHOOL: We think it important, Your 
Fionor, that the record should indicate with some 
precision exactly the characteristics of those ·who 
come under this requirement. 

We think that germane, Your Ifonor, to a judg
ment here. 

,JUDGE KALODNER: \Ve havP two instances. 
You are piling up instances of cases. 

).I ow, what useful purpose does that sen~P? 

~fR. GILHOOL: Your Honor-

JUDGE KALODNER: All these hardship 
cases are very moving. 
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(86) MR. GILHOOL: Simply, Your Honor, it 
makes a full record which I think important to 
the determinatjon of this case. 

JUDGE KALODNER: You can keep this up 
for a year. Do you think that would have any 
r-eal value, by piling up the record~ 

MR. GILIIOOL: Your Honor, Miss Davis has 
testified-

J-UDGE l{1\LODNER: I don't think that the 
Commonwealth could possibly contend that the 
one-year residence requirement does not result in 
hardship to those people who are denied assist
ance by reason of the ·one-year statutory require
ment, or residence. 

MR. GILHOOL: Yes, Ynur I-Ionor. 

JUDGE KALODNER: If they did deny it, of 
course, they would cite such a denial. 

l\1R. GILHOOL: Your Honor, l\iiss Davis has 
testified as to some of those cases rejected here 
in Pennsylvania. 

I should like her to go on and testify as to 
those on public assistance in other states who had 
previously resided here, whose applications have 
been rejected. 

The significance of that testimony, Your lion
or, is precisely the fact that those applicants for 
public assistance must come back to Pennsyl
vania or should have stayed (87) in Pennsylvania 
if they were to receive any income at all. That, 
Your Honor, goes-
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JUDGE KALODN:ER: Because of migration~ 
Because of migration people failing to meet the 
residence requirements from the state where they 
come, then they come back to Pennsylvania, they 
are unable to satisfy the residence re(}ui rement ~ 

Is there any question about that? 

}Y1R. GILHOOL: Well, Your IIonor, one of the 
questions in this case is whether the residence re
quirmnent does in fact bind recipients of public 
assistance into the state where they are receiving 
public assistance, and effrctively prrvent their 
mobility to other states. 

~ow, the testimony that I would like ~1iss Dav
is to proceed to goes to that question. 

@JUDGE KALODNER: You don't need any 
proof of that, do you~ 

MR. GILHOOL: If Your Honor thinks not I 
am very pleased to agree. I thought that was 
in dispute the last time we were before the Court. 

JUDGE LORD: Mr. Gilhool, it seems to me, 
and I am speaking now only for myself and 
not for the Court, that the real question here in
volved is whether or not a state can impose a 
reasonable residence requirement, N·o. 1; that is, 
(88) whether it can constitutionally 1mpose a 
reasonable residence requirement. 

MR. GILHOOL: Yes, sir. 

JUDGE LORD: And secondly, if it can, wheth
er the one year is a reasonable residence require
ment in this case. 
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MR. GILIIOOL: Yes, sir. 

JUDGE LORD: I have no idea of whether I 
speak for the Court or not, but I am merely voic
ing my own feeling. 

MR. GILHOOL: Yes, sir. I would pose the 
questions exactly that way. 

JUDGE KALODNER: What cvidene:e do you 
have ·On that score~ 

MR. GILHOOL: The testimony to date, Your 
Iionor, has indicated the rejected applicants 
share, with other needy residents of Pennsyl
vania, certain characteristics. 

That certainly goes to the question of \vhether 
this is an arbitrary classification or-

JUDGE KALODNER: Nobody has argued the 
question of discrimination against this particular 
party or plaintiff in this case. That hasn't been 
raised. 

l\IIR. GILHOOL: Your Honor, I am

JUDGE KALODNER: You are not charging 
discrimination against your plaintiff, are you~ 

MR. GILHOOL: Yes, sir. We are. 

(89) tTUDGE KALODNER: As a class~ 

MR. GILIIOOL: As a class, yes, sir, proceed
ing from the face of the legislation. 

JUDGE J(ALODNER: rrhe point is the legis
lation is universally given effect in Pennsylvania. 
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BY JUDGE l{ALODNER: 
Q. I would like to ask y<nl one question. How 

m.any states, do you know-

JUDGE KALODNER: r:l"'he Commonwealth 
has failed to offer any evidence. I have got to 
ask the witness. 

The Commonwealth has failed to i el1 u~ 111 any 
of its p~eadings, anywhere, any time. 

BY JUDGE l{ALODNER: 

Q. IIo\V n1any states have a residenrr rrquiremcmt, 
whether it is a month or five years~ 

A. 44 states have. 

Q. Pardon me~ 
A. 44. 

Q. I! ow many states have public assistance~ 
A. Oh, all states have public assistance. 

Q. 44 have a limitation, residence limitation? 
A. Yes. 

Q. Can you tell us what those periods range, the 
range of those periods~ 

(90) A. They range from five years-I have all 
the residence requirements listed here as taken from 
the APWA Directory. 

~1R. GILHOOL: Your Honor, we should be 
pleased to present to the Court a copy of that 
record. 

BY JUDGE KALODNER: 
Q. Let the witness answer. 
A. Arizona, five out of the last nine years for old 

age assistance; five out of the last nine years for 
blind; one year for ADO. 
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Q. .Just what Jo you mean, five out of nine~ 
A. Five consecutive years out of-or five years 

out of the last nine. It can be any five within those 
nine years. 

Q. They rnust have lived for a period of five 
years out of the last nine~ 

A. Right. 

Q. This would take into account those who \Youl d 
rnove out and corne hack in~ 

A. Yes. 

Q. All right, I just wanted to make it clear. Now, 
the other six states don't have any public assistance 
program, or do you have-

A. Oh, no. They have. 

Q. Without residence requirements~ 
A. Oh, no. They have public assistance programs. 

Public (91) assistance is a national program. 

JUDGE LORD: But no residence-

BY J1JDGE KALODNER: 
Q. I kno·w, the Federal Government has one. 
A. The states in order to get Federal money have 

to have a public assistance program. 

Q. Are there any states in the union that don't 
have a public assistance program~ 

A. No. 

Q. You spoke of 44. 
A. Six have no residence requirernent. 

Q. There must be six states that have no residence 
requirement~ 

A. That's right. 
Q. All right, what are they? 
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A. RhodP Island is out>; Nevv York, Kentucky, 

Hawaii. 

BY :MR. GILIIOOL: 
Q. rrhosc• ~;tatcs have no residence requirenwnts 0? 

JUDGE l{ALODN"ER: Let her finish, please. 
She is giving us the narnes of six. 

ShP has giveu us four. 

rrHE \VIT;\fESH: I gavt> you five, didu 't 11 

.JUDGBJ LORD: B'our. 

(92) BY JUDGE KALODNER: 
Q. Rhode Island, New York, Kentucky, liawaii. 
A. My rnathematics are wrong. \Ve had 46. 

MR. GILHOOL: Your Honor, if I may, the 
44 states-

THE WITNESS: 46 states. 

MR. GILHOOL: -have residence requin~

ments. 

THE WITNESS: Right. 

1fR. G ILIIOOL: Fine. In fact, Your :Honor, 
of those 46 three have residence requirements gen
erally but not for aid to families for dependent 
children. 

The District of Columbia has a residence re
quirement generally as well and there are four, 
as the record shows, that have no residence re
quirements whatsoever. 
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If I rnight leave the line I \Vas pursuing, en
tirely satisfied with Your I-Ionors' indication of 
the irrelevancy of the testimony to the facts that 
are undoubtedly clear, I might proceed. 

BY lVIR. GILHOOL: 
Q. Miss Davis, if the residence requiren1ents were 

eliminated what would be the cost~ 
A. The cost would be $1,637,500 in state funds. 

Q. And in Federal funds? 
A. $1,400,000 in Federal funds, or a total of 

$3,037,500. 

(93) BY JUDGE KALODNER: 
Q. I-Iow do you arrive at that? 
A. This is based on an estin1ate of the number of 

families who would apply for assistance as a result 
of dropping the residence requirement. 

Q. How do you arrive at that, based upon what 
experience~ 

A. Well, what our research people did was multi
ply the number of rejected applicants on an average 
in a year and that comes out to-by three. They fig
ured there would be three times the number of peo
ple applying. 

BY MR. GILHOOL: 
Q. And on what basis did they choose that factor¥ 
A. On their experience with the other states, from 

other states that relatively few people apply for as
sistance or come to another state for assistance pur
poses. 

Q. In other words, you contemplate no great in
flux of indigent poor because of the elimination of the 
residence requirement~ 
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A. Right. 

Q. Is this ba~ed on the experience 1n New York, 
Rhode Island 7 1(cntucky and Hawaii~ 

A. This is based on the experience of New York 
and Rhode Island. 

Q. vYith other change~ in regulations have your 
projections (94) of additonal cost proved accurate~ 

A. Our projections of cost have proven exception
ally accurate. 

Q. vVhat is the present total public assistance 
budget of the Comrnonwealth of Pennsylvania~ 

A_. The total budg(~t is $336,557,000. That is for 
the fiscal year ending in June 30th. 

Q. I-Io·w is the public assistance budget formulat
ed7 

A. The public assistance budget is based on esti
mates of economic conditions, the number of people 
who will be affected by it during the year's period, 
and that about does it. 

Q. Would the elin1ination of the residence re
quirements at all complicate the budgetary process~ 

A.. Not for the number of people involved. We 
based our estimates on 362,000 people, so 1500 more or 
less isn't going to substantially affect that. 

BY JUDGE KALODNER: 
Q. Ilow many people are rcce1v1ng public assist

ance in Pennsylvania~ How many cases do you have 
no\v of all facets other than medical assistance~ 

_A. Other than medical assistance it is about 347,000 
right now. 

Q. So we n1ay have it for the record, what cate
gories arc they, 1vitl10ut a breakdown~ 
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(g5) BY MR. GILHOOL: 
Q. What are the categories? 
A. Old age assistance, aid to permanently and 

totally disabled, aid to families with dependent 
children. That is called ADC. 

BY JUDGE I\~ALODNER: 
Q. That is generally called Widows' and Mothers' 

Assistance~ 

A. Yes, blind pensio11. 

Q. And unemployed"? 
A. And general assistance. 

Q. Those five categories? 
A. Right. 

BY MR. GILHOOL: 
Q. Given the residence requirement, what admin

istrative burden is imposed on the public assistance 
program by it~ 

A. In the policy that denies assistance to people 
it creates administrative problems in trying to search 
out other resources, in trying to get the kind of help 
that people need. 

In connection with residence much of the problem 
goes right from the case worker up the line of admin
istration. That is why I am loaded here with case 
examples, because we get them in the Harrisburg 
office. 

BY JUDGE KALODNER: 
Q. In view of the experience you have just recited 

to us, (96) having been with the Department of Public 
Assistance a number of years, the last eight or nine 
years in the important office you occupy, has there 
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been any representation made to the Legislature with 
reference to the elimination of the one-year residence 
requirement by the Department of Public Assist
ance~ 

A. Yes, there has. We have proposed a change in 
the residence requirement on a number of times but 
the latest one is a proposal of one out of five years. 

Q. Is what? 
..._~. The person have a one year '8 residence out of 

five years. 

Q. And what happened to that proposal~ 
A. It was turned down by the Legislature. It is 

being reintroduced this year, I understand. 

BY JUDGE SHERIDAN: 
Q. Why hasn't the Department proposed the com

plete elimination of all residence requirements in
stead of coming to one of five~ 

There must be a reason. 
A. There is a lot of feeling I think about assistance 

to persons who haven't been residents of Pennsylva
nia and a fear that it will greatly increase costs, 
which you can't counteract by estimates. 

Q. How would it increase cost? I think your tes
timony has (97) been the opposite, hasn't it~ 

A. Yes, I know, but I am talking about the public 
opinion. 

Q. My question is directed to the Department, not 
the public. 

A.. Well, this is why the Department doesn't get 
its proposals enacted by the Legislature, because there 
is a pool of opinion that the residence requirements 
result in an influx of people into the Commonwealth. 

LoneDissent.org



Deborah Davis-Examined 
by the Court 

BY ~JlTDGEJ I{ALODNER: 
Q. In other words we cau take from that that the 

Legislature hasn't agreed with the es6mate made by 
the Departrnent of Public Assistance as to the impact 
of a modification or total elin1ination of the residence 
requirerrwnts; is that a correct statement 1 

A. Right. 

BY :MR. GILIIUOL: 
Q. I-Ias the experience of New York, Rhode Island, 

llawaij and I{entucky been called to the Legislature's 
atten6on~ 

A. The experience hasn't actually-

BY J1JDGE SIIERIDAN: 
Q. What~ 

A. The experience hasn't proved that there is an 
influx of people in to receive assistance. However, it 
ha,sn 't relieved the sentiment, the feeling, even in New 
York. 

(98) BY JUDGE KALODNER: 
q. r:rhat wasn't the question asked of you. The 

question asked of you by l\1r. Gilhool is whether or not 
the attention of the Legislature was called by the 
Department of Public Assistance or some other agency 
or some other person or individual to the experience 
of New York and Rhode Island~ 

J1TDG E I{ALODNER: Is that your ques
tion~ 

MR. GILIIOOL: Yes, sir. 

BY JUDGE I{ALODNER: 
Q. Would you answer that~ In other words, was 

the Legislature told about the experience of New York 
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