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and Rhode Island; to wit, that it did not increase and 
result in any great increase 1 

A. Yes. 

Q. Of the case load~ 
A. Yes, the Legislature has been informed. 

Q. That was before the Legislature~ 
iL Yes. 

BY JUDGE SHERIDAN: 
Q. Did Rhode Island and New York eliminate 

residence requirements recently~ 
A.. Rhode Island has as long as I can remember. 

Q. All right. 
A. And New York has been around 1940, I think. 

(99) BY MR. GILHOOL: 
Q. You have testified that all but four of the 

states have residence requirements. 
Does Pennsylvania have reciprocal agreements with 

other states~ 
A. Yes, we have reciprocal agreements with 17 

states. 

Q. Do you recognize this as a copy of the Public 
Assistance Manual regulations on residence? 

A. Yes, it is a copy. 

MR. GILHOOL: You can hold ·onto that. 

:May I have marked for admission into evidence 
as Plaintiffs' Exhibit 1 the residence regulations 
of the State Public Assistance Manual. 

(Residence regulations of the State Public As­
sistance Manual marked Plaintiffs' Exhibit No. 1 
for identification.) 
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BY .MR. GILHOOL: 
Q. ~fay I call your attention to the last page of 

those regulations, Appendix 1, Reciprocal States. 

Those are the 17 states with whom Pennsylvania 
has reciprocity agreements~ 

A. Yes. 

Q. Would you explain how reciprocity operates 1 
A. vVe initiate a request to the other state as to 

whether (100) they will grant assistance to people 
frmn Pennsylvania in a form agreement which obli­
gates them to provide for people from Pennsylvania 
if we in turn provide for people from this other 
state without regard to the length of their residence 
in the state. 

We have in all of these 17 states taken the initiative 
and we regularly keep in contact with other states. 

We have one in process right now with Kentucky. 

BY JUDGE SI-IERIDAN: 
Q. I notice that Delaware is one of these states. 

How would that work with respect to this plaintiffOJ 

The testimony shows she came here in December 
from Delaware. 

A. Delaware, we would grant assistance to a resi­
dent from Delaware without regard to the length of 
stay that ~he person-

Q. \Vhy hasn't it been granted in this case~ 

1tiR. G ILIIOOL: ~fay I call your attention­

JlTDGE I\:ALODNER: Will you let her an­
swer Judge Sheridan's question~ 

1'IR. GILHOOL: Certainly, sir. 
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A. If you notice Delaware is in relation to blind. 
Q. I see. 
A. Delaware withdrew. We had a reciprocal 

agreement with Delaware but they withdrew. 

(101) BY JUDGE KALODNER: 
Q. You just said that you are now working out an 

agreement with Kentucky~ 
A. Yes. 
Q. I thought you told us a few minutes ago that 

Kentucky has no residence requirement. 
A. I know. Neither does New York but they are 

on here too. 
We work out a reciprocal arrangement anyway 

with New York State because this permits us to waive 
our year's residence requirements. They are all right 
but we are not. 

Q. Now, is there permissive legislation to enable 
you to do so~ 

A. Yes, it is written right into the law, this re­
ciprocity. 

BY MR. GILHOOL: 
Q. Miss Davis, do you recognize this letter~ 
A. Yes. 

MR. GILHOOL: May I ask that this be 
n1arked as Plaintiffs' Exhibit 2 and offer it in 
evidence. 

(Copy of letter dated June 23rd, 1966, ad­
dressed to ~fr. Arlin ~L Adams, Secretary of 
Public Welfare, from @John E. Hiland, Jr., Di­
rector, State of Delaware Department of Public 
Welfare marked Plaintiffs' Exhibit No. 2 for 
identifieation.) 
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BY MR. GILI-IOOL: 
Q. Vihat is that letter, Miss Davis"? 
(102) A. The letter is from the State of Delaware 

to the Secretary of Public Welfare concerning recip­
rocal agreements in Public Assistance. 

Q. And how does-how did it affect the agree­
ment between Delaware and Pennsylvania~ 

A. It resulted in our eliminating our-\vell, it 
cancelled the reciprocal agreement. 

Q. Do reciprocal agrecn1ents and their ~tate chanR'e 
often~ 

A. Not frequently. 
Q. In 1966 how many new regulations, how rnany 

new copies of Appendix 1-

JTTDGE KALODNER: Where does this help 
us~ What difference does it make~ 

MR. GILIIOOL: Your Honor, it goes pre­
cisely to the arbitrary and capricious operation 
of this statute . 

. JTJDGE ICALODNER: vVhy~ 

MR. GILHOOL: Because had plaintiffs chos­
en to come to Pennsylvania at a slightly different 
season they would have received assistance. 

~JUDGE l{ALODNER: Because another state 
changes its rules, that means that there must be 
an increase on the part of the Pennsylvania Leg­
islature. 

MR. GILHOOL: Yes, sir, the Pennsylvania 
State Legislature. 

(103) JUDGE KALODNER: That's what 
makes horse races. That is your idea. 

LoneDissent.org



JJeborah Davis-Direct 103a 

I dlm 't agree. 

BY MR. GILHOOL: 
Q. liow often did it change in the course of calen­

dar 1966? 
..._~. We had made three changes in 1966. 
Q. Does Pennsylvania seek these reciprocal agree­

ments? 
A. We have initiated them in all instances. No 

other state has approached us. 
Q. Why does the Commonwealth seek them? 
A. Because it is required under the law. It is an 

obligation under the law. 
Q. Do these reciprocal agreement::-; cost the State 

money? 
A. No, they balance out. Just about as many per­

sons from Pennsylvania go to the other states as come 
from other states into Pennsylvania. 

Q. May I call your attention to this list of 17 
states~ 

A. Yes. 
Q. vVould you indicate which of these states pro­

vides grants that are lower than those of Pennsylva­
nia Public Assistance, and which higher, and which 
the same? 

A. ..Lt\.rkansas is lower; Delaware is lower; Georgia 
is lower; Hawaii is lower; Idaho about the same; 
l\faine I< ,wer; Michigan and l\!finnesota aTe about the 
same; lYiississippi would be lower. 

(104-) New I-Iampshire lower; New Jersey about 
the sarne, a 1iH1e higher in some areas; New York very 
substantially higher; Rohode Island higher; South 
Carolina lower; Virgin Is1ands lower; "\Visconsin about 
the same. 
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BY JUDGE SHE~RIDAN: 
Q. Before you leave that, are any of those 2967 

families rejected, are any of those included here? 
A. No. 
Q. They are outside-
A. rrhey wouldn't be. rrlwy an· re;jecte>d. 

BY lVIR. GILHOOL: 
Q. May I call your attention to S0ction 31.)4.12 of 

the :Manual of Regulations on Residence. 
The provisions of that regulation I guess speak 

for themselves. The first paragraph and the last and 
last hut one paragraph-

A. Yes. 
Q. "\Vould you turn your attention to those para­

graphs~ 

How many rejected applicants have been assisted 
to return to the state from whence they came under 
this regulation~ 

_1\._. We have not kept statistics on that. 
Q. Is this provision 3154.12 calle(l to the attention 

of all rejected applicants~ 
( 105) A. Yes, indeed. 

MR. GILHOOL: I have no further questions. 

BY ~JUDGE LORD: 
Q. Miss Davis, I would like you to clarify some­

thing for me. 
Going back to the figures that you gave us that 

would result if the residence requirements were elim­
inated-

A. Yes. 
Q. I believe you said that the cost would be 

$1,637,500 to the State. 
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A. Ye~. 

Q. And $1,400,000 to the F'ederal Government"? 
A. Yes. 
Q. Is that in addition to the present cost of the 

administration of public assistance~ 
.A. Oh, yes. 
Q. This is in addition~ 
A. This would be additional cost. 
Q. In other words so that I am absolutely clear, 

if th~ residence requirc>mcnts were eliminated the cost 
would incn)ase to the Comn10nwealth by $1,687,000~ 

A. Right. 
Q. That is on your projection~ 
A. That is right. 
(106) Q. On your projection~ 
A. On our projection, yes. 

JUDGE LORD: I see. All right. 

BY JUDGE KALODN~R: 
Q. Is this the projection of the Department, -or 

your own projection~ 
1L No, this is the projection of the Department. 

We have a unit engaged in this. 
Q. But you have failed to persuade the Legisla­

ture~ 

A. Right. 
MR. CASPER: I have no questions of this 

witness. 

BY JUDGE SHERIDAN: 
Q. Do I understand your testimony now that you 

have recommended to the Legislature one out of five 
years, but your testimony is that the agency, your 
agency thinks there ought to be no restriction~ 
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A. Well, we would like to see no restriction, I am 
sure, but one of the handicaps is the other states that 
have residence requirements and on the whole I think 
Governor Lawrence back in his administration tried 
to sway the Governors into agreement of eliminating 
residence requirements entirely. 

vVe are looking to the Federal Government, (107) 
really, to take some responsibility in this. 

BY JUDGE I{ALODNER: 
Q. Well, did he-
A. This is part of the problem. 

Q. All right, but you said Governor Lawrence pro­
posed that to other states. 

vVha t was the premise of the proposal~ Did he 
state it~ 

A. The elimination of the residence requirements. 

Q. I know, but when he asked he must have given 
son1e reason for it. 

A. They were proposing compact arrangements 
very much like our reciprocal agreements at this Gov­
ernors Council, and Governor Lawrence's reply to 
this was that the compact agreements did not solve 
the problem, that the major thing with a mobile popu­
lation was to remove residence requirements, that 
they no longer had the significance that they had. 

It hampered people in their movement. 

BY ~IR. GILHOOL: 
Q. Do you recognize this letter~ 
A. Yes. 

11R. GILHOOL: I should like to have marked 
as Plaintiffs' Exhibjt 3 and offered into evidence 
the letter of Governor Lawrence to Governor 
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Rosellini, Chairman of the (108) Governors' Con­
ference in 1959, precisely elaborating the gov­
rrnor 's position as Your Honor has explored it. 

(Copy of letter dated June 24, 1959, addressed 
to I-Ionorable Albert D. Rosellini, Governor of 
vVashington, Olympia, Washington, together with 
attachments, n1arked Plaintiffs' Exhibit No. 3 for 
i den ti fica tion.) 

:MR. GlLI-IOOL: I have no furthrr questions, 
Yon r Honors. 

Thank you, :Miss Davis. 

(Witness excused.) 

MR. GILIIOOL: I call Stanley J. Brody to 
the stand. 

STANLEY J. BRODY, sworn. 

Direct Exa.1nination 

BY MR. GILHOOL: 
Q. Mr. Brody, what is your occupation~ 
A. I am a public welfare administrator. 

Q. What position do you hold~ 
A. I am the Regional Director for the Southeast 

Region for the Department of Public Welfare. 

JUDGE KALODNER: Keep your voice up, 
please. 

(109) BY MR. GILHOOL: 
Q. How long have you been Regional Director~ 
A. Approximately three years. 
Q. What is your professional background~ 
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A. I arn a nwmber of the Bar and I have both 
degrees in social work and law. 

Q. Prior to your encumbency as Regional Direc­
tor what positions did you hold? 

A. I was Executive Secretary of the State and 
Local Welfare Comrnission, which is a State commis­
sion to repattern the delivery of welfare services in 
Pennsylvania. 

Before that I was consultant to the Attorney Gen­
eral of the 1Jnited States in the Office of Juvenile 
Delinquency. 

Prior to that I was the editor of the Social Legis­
lation Information Service which is a national serv­
ice on social legislation. 

I have also been a legislative analyst for the old 
Bureau of Public Assistance for the Federal G-overn­
ment. 

Q. vVhat are your duties as Regional Director of 
the Department of Public Welfare? 

A. I coordinate the seven different programs the 
Department engages in in this five-county area. 

Q. What does public assistance provide for the 
recipient (110) thereof~ 

A. Public Assistance provides basically three 
kinds of services. 

One of course is the money grant service, the public 
assistance grant. Secondly, they provide social serv­
ices in the way-to clients, and thirdly, they provide 
medical assistance services. 

Q. With respect to the latter, Mr. Brody, would 
you describe the medical assistance provided under 
public assistance as such, and would you compare and 

LoneDissent.org



1'-1. J. Hrody-Din~ct 109a 

contrat;t that with other rncdical assistance prograrns 
administered by your departn1ent ~ 

A. Our public assistance program really is two 
basic medical-two basic programs; one for pe-ople 
who are receiving money grants, who are on public 
assistance. 

For them we have literally-! would prefer to call 
it subsidized medicine, but in essence it is a complete 
subsidization of the recipient so far as his medical 
needs are concerned. 

We pay for his drugs, we pay for certain basic 
dental care, we pay for inpatient care, we pay for 
physician care in the horr1e, and on an outpatient we 
do not pay for in the hospital at this point. 

Q. As to that there is a residence requirement¥ 
A. There is a residence requirement under the 

money grant (111) programs. 
Q. What other medical assistance programs do 

you have~ 
A. The other medical assistance programs we 

have are for inpatient care. This roughly we use on 
an eligibility basis for the medically indigent. 

A person would be medically indj gent if there were 
a family -of four and have an income of $4,000. That 
would give you a rough rule of thumb. 

Q. As to that-
r\.. We \vould give 60 days of inpatient hospital 

care followed by 60 days after that of convalescent 
care in a nursing home. 

Q. Is there a residence requirement for that pro­
gram1 

A. No, there is not. 
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Q. You rnentioned social services that accompany 
public assistance, and that are available to recipients. 

Would you describe them~ 

A. Within the administrative feasibility of an 
overworked staff our requirements are-what we would 
ask our employees to do, that-to help clients to live 
a-to a more complete existence in terms of getting 
training, educational training, and we do run educa­
tional programs. 

Q. Would you describe some of them in particular 'f 
A. For example, probably the best anti-poverty 

program in the City is run by the County Board of 
Assistance. We don't (112) make too much noise about 
it but we have 1200 recipients of public assistance who 
are functionally illiterate. 

We are teaching them in cooperation with the Board 
of Education how to read and write. 

We do that through a special incentive program 
which encourages them to attend these classes and 
many of them are now starting to gTaduate high 
school. 

Q. Do you have a job training program~ 
A. vV e have also work training programs 1n con­

junction with this pr·ogram. 
Q. What do recipients do with their children while 

they are attending either the literacy class or the job 
training~ 

A. We have tried to make arrangements for day 
care for them while they go into these job training 
programs or these educational programs. 

Q. WHl public assistance provide for these plans 
as well as the care of their children~ 
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A. Yes. 
Q. What pa1·ticula1· job training progran1s are 

you associ a ted \Yi th 1 
A. Do you mean within the Department itself1 
Q. vVhat kind of jobs~ 
A. V\T ell, there are a variety of jobs; any kind of 

ho-spital, orderly job-
(113) Q. Licensed practical nurse 1 
.._.\._, Licensed practical nurse, for some purposes, 

yes; clerical jobs. For example, one of these girls 
works right in my office for half a day. 

Q. Thank you. Given the residence requirement in 
the public assistance program, what ramifications does 
that have on other programs, public or private~ 

A. Well, for example, the Home for the Jewish 
Aged will qualify as a voluntary home, or any other 
voluntary home-I picked this one because I am in­
timately familiar with it, but will qualify its intake 
based on residence requirement since this 1s the way 
peop1e would be funded in the home. 

This is particularly true with almost every volun­
tary agency. 

Q. Why does public assistance work such carry­
over effect on other programs~ 

A. This is the basic support, you see, for the agen­
cy. 

For example, the Stephen Smith :Home is a home 
that services primarily Negro clients. It depends 
upon the public assistance grants in order to give the 
service. 

Q. Does any other state or county program pro­
vide income maintenance for the indigent~ 

A. No. 
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Q. r~ there any public provi~ion, absent provision 
or incorne (114) maintenance for indigent newcomers 'f 

A. The only possibility would be under a county 
program, if the c-ounty were to provide these services, 
and there is a statutory enabhng act which would al­
low the county to do it. De facto it doesn't. 

Q. De facto it doesn't~ 
A. No. 

Q. Why doesn't ito? 
A. Well, I would say certainly in Philadelphia 

County it doesn't, and I don 't-in my experience in 
going through almost every county in the state, gen­
erally speaking the position of the county commis­
sioners andjor the local authorities is that this is an 
obligation they are not willing to accept. 

Q. Have funds ever been appropriated to the coun­
ties-

BY JUDGE KALODNER: 
Q. Public assistance programs were designed to 

do away with the old-fashioned poorhouse~ 
A. Yes. 

Q. That was the very purpose~ 
A. Yes. 

Q. To take it ·out of the hands of the counties~ 
A. That's right. 

BY MR. GILHOOL: 
Q. Mr. Brody, what are the characteristics of pub­

lic ( 115) assistance recipients~ 
A. Well, the bulk of the public assistance recipi­

ents fall into what we call the ADC category. A 
small group, perhaps 10 percent, come into the old 
age assistance category; another 10 percent perhaps 
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in the blind category; another 10 percent or so in the 
disabled category, which takes you up to 30 percent. 

You get a fill-in there of general assistance, but the 
bulk -of your grants runs around into the ADO group, 
which would run at least 50 percent, perhaps a little 
more, of your total populations. 

BY JUDGE l{ALODNER: 
Q. Isn't the figure closer to two thirds than that T 
A. I would think 60 percent is closer to that. I 

would have to consult the figures. 

Q. I was familiar with the statistics a good many 
years ago inasmuch as I was Secretary of the Budget 
of Pennsylvania. 

A. If you will recall old-age assistance used to 
take in a large number. That has dropped substan­
tially because of the increase of Social Security, but 
the ADO category has steadily grown over the last 
30 years. 

BY MR. GILHOOL: 
Q. What percentage of public assistance recipienh; 

are unemployable~ 
(116) A. This is a very subjective statement. Mr. 

Adams, Arlin Adams, had been the Secretary of W el­
fare. 

BY JUDGE LORD: 
Q. What is he doing now, by the way~ 
A. He is the Chancellor of the Bar, I think. 

Q. Oh, yes. 
A. Among other things, I suspect, but Mr. Adams 

and I had occasion to test this concept of employabil­
ity. 
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Anybody the case worker thinks is employable must 
report to the Bureau of En1ployment Security peri­
odically for jobs. We exan1ined the statistics of it, 
knowing what was happening. 

We challenged the Departrnent of Labor and Indus­
try. They said we were sending them unemployables. 

~1r. Adams and I sat down at the Bainbridge ·office 
and looked at these people coming in and it was clear 
that 1hey were unemployables, and we revised our 
definition of-our disabled definitions. 

(117) }_.._s a result I would say today, for example, 
of the 115,000 people on public assistance in the City 
of Phi1ade1phia, the Crunty of Philadelphia-

BY JUDGE KALODNER: 
Q. Ilow many~ 
A. 115,000, I would estimate perhaps 5000 might 

be employable. 

The Special Assistant to the President of the United 
States made a public statement a couple weeks ago 
which was well-recorded in the press in which he said 
r·f the --I drn 't know my universe on this, but my uni­
verse Inay be two or three million, that there were 
5000-

BY MR. GILHOOL: 
Q. 7.3 million. 
A. 7.3 million, that perhaps there were 5000 who 

were employable. 
Q. What is the average-

BY JUDGE KALODNER: 
Q. In other words, the employment-the hard core 

is just unen1ployable ~ 
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A. That is correct. 

BY 1YIR. GILHOOL: 
Q. What is the average length of time a recipient 

is receiving ( 118) public assistance~ 
A. About two years. 
Q. In other words, receiving public assistance 1s 

rather a crisis matter 1 
A. That's right. 
Q. People come and go~ 
A. They make other arrangements. It is really a 

crisis program. 

Of course, it is more than that too because you have 
to remember that public assistance is really the most 
comprehensive program the state has to offer. 

If you are mentally ill you need public assistance 
usually after you have been in the state hospital. Al­
most the only way you can get out of a state hospital 
is in terms of being supported. 

If you have a problem in terms of children, this is 
-again comes in your medical problem, so public 
assistance in a comprehensive way really underlies 
your whole social fabric in terms of dealing with the 
crises people have in life. 

Q. Are you saying without public assistance in 
many cases people faced with crisis would not be able 
to secure these other services as well~ 

A. That is correct. 
(119) Q. How do Pennsylvania public assistance 

grants compare in money terms with those in other 
industrial states~ 

A. It depends upon the category. 
Q. Industrial. 
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Colloquy 

and disabled we cornpare favorably. 

JUDGE KALODNER: What does that have 
to do with the problem before us~ 

MR. G ILHOOL: Your Honor-

JUDGE KALODNER: As to the adequacy or 
1nadequacy of comparable payments~ 

MR. GILHOOL: Your Honor, it might well 
be, though I would argue to the contrary, that the 
state eould say we have a legitimate interest in 
attempting to keep the poor out of the state, be­
cause we have a program of grants that is far in 
excess of any other state. 

As I say, I would argue that is not permissi­
ble. I want to establish simply that Pennsylva­
nia-

JUDGE KALODNER: That they have­

MR. GILHOOL: I think we want to establish 
the fact of whether Pennsylvania does or floAs 
not-

JUDGE KALODNER: Did you say that is a 
fact that should be taken into c-onsideration~ 

MR. GILHOOL: One must accommodate even­
tual and fortuitous consideration. 

(120) JUDGE I{ALODNER: I can't under­
stand this. 

MR. GILHOOL: Your Honor, is this one of 
those horse races where I can proceed with the 
question~ 
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JUDGE KALODNER: Yes. I don't under­
stand what you are trying to get to. 

What difference does it make whether or not 
Pennsylvania grants are lower than any other 
state, or higher~ 

MR. GILHOOL: Your Honor, if they were 
higher possibly the state might be justified in 
attempting to keep people out. 

If on the other hand they are not notably high­
er but are lower-

JUDGE LORD: I think, Mr. Gilhool, I must 
take issue with y9ur formulation of that. 

I don't believe that the state is trying to keep 
people out. I think the state is saying you can 
come in, but we have to have some kind of a rea­
sonable regulation before we pay you public 
assistance. 

MR. GILHOOL: Fine, Your Honor. The 
state is trying to keep them off public assistance, 
and they can do that either by foreclosing it to 
them when they come in, or not. 

.TUDGE LORD: All right. 

MR. GILHOOL: That is the point. 

(121) JUDGE KALODNER: Answer the ques­
tion then. 

THE VVITNESS: .._1\._s I pointed out, in the 
three categories of disabled, blind and old-age 
assistance, we have-we are comparable with other 
states. 
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\Vhen it comes to ADC, we are substantially 
lower than the states around us, the New England 
States, the Middle Atlantic States. 

BY JUDGE KALODNER: 
Q. ADC, is it~ 
A. Yes. 
Q. You are talking about unemployment relief 1 
A. Public A~ssistance, ADC, Aid to Dependent Chil-

dren. 
Q. What about unemployment relief~ 
A. The general assistance category~ 
Q. Yes, the general assistance category. 
A. In the general assistance ca tegroy we are com­

parable and in some cases better. 

BY MR. GILHOOL: 
Q. How do our grants compare with those in New 

York~ 

A. We are radically lower. 
Q. With those in Illinois~ 
A. Substantially lower. 
Q. \Vith those in Massachusetts~ 
A. Radically lower. 

(122) BY JUDGE LORD: 
Q. Have you made any-

BY .JUDGE JCALODNER: 
Q. What about Southern States~ 
A~. Radically higher. 

BY JUDGE LORD: 
Q. IIave you made any inquiry into the state of 

the deficit in New Y·ork State as compared to the 
deficit in Pennsylvania~ 
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A. In terms of its overall budget I would not want 
to qualify myself as a competent \vitness on this ex-
cept that we have examined it, of course, and we 

take son1e great pride in the fact that we have man­
aged, if the thrust of your question is that-how have 
we done in public assistance vis-a-vis New York State, 
we have been able to maintain our public assistance 
levels fairly welJ, but we think we have done this be­
cause, in the last eight years we have increased the 
health, the industrial health of Pennsylvania, and we 
have also, through these programs, helped people off 
public assistance in a constructive way. 

MR. GILHOOL; I have no further questions. 

BY tJUDGE I{.A_LODNER: 
Q. Do you have any familiarity with the state's 

fiscal operations~ 
A. Yes, sir. 
(123) Q. All right, does Pennsylvania have a defi­

cit now~ 
A. No, sir. 
Q. I read in the paper that the Governor is talk­

ing about some $200 million in taxes. 
A. I was answering your question, sir, as of now. 

In terms of the projected budget, yes. In terms of 
currently, we are probably running a small surplus, 
in terms of our '66- '67 budget. 

It is the '67- '68 budget which will require addition­
al taxation, if adopted by the legislature. 

In other words, this is a projected budget which 
is proposecl and is now under consideration. 

MR. CASPER: I have no questions, Your 
Honors. 
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JUDGE LORD: I have nothing further. 

JUDGE SHERIDAN: That's all. 

MR. GILHOOL: Thank you, :Mr. Brody. 

I calll\liss Florence Silverblatt. 

(Witness excused.) 

v-,LORENCE SILVERBLATT, sworn. 

Direct Exam,in.ation 

BY MR. GILHOOL: 
Q. Miss Silverblatt, what is your occupation~ 
( 124) A. I am a social worker. 
Q. What is your present position~ 
A. I am Director of the Social Services Division 

of the City of Philadelphia. 
Q. How long have you been Director of the Social 

Services Division of the City of Philadelphia1 
A. Seven years. 
Q. How long have you been associated with the 

City Department of Public Welfare1 
A. 15 years. 
Q. What is the distinction between the City De­

partment of Public Welfare and the Commonwealth 
Department of Public Welfare 1 

A. The Commonwealth Department of Public Wel­
fare provides public assistance as you have just heard 
described by the two last witnesses. 

The City of Philadelphia is the County Institution 
District under the supervision of the Commonwealth 
of Pennsylvania, but actually represents the City of 
Philadelphia which is a city and county co-terminus, 
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and provi<les services to dependent and neglected 
children of Philadelphia. 

Q. VVhat kind of services do you provide to de­
pendent and neglected children~ 

A. We provide the basic services of-all the serv­
ices that (125) will promote the health and welfare of 
dependent and neglected children, and specifically we 
provide emergency shelter case, emergency and tem­
porary foster home care, basic foster home and insti­
tutional care, home-maker services and many services 
to strengthen family life. 

Q. Do you offer any grants for income mainten­
ance~ 

A. No. 
Q. vVhat services do you offer indigent newcom-

ers~ 

A. Newcomers~ 

Q. Yes. 
A. Are you speaking of the person coming into 

the city for the first time~ 
Q. Yes. 
A. Well, the County Institution District of Phila­

delphia, or their allied departments, operate under 
the County Institution District Law. 

Q. Yes. 
A. And also under the Philadelphia City Charter. 
Now, the Philadelphia Charter provides services 

to children and their families residing in Philadel­
phia County. 

However, it does provide for flexibility in the pro­
vision of care when it will prevent the separation of 
children from their parents. 

(126) Q. You have mentioned foster care. Sup­
pose a young woman came to the department and said 
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she wanted to place her five children 111 foster care 
until next December. 

What would you do~ 
A. I would-a request like that is not taken very 

lightly because basically we know from many years of 
child welfare experience that whenever possible chil­
dren should be kept in their own home. 

We would have to know why a mother is requesting 
the placing of her children. 

Q. Suppose the n1other wanted to go to work~ 
A. Well, again, this goes right back to the White 

House Conference on Children, that children should 
not be removed from their parents for financial rea­
sons and that children should not be removed except 
for compelling reasons. 

Now, there are times when there are no parents to 
provide for the children or there are other times when 
children are neglected. We must protect the children, 
but we do look very carefully as to why children are 
separated from their parents. 

Q. So is it strong public policy of your depart­
nlent to keep the family together~ 

A. Yes. 

(127) BY JUDGE LORD: 
Q. Let me ask you this, though. Suppose the 

mother has no income at all and suppose the mother 
is about to be evicted from where the mother and the 
children are living together as a family, and the 
mother finally decides that well, there is only one 
thing to do, there is only one thing left and that is to 
go to work and comes to you and says, "Will you 
place my children~'' 
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A. \V ell, Your Honor, our first question would be 
why she cou1d not have emergency or public assist­
ance or temporary public assistance. 

Q. E1 rom \vhere ~ 
A. From the Office of Public Assistance. 
Q. Pennsylvania Public Assistance 1 
A. Yes. 
Q. But she says, I have got the answer to this, 

"They tell me I have not been here for a year." 
J\. ThPn we would have very grave question in 

providing for placement for the children, not that 
we \\'Ouldn 't have to keep these children on an emer­
gency basis if they had no shelter, but we would argue 
this very strenuously because of the fact that-there 
are two facts, but the first fact is that this is not pro­
viding for the best welfare of the child, for the moth­
er to be separated. 

(128) Q. What do you do with them if they have 
got no money, no food, no shelter~ 

A. Well-
Q. What do you say~ "It is better you stay with 

your mother''~ 
A. No, but, Your Honor, I think the question that 

is being raised by you is the very question that is the 
issue here. 

Q. That is exactly why I raised it. I think we 
might better get to that. 

A. May I speak of this in a little more detail~ 
I am saying to you that we would not in our de­

partment allow any child to go without shelter, and 
we would certainly take those children in, but I am 
saying that it is a very bad policy from the point 
of view .of human value. 
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Let me tell you, financially when we are talking 
about these programs-

BY JUDGE l{ALODNER: 
Q. You do give them help, though"? You say it is 

a bad policy but jn this particular case we have before 
us where the lady has five children, all of very tender 
age, you would take those children and place them in 
foster homes, wouldn't you~ 

.A. We would, temporarily. 

BY MR. GILHOOL: 
Q. Until she satisfied the residence requirements~ 
(129) A. Yes. 

Q. In this case it would be next December, S·O let's 
have a concrete case. 

You would place the children in a foster home until 
next December~ 

A. We would have to, Your Honor. 

Q. Miss Silverblatt, do you have available fos­
ter homes this day~ 

A. That is a very good question. You are making 
me wash my linen in public. 

We have-,-serve 6200 children in this city. We have 
711 foster homes. We purchase care from 25 volun­
tary agencies. We have children in our two centers 
awaiting care. 

They should be there 90 days. They sometimes wait 
two years in order to fjnd resources for these children. 

Q. You speak of two centers. Where are they~ 
A. One center is called the Stenton Child Care 

Center, located in Germantown, which provides emer­
gency care for children frorn three to eight. The 
capacity is 135. At present we have 168 there. 
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We have another centl'r on Callow hill Street for in­
fants up to three years of age. The capacity is 4-5. 
We have 47 there. 

(130) Q. When do you place children in these 
homes~ 

.r\. Whenever there is an emergency in the family. 
Q. And temporary foster homes are not availablel 
A. And temporary foster homes are not available. 
Q. What is the average length of time that chil-

dren wait in those homes for placement in private 
foster homes~ 

A. Six months is our average. 

NIR. GILHOOL: That's all. 

Mr. Casper~ 

MR;, CASPER: I have no questions. 

MR. GILHOOL: I have no further ques­
tions. Thank you, Miss Silverblatt. 

(Witness excused.) 

JUDGE LORD: Mr. Gilhool, if we were to declare 
this section of the Act unconstitutional, that is the 
residency requirement, and I ask that question--

MR. GILHOOL: Yes, sir. I understand. It is a 
hypothetical. 

JUDGE LORD: -containing no implication what­
soever of what would happen, would the entire Act 
fall~ 

MR. GILHOOL: No, sir. The Act is-the provi­
sions of the Act are severable. 
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(131) JUDGE LORD: rrhere iti a severability pro­
vision in the Act~ 

MR. GILHOOL: Yes, sir. Your Honor, I should 
welcome the opportunity to present argument to the 
Court after further brief, if Your Honor finds it ap­
propriate and convenient to set sorne date over the 
next little while. 

JUDGE SHERIDAN: Isn't the Commonwealth 
going to present anything on the reasonableness of 
this one-year requirement~ 

MR. CASPER: If it please Your Honors­

JUDGE KALODNER: Come up to the bar of the 
Court. 

MR. CASPER: At the hearing we had in this case 
before, you may recall the questioning. It was asked 
of Mr. Gilhool whether the quantity of the durational 
residence was in question. 

I-Iis position was-it was an aU-or-nothing position. 
Durational residence requirements, period, were un­
constitutional, so we have positioned our counter­
argument on that basis. 

JUDGE SHERIDAN: Just because he takes that 
position~ Suppose we don't think that~ 

MR. CASPER: Subject to the argument in our 
brief, Your Honor, where we cited a number of argu­
ments in (132) support of the reasonableness of spe­
cifically the one-year period, we made reference if you 
may recall to the provisions in the Social Security 
Act which allow a residence period of up to one year. 
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\V" e made reference to the tie-in between the one 
year and fiscal budgeting. 

Those are arguments we addressed ourselves to. 

JUDGE I(ALODNER: l\1iss Davis, who is pres­
ently employed by the Department, and there is no 
reason to question-she seems a very knowledgeable 
witness, and she said that the total cost to the state 
would be $1,637,000 per year if the residence require­
ment was waived, and that compares to an annual out­
lay of some $336,500,000. 

MR. CA_SPER: Yes, Your Honor. 

JUDGE l{ALODNER: vVhich is an infinitesimal 
fraction. 

JUDGE LORD: Less than one-half of 1 per cent. 

~1:R. CASPER : Yes, Your Honor. 

JUDGE KA_LODNER: That is in essence the 
state's position, and the department having to do with 
the situation has recommended to the Legislature that 
the provision be repealed because it would be of little 
cost, minute cost, to the state. 

(133) Judge Lord has said it is less than one-half 
of 1 per cent. 

l\1R. CASPER: I believe so, Your Honor, but 
these have been proposals that have been put to the 
Legislature not just once-

JUDGE l{ALODNER: Don't we have to decide 
whether or not this provision in the law is a reason­
able one1 

MR. CASPER: In one sense, yes, Your Honor. 
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JUDGE KALODNER: What other sense is there 1 

MR. CASPER: In two phases. 1'Ir. Gilhool 's first 
argument is to say that no residence requirement at 
all can be. 

JUDGE SHERIDAN: Suppose we reject that¥ 

MR. CASPER: Then the Court would have to 
face the question of what kind of residence require­
ment. 

JUDGE SHERIDAN: You have submitted no 
evidence. 

MR. CASPER: Your Honor, I say that we, in our 
brief, addressed ourselves to that, giving some argu­
ment in support of the present one year's require­
ment. 

JUDGE SHERIDAN: What about the facts~ How 
do we know about the budget other than what we have 
heard today~ 

This is the first we have heard. 

(134) MR. GASPER: If I may say so, Your Hon­
or, I am in a position of representing the Common­
wealth in a case where the constitutionality of a state 
statute is being challenged, a statute passed by the 
Pennsylvania Legislature. 

The Department of Public Welfare as part of the 
Executive may or may not agree with what the Legis­
lature has enacted into law. 

At the moment as I conceive my job to be, I have 
to try and put before Your Honors what I can to sus­
tain the legality of the law as it is on the hooks, irre-
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spectivu of \\·hat the deparilnent rnay have to say with 
respect to the reasonableness of the test that is pres­
ently adopted, or smne modification thereof. That is 
the law at the moment. 

JUDGE LORD: It is, at the rrwment. 

MR. CASPER: Yes, sir, but I have not been briefed 
nor do I know of any machinery where I could be 
briefed by the gentlemen of the Legislature who are 
responsible for this particular policy. 

If I were to produce evidence-

JlTDGE KALODNER: You might be briefed on 
the legislative position, that of the Department. 

JUDGE LORD: You have given us no facts at all. 

MR. C .. A.BPER: No, Your Honor. I don't see how 
( 135) I can. If I could-

JUDGE LORD: The plaintiff did. The plaintiff 
gave us facts. The plaintiff gave us facts showing 
that the increase, if the residence requirements were 
lifted, would be only lj2 of 1 per cent of an increase 
over the total budget. 

The plaintiff has presented evidence here that there 
would be no budgetary problems; in fact, the budge­
tary problems or the administrative problems would 
be less if the residence requirements were eliminated. 

The Commonwealth has given us no facts whatso­
ever. 

MR. CASPER: If I may say so, Your Honor, the 
witnesses that l\!Ir. Gilhool called are the very people 
that I w·ould rely on for my facts. The facts would 
be exactly the same. 
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eJUDGE l.~OHD: 8plendid, theu. 

l\fH. CASPEH: But I am saying, if I may say this, 
these arc the oxpcd s fron1 the Departrnent of Public 
vV elf an~. The experts of the Department of Public 
vVe:fare and the DE'parhnl'rlt is not necessarily re­
sponsible for the uec)sion \Y1lich is reflected in law. 

That ]s my prcblem in this situatjon. I have no in­
dicatioJl frr•m any source that the facts would be-the 
(136) Legislature rnight ccrne for\'ITanl with differ­
ent faets. 

tTUDGEJ SHJ1JHID1\N: Yon have argued in your 
brief that for budgetary reasons this is reasonable. 

J\1H. C_ASPER: Yes, Your Honor. 

JUDGE SIIERIDAN: In view of this evidence 
tod::1y d::> you \vithdraw that argument1 

l\1R. CASPlDR: Certainly not. I would say to 
Your Honor that I would have to take a position that 
however, whatever it would be in percentage, that one 
n11lli en and some cJ ollars is son1ething to be reckoned 
\vith, and if the Legislature wants to use that money 
for some other purpose on their priority scale, that 
they have the power to do it, although other people 
rn;ght disagree with it. That is the position . 

• JUDGB I{_i\LODNEH: Don't they have to reason­
ably do it~ 

J\JR. C_A_8PJ1JH: Reasonably, within a very broad 
discretion, Your I-Ionor. 

In other words, it is not a question of having a large 
fu11d of rnon1cs available and son1ebody saying· do you 
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have anythi11g like a reasonable claim'Y If so, we will 
grant it to you. 

It is a rnatter of not enough money being (137) 
available for all the needs that there are, even in 
terms of the levels of public assistance of all cate­
gories, so therefore even one n1illion dollars is very 
important. It is not a question of going to a reason­
able place. 

JUDGE I{ALODNER: Do you know how much 
the budget of Pennsylvania is~ 

:MR. CASPER: It is very considerable, Your 
Honor, but I will still say that one million dollars 
may also be considerable in terms of where it is allo­
cated, and this is a question of-in which the Legisla­
ture should be given last discretion. 

JUDGE LORD: Suppose it was $50~ 

MR. CASPER: \Ve would be reduced, I confess, to 
de minimis, Your Honor. 

JUDGE LORD: All right. 

JUDGE I{ALODNER: You have no evidence to 
offer~ The Commonwealth has no evidence to offer~ 

:MR. CASPER: No, Your Honor. 

JUDGE LORD: All right, we have it on the rec-
ord. Mr. Gilhool, do you wish to file a further brief~ 

MR. GILHOOL: Yes, Your Honor. I do. 

JUDGE LORD: Within what time~ 

MR. GILHOOL: Ten days at the very longest, 
(138) Your Honor. 
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JUDGE LORD: Very good. Dues the Cornrnon­
wealth wish to file another brief~ 

IviR. CASPER: If at all we would like to file it 
aner :Mr. Gilhool subrnits his to us. 

JUDGF.J LORD: We will give you ten days frun1 
the date -on -vvhich you receive Mr. Gilhool 's brief. 
That does not mean ten days from today. If he gets 
his in in five days, you have 15 days from today. 

MR. CASPER: I understand. Thank you very 
much. 

JUDGE LORD: Then if we deterrnine that we 
want oral argument \Ve will so advise you. 

~1R. G ILHOOL: Thank you, Your Honor. My re­
quest stands of record. 

JUDGE SHERIDAN: You want oral argument, 
do you~ 

MR. GILHOOL: Yes, sir. 

JUDGE LORD: How about if we think your brief 
is so abundantly clear that-

l\IIR. GILHOOL: Your Honor, I have no desire 
to burden you further. 

tTUDG E LORD: I think we understand your posi­
tion. 

(Adjournment at 12:25 p.rn.) 
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lVI otion for Determination 

In the United States District Court for 
the Eastern District of Pennsylvania 

( 'ritlc> Ornitted in Printing) 

VIII. 

MOTION FOR DE'fERMINA_TION TIIAT 
CLASS 1\CTION l\1AY BE MAINTAINED 

Pursuant to Fed. R. Civ. P. 23, plaintiffs move this 
Court to determine by order that the action herein 
brought as a class action to be so maintained, on the 
following grounds: 

1. Plaintiffs are members of that class of persons, 
citizens of the United States and residents of the Com­
monwealth of Pennsylvania, who are entitled to public 
assistance except that they have not resided in Penn­
sylvania during the immediately preceding one year. 

2. The persons constituting the class are so numer­
ous as to make it in1practical to bring· them all before 
this Court. 

:3. 'fhere are questions of law com1n' n to tlw class 
and the clain1s of plaintiffs here are typical of the 
claims of the class. 

4. Plaintiffs fairly and adequate1y represent the 
class and will fairly and adequately present its in­
terest. 
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5. D(d'endants have refused public a~~sistanee 011 

grounds applicable to the class, namely, the provi­
si-ons of the Public Assistance Law of the Common­
wealth of Pennsylvania, Act of June 24, 1937, P. L. 
2501, Sees. 9 (a) (2) and 9 (d), as amended, 62 Purd. 
Stat. Sec. 2508.1 (6) which require residence in Penn­
sylvania for one year imrrwdiately preceding appliea­
tion as a condition of public assistanc0, t1wrehy mak­
ing appropriate final injunctive and declaratory re­
lief with respect to the class as a whole. 

Respectfully submitted, 
Thomas K. Gilhool 

Consurrwr 's Advocate 
Community Legal Services, Inc. 

313 South ,Juniper Street 
Philadelphia, Pennsylvania 

Attorney for Plaintiffs 

(Aff1davit of service omitted in printing.) 
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Order Dated ilJ ay .JJ, J.IJ(j7 

ln the United States District Court for 
the Eastern District of Pennsylvania 

(rritle Ornitted in Printing) 

IX. 

ORDER 

135a 

And Now, this 31st day of 1\fay, 1967, pursuant to 
F1 ed. R. Civ. P. 23, it is determined and hereby Or­
dered that the above rnentioned action is to be main­
tained as a class action on behalf of that class of per­
sons, citizens of the ·united States and Tesiclents of 
thr Cornmonwealth of Pennsylvania, vllw are entitled 
to public assistance except that they have not resided 
in Pennsylvania during the in1n1rc1iah•l·y preceding one 
year. 

By the Court: 
( s) ~T oseph S. Lord, III 

J. 
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ln the United States District Court for 
the Eastern District of Pennsylvania 

(""Pit1r Ornittcd in Printing) 

X. 

FINDINGS OF FACT, DISCUSSION AND 
( ~ONCLUSIONS OF LA vV 

Before: Harry E. Kalodner, Circuit Judge, and 
Michael I-I. Sheridan and Joseph S. Lord, III, Dis­
trict Judges. 

By: Joseph S. Lord, III, District Judge. 

FINDINGS OF FACT 

1. Plaintiffs are Juanita Smith, individually and, 
by her, her minor children, John Smith, Tabitha Mil­
ler, Sophia Paynter, William Paynter, and Voncell 
Paynter. 

2. Defendants, with the exception of William C. 
Sennett, ~1\.ttorney General of the Commonwealth of 
Pennsylvania, are variously charged with the pow­
ers and dutjes of administering public assistance, de­
termining the eligibility of all applicants, superin­
tending the pn hlic assistance program, and establish-
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ing rules, regulabons, and standards for administra­
tion by County Boards of Assistance. 

3. The Act of June 24, 1937, P. L. 2051, §§9(a) 
(2) and 9(d), as amended, 62 Purd. Stat. §2508.1(6), 
provides that assistance shall be granted only to or 
in behalf of a resident of Pennsylvania who has re­
sided therein for at least one year irnmediately pre­
ceding the date of application. 

4. Plaintiff .Juanita Rrnith resided in Philadelphia, 
Pennsylvania until 1959 and attended public schools 
in Philadelphia. From 1959 to December 1966, plain­
tiff .Juanita Smith and other plaintiffs as they were 
horn resided in the State of Delaware. Since the sec­
ond week of December, 1966, plaintiffs have resid­
ed at 2859 Amber Street, Philadelphia, Pennsylvania. 

5. Plaintiffs are now and were at the time of the 
institution of this suit citizens of the United States. 

6. Plaintiffs intend to reside permanently in Penn­
sylvania. 

7. On February 20, 1967, plaintiffs made applica­
tion for public assistance and that day received a 
grant of $115.00. 

8. A second grant in the same am·ount was received 
two weeks later on 1Iarch 10, 1967. 

9. On lVIarch 13, 1967, plaintiff Juanita Smith was 
informed by the County Board of Assistance that as­
sistance to her and her children would be terminated. 

10. Assistance to plaintiffs was terminated solely 
because they did not satisfy the statutory require­
ment of one year's residence immediately preceding 
their application. 
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11. No alternative resonrecs, either frorn public 
prograrns or private agencies, exist to provide finan­
cial assistance to rna intain plaintiffs here. 

12. Plaintiffs are faced with a choice of remaining 
in Pennsylvania vvith no income to maintain them­
selves, separating the family by placing the children 
in foster horne can•, or returning to Delaware. 

1:~. Plaintiffs an~ suffering and will suffer immedi­
ate, certain, great and irrepcnabln i11jnry frorn t0r­
mination of public assistance. 

14. If prelirninarily enjoined frorn refusing to con­
tinue public assistance to plaintiffs, defendants will 
suffer negligible injury. 

DISClJSSION 

Requisite to tlH~ granting of a prc~liminary injunc­
tion is a showing that the plaintiff will suffer irrep­
arable injury and a balancing of the ''conveniences 
of the parties and possible injuries to them according 
as they may he affected by the gl'anting or withhold­
ing of the i11junciion." Yakus v. United States, 321 
1J. S. 414, tAO ( 1944) ; .. Joseph Bancroft & Sons Co. v. 
Shelly Knitting Mills, Inc., 268 F. 2d 569, 57 4 (C. A. 
:~, 1959). vVe have found that plaintiffs will suffer 
irreparable injury. On the other hand, it is obvious 
that any injury to the Commonwealth would be de 
minirn.is. Thus, as to this essential, the balance is 
}wavily in favor of the plaintiff~. 
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rfhPrC an• 011 the l'('COrcl }wn) ~erious and substan­
tial questions1 of constitutional dimension, inter alia, 
as to ·whether the one-year residence requirement in 
the Pennsylvania Act of .J unp 24, 1937 is a reason­
able classification.2 

1. 'rhe ( \mrt has j1nisdict ion over the partiPs and 
the subject matter. 

2. Plaintiffs have rai~·.ed senous and substantial 
is:-.;ues concerning the constitutionality of the Penn­
sylvania Act of June 24, 1937, P. L. 2051, §§9(a) (2) 
and 9 (d), as an1cnded. 

3. The record presents serious antl substantial ques­
tions of constitutional din1ension. 

4. Plaintiffs will suffer imminent and irreparable 
harm if preliminary relief is withheld. 

5. Any injury to defendants as a result of thP grant­
ing of prelin1inary relief ·will be negligible. 

6. Plaintiffs arc entitled to a preliminary InJunc­
tion as prayed. 

1 Railroad Yardmasters of America v. Pennsylvania Rail­
road Company, 224 F'. 2d 226, 229 ( C.A. 3, 1955). 

2 Carrington v. Rash, 380 TT.S. 89, 93 (1965) ; McLaughlin 
v. ~-,lorida, 379 U.S. 184, 190 (1964). 
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Decree 

DECREFJ 

1. And Now, ~Tunp, 1, 1967, defendants are prelimi­
narily enjoined from enforcing sections 9 (a) ( 2) and 
9 (d) of the Act of tTune 24, 1937, P. L. 2051, as 
amended, and fron1 withholding relief benefits from 
plaintiffs becaus(~ of thf' h~nns of those sections. 

2. This preliminary injunction shall not be con­
strued to extend io any person other than the plain­
tiffs set forth in Finding of Fact No.1. 

By the Court 
.Joseph S. Lord, III 

J. 
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XI. 

(1) AFFIDA vrr OF JOSE FOSTER 

Comrnunwealth uf Pennsylvan,ia 
County of Philadelphia, ss: 

14la 

J m;e Foster, being first duly sworn, on oath, de­
poses and says : 

1. That she is applicant for inturvention as plain­
tiff in the present action, and plaintiff in the com­
plaint attached to said application, and the mother 
of four minor children, by her, applicant-plaintiffs in 
the present action. 

2. That neither she nor her children have any ill­
come whatever. 

3. That with her four children she presently shares 
a six room house, three bedrooms and one bath, with 
her sister and brother-in-law and their six minor chil­
dren. 

4. That all three adults and ten children share the 
same table, supplied only by her brother-in-law's lim­
ited income. 
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5. That she has been placed by medical advis[c]e 
upon a special non-salt diet because of her high blood 
pressure, which diet alone requires special expendi­
hlres on food. 

6. That she is under medical care requiring frequent 
visits to Temple University IIospital but that with­
out the necessary money for transportation she has 
not been able to keep many of these appointments. 

7. That she has applied for public assistance and 
with her children is in irrnnediate and irrevocable 
need of public assistance, as demonstrated by the fact 
that she is eligible therefor and fully entitled to re­
ceive it except that, with her children, she has not re-
sided continuously in Pennsylvania for one year im­
mediately preceding her application for public assist­
ance. 

7. That she and her childrcm are suffering and will 
suffer immediate and irreparable injury from the de­
nial of public assistance. 

( s) Jose Foster 
Jose Foster 

(Jurat omitted in printing) 
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(2) AFFIDAVYr OF LOUISE THOMPSON 

Com1nonwealth of Pennsylvania 
County of Philadelphia, ss: 

Louise Thr:-n1pson, being first duly sworn, en oath, 
deposes and says : 

1. That with her husband, Howard Thompson, and 
six children, aged 12, 11, 9, 7, 4 and 2 years, she re­
sides at 2143 North Newkirk Street, Philadelphia, 
Pennsylvania. 

2. That since August 28, 1967, her sister, Joe Fos­
ter, and her four children have lived with her and her 
family, sharing her table and her husband's income. 

3. That the house at 2143 North Newkirk Street has 
only three bedrooms and one bath and is thus over­
crowded by the presence of three adults and ten chil­
dren. 

4. 1~hat her family's inc-ome ranges between $80 and 
$90 per week because of seasonal variations in her 
husband's work. 

5. That her family 'H gas bill is one and one-half 
months in arrears, that a shut-off notice has been re­
ceived from the Gas Works, that on November 6, 1967 
an employee of the Gas Works appeared to turn the 
gas off, refrained from doing so only because she \Vas 
not at hmne, and promised to return within the week. 

6. That her fanrily's telephone bill is two months 
in arrears. 

7. That her fan1ily has no income or sav1ngs from 
which to pay the overdue bills. 
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b. rl'hat the nwnthly rPnt of $59.50, exclu~ive of 
utilities, is due N overnber 15, 1967 and that if that 
expense is to be n1et at all, it must be met out of next 
week's income, as must the food and other neces­
sary daily expenses. 

9. ~rhat her farnily's incorne is insufficient to sup­
port three adults and ten children at a minimum stand­
ard of health and dignity. 

10. That she has been under treatment at Temple 
University Hospital for a nervous condition which 
condition has been aggravated by the present crowd­
ed and lean circumstances. 

11. That one of her children, an 11 year old son 
who is not in school, is retarded and disturbed and 
that his condition is aggravated by the crowded and 
lean circumstances. 

12. That she and her farnily are suffering and will 
continue to suffer imrnediate and irreparable injury 
from the denial of public assistance to her sister and 
her sister's family. 

( s) Louise Thorn pson 
Louise Thompson 

(Jurat omitted in printing.) 
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In the United States District Court for 
the Eastern District of Pennsylvania 

Civil Action No. 42419 

Juanita Srnith, individually, and by her, her minor 
children, John Smith, Tabitha Miller, Sophia Paynter, 
William Paynter, Voncell Paynter, 2859 Amber 
Street, Philadelphia, Pennsylvania; on behalf of them-

selves and all others similarly situated, 
Plaitntiffs 

v. 

Roger A. Reynolds, 1\!Iayer I. Blum, Herbert R. Cain, 
J r:, Katherine 1\ti. Kailick, Rosalie Klein, Alfred J. 
Laupheimer, Edward 0 'Malley, Jr., Norman Silver­
man, Julia L. Rubel, constituting the Philadelphia 
County Board of Assistance, William P. Sailer, its 
Executive Director, 1400 Spring Garden Stre·et, 
Philadelphia, Pennsylvania; Thomas W. Georges, Jr., 
Secretary of the Department of Public Welfare of the 
Comm·onwealth of Pennsylvania Health and Welfare 
Building, Harrisburg, Pennsylvania; William C. Sen­
nett, Attorney General of the Commonwealth of Penn-

sylvania, 
D ef end.ants 

Jose Foster, individually, and by her, her minor chil­
dren, Jeanette Foster, Annie Bea Foster, William 
Foster, Ftances Foster, 2143 North Newkirk Street, 

Philadelphia, Pennsylvania 
Appli.ca.nts for Intervention as Plaintiffs 
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XII. 

ORDER 

.A.nd N cw, November 14, 1967, upon the motion of 
tJ o~;;e Fester, individually, and by her, her minor chil­
dren, Jeanette Foster, Annie Bea Foster, William 
Foster and Frances Foster, for leave to intervene as 
p1aintiffs in this action, it is Ordered that said appli­
cants be and hereby are granted leave to intervene 
as plaintiffs jn this action. 

Joseph S. Lord, III. 
J. 
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In The United States District Court For 
The Eastern District .of Pennsylvania 

Cfitle Ornitted in Printing) 

XIII. 

ORDER 

vVhereas, in the above titled action it appears by 
vnrified complaint and affidavits that a temporary 
restraining order preliminary to hearing upon motion 
for a preliminary injunction should issue, without no­
tice and a hearing, because immediate and irrepara­
hle injury, loss ancl damage will result to applicants 
for intervention as plaintiffs, Jose Foster and her 
four minor children, before notice can be served and 
a hearing had thereon, in that defendants have de­
nied public assistance to applicant-plaintiffs and left 
them destitute and without income to support and 
1naintain themselves. 

Notice and a hearing before entering a temporary 
rest-raining order should not be required because time 
and the immediate jeopardy of applicant-plaintiffs 
do not permit such a hearing. 

Now, therefore, on motion of thr applicant-plain­
tiffs, 

It is ordered that defendants, each of them, their 
agents, s0rvants and employees, and all perscns act-
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ing by, through or under them or either of them or 
by or through their order be, and they arc hereby, 
restrained from denying public assistance to appli­
cant-plaintiffs ,Jose 11.,oster and her four minor chil­
dren solely because they have not resided continuous­
ly in Pennsylvania during the year immediately pre­
ceding their application for public assistance. 

Issued at 2:20 o'clock p.m. this 14th day of Novrm­
bcr, 1967. 

,Joseph S. Lord, III. 
J. 
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In rrhc United States District Court For 
rrhc I1Jastcrn District of Pennsylvania 

Civjl Action No. 42419 

14~a 

.T uanita Smith, individually, and by her, her minor 
childrrn, John Sn1ith, Tabitha :Miller, S.ophia Paynter, 
vVilliam Paynter, Voncell Paynter, on behalf of them-

~Plves nnd all othrrs similarly sitnnted 

vs. 

Roger A. Reynolds, Mayer I. Blum, Herbert R. Cain, 
Jr., J{atherine l\L Kallick, Rosalie IClein, Alfred J. 
Laupheimer, Edward O'Malley, Jr., Norman Silver­
rnRn, Julia L. Rubel, constituting the Philadelphia 
County Board of Assistance, William P. Sailer, its 
Executive Director; Max D. Rosenn, Secretary of the 
Department of Public Welfare of the Commonwealth 
of Pennsylvania; William C. Sennett, Attorney Gen-

eral of the Commonwealth of Pennsylvania 

XIV. 

OPINIONS OF THE COURT 

OPINION 

Before: Harry E. Kalodner, Circuit Judge, and 
Michael H. Sheridan, and Joseph S. Lord, III, Dis­
trict Judges. 
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By: tJO~Pph 8. Lord, III, JJi.strict Judge. 

'l_1his class action challenges the constitutional valid­
ity of a Pennsylvania statutory provision which re­
quires applicants for public welfare to have resided 
in the State for a period of one year immediately pre­
ceding the date of application for assistance. The 
members of the class arc citizens of the United States 
and bona fide residents of Pennsylvania who would 
otherwise be qualified for public assistance but for 
the fact that they have not resided in Pennsylvania 
for a period of one year. We hold that the residence 
requirement, as presently administered, constitutes 
a denial of ''equal protection of the laws'' to members 
of the class, and that accordingly, Section 432 (6) of 
the "Public W elf arc Code," Act of June 13, 1967 
P. L ........... (Act No. 21)1 is void and may no 
longer be enforced. 

W·e are aided in our conclusion by full evidentiary 
hearings. Plaintiffs' evidence showed that the re­
quirement of one year's residence as a condition to 
the receipt of public assistance has no logical basis 
and is wholly arbitrary in its application to needy 
residents of the Commonwealth. The Attorney Gen­
eral of Pennsylvania, far from disputing this evi­
dence, openly embraced plaintiffs' proofs, adopting 
the testimony of the expert witnesses who were pro­
duced, while introducing no evidence of his own.2 

1 At the time suit 1v.as instituted, the identical provisions 
were contained in Sections 9 (a) ( 2) and 9 (d) of the Act of 
.June 24, 1937, as amended, 62 Purdon's Pa. Stat., Section 
2508.1 (6). 

2 The Deputy Attorney General stated for the record at 
the conclusion of the second hearing: ''If I may say so, 
Yonr Honor, the witnesses that Mr. Gilhool fplaintiffs' 
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( 1) The one-year residence requiretnent does not 
necessarily prevent rnigration to the State of impov­
erished individual~, nor would the abolition of the 
requirement enhance the attractiveness of the Com­
monwealth to such persons. Thus, there would be no 
noticeable increase in the influx of newcomers, poor 
and otherwise, if the requirement were deleted. 

(2) Those persons who do corne to Pennsylvania 
and find themselves in need of public assistance with­
in the first year of their arrival do not, to any signifi­
cant extent, emigrate to the State for the purpose of 
obtaining such aid. Although the fact that they may 
not at present obtain welfare benefits may tend to 
deter or discourage migration to the State, there is 
concededly no competent evidence that it does so in 
fact, nor is there evidence that newcomers, once ar­
rived, depart once they discover their subordinate 
status. Those who come into the State (and later find 
themselves in need of public assistance) do so for 
reasons wholly unrelated to the incidental benefits 
of public welfare which might be available to them. 
In most instances, they come to accept or seek em­
ployment in the State, to rejoin or join family rela­
tions, or for health reasons. Seeking new opportuni­
ties or established contacts, they find themselves tem­
porarily in need of public assistance; they apply for 
such help, and it is denied to them. 

(3) The cost to the Comm·onwealth of providing 
public assistance to those to whom it is now refused 

counsel] called are the very people that I would rely on 
for my facts. "rhe facts would be exactly the same." N.T. 
135. 
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because they have not been residents of the State for 
at least one year would be an insignificant portion of 
the present welfare budget-about one half of one 
per cent-and half of this amount would be absorbed 
by the Federal Government. 

( 4) A_dministrative costs and budgetary problents 
would actually be significantly decreased if the resi­
dence requirement were abolished; the necessity of 
screening and investigating applicants in this respect 
would be eliminated and the savings to the Depart­
ment of Public Welfare in time and money would be 
substantial. 

( 5) The Commonwealth can ascribe no purpose at 
all to the distinction made by the Statute between 
residents who have lived in the State f.or over one 
year and residents who have not. The Attorney 
General's position is simply that the Legislature may 
allocate the State's resources in any way it wishes, 
and that it may discriminate freely among residents 
in the matter of public welfare benefits except with 
respect to the applicant's race, religion, or sex. Any 
other distinction or classification is permissible, ar­
gues the Attorney General, since the Legislature has 
the uncontrolled discretion to spend its money on 
whichever of its residents it chooses to favor. 

It is elementary constitutional doctrine that the 
Equal Protection Clause of the Fourteenth Amend­
ment prohibits a State or instrumentalities of the 
State from invidious discrimination am·ong its citi­
zenry. Reitman v. Mulkey, 387 U. S. 369. There is, 
of course, no constitutional right to receive public 
welfare any more than there i-s a constitutional right 
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to public education or even public police protection. 
However, if the State chooses to provide such public 
benefits, privileges, and prerogatives, it cannot arbi­
trarily exclude a scgnwnt of the resic1ent population 
from their enjoyment. It is for this reason that classi­
fication in State statutes which purport to exclude 
from coverage one or more classes of individuals who 
would otherwise qualify for the advantage::; and op­
portunities conferred by the Legislature must be ex­
amined in order to determine whether there is any 
legitimate purpose for the distinction; whether an 
important and constitutionally cognizable State in­
terest inheres in the· classification, or whether on the 
other hand, the exclusion is purely arbitrary. Loving 
v. Virginia, 388 U. S. 1 (1967); Carrington v. Rash, 
380 D. S. 89, 93 (1965); McLaughlin v. Florida, 379 
U. S. 184, 1960 (1964). If the distinction is arbi­
trary, then the statute deprives the citizens so exclud­
ed of equal protection of the State's laws and of the 
benefits which those laws may impart. A discrimina­
tion without rational basis and without legitimate 
purpose or function is inherently invidious, and hence 
C·onstitutionally interdicted. 

In the context of the present case, we are totally at 
a loss to discern what purpose, if any, the Pennsyl­
vania Legislature has ascribed to the one year resi­
dence requirement. To require a period of one year's 
residence as a condition to the receipt of public assist­
ance results in the division of Pennsylvania residents 
into two classes: those who have lived in the State 
for one year and those who have lived in the State 
for less than one year. Such a distinction has no 
apparent purpose. See Green v. Department of Pub-
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lie \Vdfare, 270 F. Supp. 173 (Del. 1967).3 The 
Attorney General does not, of course, contend that 
its purpose is to erect a barrier against the m·ovement 
of indigent persons into tho State or to effect their 
prompt departure after they have gotten there and 
begun to realize the disadvantages of second-class 
citizenship. Such a purpose would be patently im­
proper ancl its inrplementation plainly impermissible. 
The right to travel freely without deterrence is in­
herent jn the 11otjon of a unified naEon, and no State 
may exclude citizens migrating from other States, 
whatever the reason for the migration. Edwards v. 
California, 314 U. S. 160 (1941) ; United States v. 
Guest, i383 U. S. 7 45 (1966). In any event, the proof 
nrutually accepted by both sides in this case is that 
deletion of the residence requirement would not result 
in an influx of destitute relief-seekers. 

Nor is there any contention that the residence con­
dition enhances the administrative effectiveness of the 
Public .t\ssistance A.ct. To the contrary, all of the 
evidence is to the effect that many of the burdensome 
budgetary and adrnjnistrative problems which are cur­
rently encountered by welfare officials in the conduct 
of ihe public assistance program would be substan­
tially alleviated by the rmnoval of this bottleneck in 
the processing of applicants. Moreover, the added 
cost of the Commonwealth of helping the now exclud­
ed cla~s \vould be relatively insignificant. Needless 

a See also rrhompson v. Shapiro, 270 I1"'. Supp. 331 (Conn. 
1967) (pres!.'ntly on appeal to the United States Supreme 
Court) Ramos v. Health & Social Services Bd., F. 
Supp. (Wis. 1967) Harrell v. 1robriner, F. Supp. 

(D.C. 1967). 
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to ~ay, there would be ~orne increm~e in cost. It is 
axiomatic that Pennsylvania does save some money 
now by excluding residents of less than one· year. But 
the constitutional test of equal protection is not sat­
isfied by considerations of rninimal financial expedi­
ency alone. To be sure, the State may reduce or 
even eliminate entirely welfare payments if it chooses 
to conserve resources in this fashion; it may turn all 
beggars from its doors. But it may not arbitrarily 
turn away some who are in need while bestowing its 
charitable favors on others. There must be· some other­
wise legitirnate purpose for excluding members of the 
class who are in fact deprived of the protection and 
privileges of existing laws. It is not enough to say 
that the class is excluded because money is saved. 

Needy newcomers are no less needy because they 
are newly arrived. They are no less residents of the 
State because they have only lately begun to reside 
there. And they are no less entitled to enjoy the pub­
lic welfare benefits of which every needy resident of 
Pennsylvania may partake simply because they hav·e· 
experienced their critical need soon after migrating 
to their new home. 

vVe do not seek to substitute our judgment for that 
of the Pennsylvania Legislature. We merely find as 
an indisputable conclusion of fact, as well as of law, 
that the Legislature itself has ascribed no proper 
purpose to the one-year classification. If the classi­
fication is without purpose, it is arbitrary per se 
and offends the Equal Protection Clause. 

The Pennsylvania residence requirement constitutes 
a manifest violation of the Equal Protection Clausfl; 
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Decree 

aceordingly, !.he Commouwealth will be enjoined front 
its fu rU1 er enforcernent. 

( s) Joseph S. Lord, III 

DECREJ1_J 

And X ow, thi::-; 18th day of Deeernber 1967, it is 
Ordered and Decreed that: 

( 1) Defendants are pennanently enjoined front 
enforcing Section 432 ( 6) of the "Public Welfare 
Code," Act of June 13, 1967, P. L. (Act No. 
21), and fr·orn \vithholding relief benefits from plain­
tiffs because of the terms of that section; 

(2) The enforcement of this injunction is stayed 
pending pron1pt application to the Suprerne Court 
for such further stay as that Court deems proper, 
pending appeal, Provided that a notice of appeal is 
filed within 1he time and in the manner prescribed by 
law; 

(3) rrlJG preliminary injunction entered on J-une 1, 
1967, respecting the named individual plaintiffs and 
ex~endcd to the named intervening plaintiffs on No­
vember 14, 1967, is contined in force pending the final 
disposition of this permanent injunction. 

By the Court 
Joseph S. Lord, III. 

J. 
Miehael H. Sheridan 
J. 
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Sheridan, District Judge, concurring. 

I concur in ho1d:ng that the Pennsylvania one-year 
residence' requirom(~nt violates the Equal Protc>ction 
Clause, and rnu~t be enjoined fron1 further cnf(:rce­
ment. I do not believe that any and all tirne lirnita­
tions would he constitutionally interdicted. Rather, 
I arn not convinced that on the present record a ra­
tional bas:s or legitimate purpose can be found in the 
budget-n1aking function of the Legislature. The rec­
ord reveals no other basis or purpose which \Vould 
justify a one-year residc'nce requirrment in this kind 
of legislation. 

l\1ichacl II. Sheridau 

(s) Kalodner 

Kalodner, Circuit Judge, dissenting. 

By legislative enactn1cmt forty states of the Union 
and the District of Columbia 1 impose a one-year 
residence requirement as a condition of eligibility to 
qualify for public assistance grants to needy families 
wiih children. 

The Congress of the United States, in enacting leg­
islation providing for fedeTal contributions to such 
state administered public assistance programs has in 
specific terms prov]ded that states rnay rstablish a 
one-year residence eligibility requirement.2 

1 District of Columbia Public Assistance Act of 1962, 
'ritle 3, Chapter 2, D.C. Code; §3-203, ''Eligibility for public 
assistance'', enacted by Congress on October 15, 1962. 

2 Reetion 602 (b), 42 U.S.C.A. 
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The majority now holds that the one-year residence 
requirement imposed by the Pennsylvania statute 3 is 
unconstitutional under the Equal Protection Clause 
of the 14th Amendrnent because in its view it "has no 
logical basis and is wholly arbitrary in its application 
to nee(ly residents of the Commonwealth." 

In striking down the Pennsylvania statutory previ­
sion, the majority has, in sum, substituted its judg­
ment for that of the Pennsylvania legislature, the 
legislatures of its thirty-nine sister states, and last 
enacted the federal contribution statute and the Dis­
triet of Columbia statutes. 

The majority's action constitutes nothing less than 
judicial usurpation of the legislative function in pre­
sumptions disregard of the doctrine of separation of 
powers so firmly established since the founding of our 
Republic and of the teaching of numerous decisions of 
the Suprerne Court of the United States. 

In my opinion, the majority's "fact finding" 
1hat the statutory one-year residence requirement 
"has no logical basis and is wholly arbitrary," is 
entirely without evidentiary premise. 

I am of the view that this Court should reject the 
plaintjffs' contention that the Pennsylvania statute is 
in contravention of the Fourteenth Amendment be­
cause the plaintiffs have failed to rebut the presump­
tion of its constitutionality by proof that the statute 
"does not rest upon any reasonable basis, but is es­
sentially arbitrary.'' Lindsley v. Natural Carbonic 
Gas Co., 220 U.S. 61, 79 (1911). 

~ Section 432 ( 6) of the Pennsy lvani::t Public "\V e]fare Code, 
Act of June 13, 1967. 
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Discus~i en of the views stated rnust be prefaced by 
a statcnwnt of these settled principles to which a fed­
eral court rnust adhere in determining whether a 
statute contravenes the ],ourteenth Anwndment: 

'' ... [T]he Fourteenth Amend1nent perrnits the 
States a wide scope of discretion in enacting laws 
which affect son1e groups of citizens differently 
than others,'' and ''The constitutional safeguard 
is offended only if the classification rests on 
grounds wholly irrelevant to the achievement of 
the 'State's objective." 4 

"State legislatures are presumed to have act­
ed within their constitutional power despite the 
fact that, in practice, their Jaws result in sorne 
inequality'' and ''A statutory discn·irnination will 
not be set aside if any state of facts reasonably 
may be conceived to justify it." 5 

"Every presumption is to be indulged in favor 
of faithful cornpliance by Congress with the man­
dates nf the fundamental law,'' and ''Courts are 
reluctant to adjudge any statute in contravention 
of them." 6 

"One who assails the classification" in a state 
statute "rnust carry the burd~n of showing that 
it does not rest upon any rrasonab1e basis, but 
is essentially arbitrary.'' 7 

4 McGowan v. Maryland, 366 U.S. 420, 425" (1961). 
~, I d. 425, 426. 
H United Stat.r's v. Butler, 297 U.S. 1, 67 (1936). 
7 I.1indsley v. Natural Carbonic Gas Co., 220 U.S. 61, 78, 

79 (1911). 
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''A ~tatute is not invalid under the Constitu­
tion because it rnight have gone farther than it 
did . " 8 

'' .. 'reform may take one step at a time, 
addressing itself to the phase of the problem 
which seems most acute to the legislative rnind.' " 9 

"N orrnally, the widest c1iscrdion is allcnved the 
legislative judgment in dcterrnining whether to 
attack some, rather than all, of the manifestations 
of the evil aimed at; and normally that judgment 
is given t·he bene.fit of every conceivable circum­
stance which might suffice to characterize the 
classification as reasonable rather than arbitrary 
and invidious.'' 10 

Federal courts are now endowed with authority 
to determine whether the Congressional [legis­
lative judgment] ... is sound o:r equitable, or 
whether it [ ... ] well or ill with the purposes 
of the Act," and the [ ... ] or unwisdom" of a 
statute is an irrelevant factor in determining the 
issue of its constitutionality.11 

The distilled essence of the stated principles is that 
legislatures are endowed with a wide range of discre­
tion in enacting lavvs which affect some -of its resi­
dents differently from others ;12 "every presump­
tion" of constitutionality must be accorded by courts 

s Rochen v. \Vard, 279 U.S. 337, 339 (1929). 
n lVIorey v. Doud, 354 U.S. 457, 465 (1957). 
10 McLaughlin v. :F'1orida, 379 U.S. 184, 191 (1964). 
11 Flemming v. Nestor, 363 U.S. 603, 611 (1960). 
12 Except in instanc-es where the differences are based on 

race, color or religion. I~oving· v. Virginia, 388 U.S. 1 (19,67). 
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to a challenge u law and the challenger bears the bur­
den of proving that the law is irrational and ''essen­
tially arbitrary"; a statutory discrimination will not 
be (leclared unconstitutional ''if any state of facts 
reasonably may be conceived to justify it''; the cir­
curnstance that a law ''might have gone further than 
it (J:d" in rernedying a public social problem does not 
make it unconstitutional; and the "wisdom or un­
w-isdom, '' soundness or unsoundness of the legislative 
judgment are irrelevant considerations in determining 
the~ issue of constitutionality. 

The rnajority has not applied the stated principles 
in ho~ding that tlw Pt>nnsylvania one-year residence 
reqnirernent contravenes the Fourteenth Amendment. 

Its thrcshhold errors arc (1) failure to take into 
account the wide range of discretion vested in the 
Pennsylvania legislature; (2) failure to accord to the 
challenged statute the presumption of constitutional­
ity; and (3) failure to give effeet to the doctrine that 
a state may enact laws which affect some of its resi­
dents differently from others when the difference is 
not based on racial or religious considerations. 

The n1ajority has structured its ruling on these 
stated conclusions: 

". . . [We] are t·otally at a loss to discern 
what purpose, if any, the Pennsylvania Legisla­
ture has ascribed to the one-year residence re­
quirement;'' 

the ''. . . division of Pennsylvania residents 
into two classes: those who have lived in the· 
State for one year and those who have lived in 

LoneDissent.org



1 t):2a Opinions of the Court 

the State for less than one year ... has no appar­
ent purpose"; 

''. . . rnany of the burdensome budgetary and 
adrninistrative problems'' of public welfare offi­
cials ''would be substantially alleviated by the 
removal of this bottleneck in the processing of 
applicants''; 

'' ... the added cost to the Cornmonwealth of 
helping the now excluded class would he relative­
ly insignificant.'' 

With respect to these ''conclusions'' this must he 
said: 

rrhe majority's failure to "discern" the legislative 
purpose in enac6ng the one-year n~sidence require­
ment and its further failure to see any ''apparent 
purpose'' into ''the division of Pennsylvania residents 
into two classes," do not afford an affirmative legal 
basis for its ultirnate fact-finding that "Plaintiffs' 
evidence showed that the requirement of one year's 
residence as a condition to the receipt of public as­
sistance has no logical basis and is wholly arbitrary 
in its application to needy residents of the Common­
wealth.'' 

Nor do the n1ajority's conclusions that (1) Penn­
sylvania's ''burdenson1e budgetary and administra­
tive problems ... wou1d be substantially aJleviated" 
if the legislature had not enacted the one-year resi­
(lence requirement, and (2) " ... the added cost to the 
Commonwealth of helping the now excluded class 
would be relatively insignificant," provide a premise 
for its holding of unconstitutionality. These conclu-
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swns arc rncrcly ''judgment'' conclusion~ which in 
effect substitute the judgment of a court for the judg­
ment of the 1egi~la tu rc. As earlier stated, the "wis­
dorn or unwisdorn" of a statute is an irrelevant con­
sideration in dPtennining the issue of unconstitution­
ality. 

Cmning now to my view that the challenged Penn­
f~ylvania statute must be held constitutional because 
the plaintiffs have failed to rebut the presumption of 
its constitutionality by adducing evidence that the 
statute ''docs not rest upon any reasonable hasis but 
is pssentially arbitrary.'' 

TlH' "evidence" relied on hy the n1ajority is not by 
any stretch of the imagination ''evidence'' within the 
meaning of that term. The majority has treated as 
''evidence" its "loss to discern" any "purpose" in 
the enactment ·of the legislation, and its "judgment" 
conclusion that Pennsylvania's "burdensome budget­
ary and administrative problems ... would be sub­
stantially alleviated" if t1he challenged residence re­
quirement had not been enacted. The speculative evi­
dence that the "added cost to the Commonwealth of 
helping the now excluded class would be relatively in­
significant" is irrelevant to the determination of the 
constitutionality of the legislation. 

The following ''state of facts reasonably may be 
conceived to justify" the challenged statutory discrim­
ination: 13 

The Pennsylvania Legislature annually enacts a 
budget for the following year which must limit the 

1 ~ McGowan v. lVIaryland, 366 U.S. 420, 426. 

LoneDissent.org



Ui4a Opinions of the Court 

total of its appropriations to its estimated annual tax 
revenue, inasmuch as Pennsylvania's Constitution 
limits the Uomrnonwealth 's borrowing capacity to 
$1,000,000. 

The Pennsylvania Legislature appropriated [$199,-
800.00] of state revenues for public assistance grants 
for the fiscal year ending June 30, 1968-a significant 
percentage of the Commonwealth's annual budget. 

The Legislature in its budget-making is required 
to make such an appropriation for public assistance 
as can be reasonably and intelligently estimated on 
thr basis of these factors: 

1. The estimated yield of state taxes. 

2. The nurnber of 1ts residents currently re­
ceiving public assistance grants. They include 
nre(1y families with dependent children, indigent 
aged and blind, permanently disabled persons be­
tween the ages of 18 and 64, and those who need 
assistance in the payment of bills for in-patient 
hospital and nursing home care, doctor, dentist, 
nursing and drug expenses.14 

3. Increase in cost-of-living expenses of those· 
on public assistance rolls which make necessary 
increased allotments. 

4. Increase in the number of those receiving 
indigent aged assistance in view of the extencled 
life expectancy experienced in recent years. 

14 The skyrocketing incr2.ase in hospitalization and medical 
expense during the past two years alone is evidenced by the 
fact that the legislative allowance for these items alone 
leaped from $38,600,000 in the fiscal year ending June 30, 
1967 to $61,200,000 for the fiscal year ending .June 30, 1968. 
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It is a colleeivable fad that in light of the forego­
lg' factors the Pennsylvania Legislature enacted the 
ne-year n•si dence cligibili ty requireme11t to serve 
rredictive plll'pOS('~ in llH1king its appropriations for 
mblic assistance. 

The foregoing establislws that the Pennsylvauia 
~ne-year residence eligibility requirc~ment ''cannot be 
ondemned as sD lacking in rational justification as 
o offend due process.'' ]"lemming v. Nestor, 363 
J.S. 603 (1960). In that case the Supreme Court ex­
>licitly stated, at page G12, that the factor of resi­
ience ''ran be of obvious relevance to the question of 
~ligibility." It did so in ruling constitutional Sec­
ion 202(n) of the Social Security Act, 42 U.S.C.A. 
~402(n), which provides for termination of old-age, 
mrvivor, and disability in sura nee benefits payable to, 
>r in certain cases in respect of, an alien individual 
who is deported under §241(a) of the Immigration 
tnd Nationality Act, 8 U.'S.C.A. §1251(a), on any one 
~f certain grounds specified in §202 (n). 

It is pertinent to call attention to the fact that 
Congress in enacting the Social Security Act provided, 
m Section 202(t), 42 U.S.C.A. §402(t), for termina­
tion of benefits payable under the Act to any alien 
oeneficiary who had resided outside the United States 
for more than six months. 

For the reasons stated, I am of the opinion that the 
one-year residence eligibility requirement of Section 
432 ( 6) of the Pennsylvania Public Welfare Code, Act 
of June 13, 1967 does not contravene the Fourteenth 
Amendment. 
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rrhis IllUSt be added. rrlte rnajority's 0p1n10n does 
not advert to the plaintiffs' alternative claim that the 
one-year residence eligibility requirement is unconsti­
tutional because it abridges their right of freedom to 
travel from one state to another. 

In my opinion that alternative clain1 is so specious 
and unfounded that it does not merit extended discus­
sion. It is only necessary to say that the Pennsylva­
nia statute does not "prohibit" travel into the Com­
monwealth as evidenced by the facts that the plain­
tiffs in the instant case were freely perrnitted entry. 
The fact that the one-year eligibility requirement may 
operate to affect a decision to travel into Pennsyl­
vania cannot by any stretch of the imagination be 
construed as a "statutory" bar to travel. 
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