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Introduction 1 

The Supplernental Brief for Appellees purports to 
draw together for Cases No. 9, No. 33, and No. 34? 
the arguments originally presented to the Court sep­
arately by the various appellees. 

Section I of the Brief restates the arguments pre­
viously presented to ~Ul)port the conclusion that the 
one-year residence requirement for public assistance 
violates the Equal Protection Clause of the Four­
teenth Amendment to the Constitution of the United 
States. 1\ppellants have fully argued their position 
supporting the opposite conclusion in their original 
brief ,to this Court, and here reaffirm the arguments 
and conclusions therein set forth. 

Section II of .Appellees' Supplernental Brief argues 
that there is no congressional authorization to the 
states for the durational residence requirements iu 
question. A ppeUants will show that this is cate­
gorically false. .Appellees further argue that if there 
is such congressional authorization, it has no sig­
nificance for these cases. Appellants will show that 
Congress has repeatedly and specifically authorized 
the states to impose durational residence require­
ments and that this has the following impact on .these 
eases: 

1 Shapiro v. Thorn.pson, No. 9; Washington et al. v. Legrant 
et al., No. 33; and Reynolds et al. v. Smith, et al., No. 34. 
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2 Introduction 

(1) The state law providing for durational 
residence requirements in accordance with fed­
eral law cannot be validly attacked as unreason­
able; 

(2) The state law cannot be struck down 
without a holding that the federal law, pursuant 
to which the state law was enacted, is unconstitu­
tional. 
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Summary of Argument 3 

SUMMARY OF ARGUMENT 

The Pennsylvania state law imposing a one year 
residence requirement for public assistance was en­
acted pursuant to specific authorization therefor in 
federal law. 

The classification between persons who have, and 
persons who have not, resided in Pennsylvania for 
one year cannot be unreasonable within the meaning 
of the Equal Protection Clause of the Fourteenth 
Amendment to the U. S. OonsHtution where Congress 
has expressly authorized the states to establish such 
classification. It cannot be unreasonable for the 
states to do what Congress has specifically author· 
ized them to do. 

The classification in the state law can only be held 
unreasonable derivatively, that is, to the extent that 
the federal statutory authorization is unreasonable. 

Therefore, the constitutionality or unconstitution­
ality of the state law is contingent upon the consti­
tutionality or unconstitutionality of the parent fed­
eral law. 
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4 Argument 

ARG lJl\iENT 

THE CONGRESSIONAL AUTHORIZATION TO 
THE STATES FOR DURATIONAL RESIDENCE 
REQUIREMENTS :B-,OR PUBLIC ASSISTANCE 
NEGATES THE ARGUMENT THAT IMPOS~ 
TION OF SUCH RESIDENCE REQUIREMENTS 
BY THE .STATES IS ARBITRARY, CAPRICIOUS 

OR UNREASONABLE 

A. Congress, by Section 402(b) of the Social Security 
Act, Has Authorized the .States To Imp·ose a Resi­
dence Requirement of Up to One Year in Duration 

With Respect to the AFDC Program 

Congress has repeatedly and in specific terms au­
thorized the s.tates to impose durational residence 
requirements for the federal-state public assistance 
programs. 

For aid .to families with dependent children 
(AFDC), Congress has specifically authorized the 
states to impose a residence requirement of up to one 
year: 

Section 402 of Title IV of the Social Security Act, 
as amended, provides, inter alia: 

(b) The Secretary shall approve any plan 
which fulfills the conditions specified in subsec-
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Argument 5 

tion (a) of this Section, eX!cept that he shall not 
approve any plan which imposes as a condition 
of eligibility for aid to families with dependent 
children, a residence requirement which denies 
aid with respect to any child residing in the 
State (1) who has resided in the State for one 
year immediately preceding ;the application for 
such aid, or (2) who was born within one year 
immediately preceding the applic8>tion, if the 
parent or other relative with whom .the child is 
liv·ing has re.sided in the State for one year im­
mediately preceding the birth. 

49 Stat. 627 (1935), as amended, 42 U . .S . .C. 
§602(b). 

Congress has included the following provisions with 
regard to the allowance of residence requirements un­
der .the other categorical assis,tance programs em­
bodied in the Social .Securi.ty System. For Old .Age 
.Assistance, .Aid to the Blind, and .Aid to the Dis­
abled, Congress has specifically authorized a resi­
dence requirement of up to five during the last nine 
years as well as up to one year immediately preced­
ing application: 

Old Age Assistance (Title 1): 

Section 2 of Title I of the Social Security .Act, as 
amended, provides, 

(b) The Secretary shall approve any plan 
which fulfills the conditions specified in .subsec­
tion (a) of this Section, except ,that he shall not 
approve any plan which imposes, as a condition 
of eligibility for assistance under the plan-
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6 Argument 

(2) any residence requirement which (A) in 
the case of applicants for old-age assistance, ex­
cludes any resident of the State who has resided 
therein five years during the nine years immedi­
ately preceding the application for old-age as­
sistance and has resided therein continuously for 
one year immediately preceding the application. 

49 Stat. 620 (1935), as amended, 42 U.S.C. 
§302(b) (2). 

Aid to the Blind (Title X) 

Section 1002 of Title X of the Social Security Act, 
as amended, provides, 

(b) The Secretary shall approve any plan 
which fulfills the conditions specified in subsec­
tion (a) of this Section, except that he shall not 
approve any plan whi,ch imposes, as a condition 
of eligibility for aid to the blind under the plan-

(1) any residence requirement which excludes 
any resident of the State who has resided there­
in five years during the nine years immediately 
preceding the application for aid and has resid­
ed therein continuously for one year immediate­
ly preceding the application .... 

49 Stat. 645 (1935), as amended, 42 U.S.C. 
§1202(b )(1). 

Aid to the Disabled (Title XIV) 

Section 1402 of Title XIV of the Social Security 
Act, as amended, provides, 

(b) The Secretary shall approve any plan 
which fulfills the conditions specified in suhsec-
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Argument 7 

tion (a) of this Section, except that he shall not 
approve any plan which imposes, as a condition 
of eligibili·ty for aid .to the permanently and to­
tally disabled under !the plan-

(1) any residence requirement which excludes 
any resident of the State who has resided therein 
five years during .the nine years immediately 
preceding the application for aid to the perma­
nently and totally disabled and has resided there­
in continuously for one year immediately preced­
ing .the application ... 

64 Stat. 555 (1950), as amended, 42 U.S.C. 
§1352(b) (1). 

Aid to the Aged, Blind, or Disabled (Title XVI) 

Section 1602 of T~tle XVI of the Social .Security 
Act, as amended, provides, 

(b) The Secretary shall approve any plan 
which fulfills the conditions specified in subsec­
tion (a) of this Section, except th3Jt he .shall not 
approve any plan which imposes, .as a condition 
of eligibility for aid or assistance under the 
plan-

(2) any residence requirement which (A) in 
the ease of applicants for aid to the aged, blind, 
or disabled excludes any resident of the State 
who has resided therein five year·s during the 
nine years immediately preceding the applica­
tion for such aid and has resided therein contin­
uously for one year immediately precedin,g the 
application ... 

76 .Stat. 200 (1962), as amended, 42 U.S.C. 
§13821(b) (2). 
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8 Argument 

Federal grant prograrns under Titles I, IV and X 
were established by the Social Security Act of 1935. 
Authorization of lirnited durational residence re­
quirements under these categories was recommended 
by the President's Cornm.ittee on Economic Security,2 

and embodied in both the original I-Iouse:1 and Sen­
ate4 versions of the .Act. rrhe programs under Title 
XIV and Title XVI were added in 1950 and 1962, re­
spectively, each authorizing durational residence re­
por·ts from the outset. 

This shows clearly that Congress knew what it was 
doing; time and again it specifically authorized the 
states to impose for the different programs such du­
rational residence requirements as it deemed reason­
able. 

Furthermore, with respect to medical assistance for 
the aged and the subsequent medical assistance pro­
grams, Congress specifically prohibited the states 
from imposing durational residence requirements, 
showing clearly that when Congress wishes to exclude 
such provisions, it does so in unmistakable terms. 

Those programs dealing with medical assistance, 
established in 1960 (Title I), 1962 (Title XVI), and 
1965 (Title XIX), forbid the imposi!tion of any dura­
tiona! residence requirements; thus indicating that 

2 See Hearings on H.R. 4120 before the House Committee 
on Ways and Means, 74th Gong., 1st Sess., 41,161 (1935') 
Aid to the blind under Title X was first introduced in the 
Senate version of the Social Security Bill. See S. Rep. No. 
627, 74th Cong., 1st Sess. (1935). 

3 H. Rep. No. 615, 74th Cong., 1st Sess. 1935. 
4 S. Rep. No. 627, supra. 
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Argument 9 

when Congress wishes to exclude such provisions, it 
does so in unmistakable terms. 

lJtledical Assistance for the Aged (Title I and Title 
XVI) 

.Section 2 of Title I and Section 1602 of Title XVI 
of !the Social .Security Act, as amended, provide, 

(b) The Secretary shall approve any plan 
which fulfills the conditions specified in subsec­
tion (a) of this Section, except that he shall not 
approve any plan which imposes, as a condition 
of eligibility for assistance under the plan-

( 2) any residence requirement which . . . (B) 
in the case of applicants for medical assistance 
for the aged, excludes any individual who re­
sides in the ,State ..•• 

49 Stat. 620 ( 1935), added by 7 4 Stat. 987 
(1960), as amended, 42 U.S.C. §302(b) (2); 76 
Stat. 200 (1962), as amended, 42 U.S.C. 
(1382) (b) (2). 

Medical Assistance (Title XIX) 

Section 1902 of Title XIX of the Social Secur~ty 
Act, as amended, provide·s, 

(b) The Secretary shall ·approve any plan 
which fulfills the conditions specified in subsec .. 
tion (a) of this Section, except that he shall not 
approve any plan which imposes, .as a condition 
of eligibility for medical assistance under the 
plan-
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10 Argument 

(3) any residence requirement which excludes 
.any individual who resides in the S.tate .... 

79 Stat. 349, 42 U.S.C. ~1396a(b) (3) (8upp. I, 
1965). 

No anwunt of rhetoric can disguise the fact ~that 

Pennsylvania's one-year residence requirement for 
public assistance is clearly and expressly authorized 
by Congres.s. 

Appellees argue that .the maximum period allowed 
for such residence requirements by Congress is le,ss 
than many states had previously provided for under 
their own programs; that ,the manifest congressional 
intent was thus to cut down, rather than impose, du~ 
rational residence requirements. And that, accord­
ingly, the legislation in question represents a limi­
tation on, ra,ther than an au~horization to, the states. 

These terms have no mutually exclusive signifi­
cance. Whatever is within the confines of a limita­
tion is authorized. ~Ioreover, if indeed Congress was 
concerned about the unreasonableness of existing res­
idence requirements, it squarely faced the question 
of reasonableness by including the .Social Security 
A~ct provisions in ques,tion. And it resolved that issue 
by unequivocally providing, with respect to AFDC, 
that a residence requirernent of up to one yea~ would 
not be unreasonable. 

Appellees contend that, ''No inference of affirma­
tive congressional sanction can be drawn from the re­
cital that the Secretary 'shall approve any plan which 
fulfills the conditions specified in subsection (~a).' 

The word 'shall', despite its literal generality, will 
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.Argument 11 

not bear the weight of a conclusion disproved by the 
legislative history.'' 

Since legislative his,tory is resorted to only to re­
solve ambiguities in statutory provisions, there is no 
basis here for looking beyond or behind the statu­
tory provisions themselves. Nothing on the face or 
in the context of these provisions mars the clarity 
of the .term ''shall''. It imposes a mandate on the 
Secretary to approve state plans that fulfill the stat­
ed conditions and do not exceed the stated residence 
requirements. 

:rvforeover, the excerpts of legislative history quoted 
by Appellees do not support their proposition: 

79 Gong. Re·c. 5470 (1935): 

These provisions are designed to liberalize ·the 
.State laws. With the Federal Government bear­
ing 50 percent of the cost, it is entirely appro­
priate that the States be required to modify 
their present long-residence requirements. These 
were perhaps necessary safeguards so long as 
the pensions were paid wholly from State funds, 
but they frequently cause considerable hardship 
and are unnecessary and unwise with 50 per­
cent Federal support. 

S. Rep. No. 627, 74th Cong., 1st Sess. 35 (1935); 
H. Rep. No. 615, 74th Cong., 1st Sess. 24 ( 1935) : 

(b) Liberality of residence requirement: No 
residence requirement shall be imposed which re­
sults in the denial of aid w~th respect to an other­
wise eligible child, if the child was born in the 
State within the year, or has resided in the 
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12 Argument 

State for at least a year immediately preceding 
the application for aid. The State Inay be more 
lenient than this, if it wishes. See, also, 79 Cong. 
Ree. 9268, 9286, and materials cited D.C. Brief 
for .Appellees, pp. 5G-57, n. 77. 

These passages clearly reflect the view that resi­
dence requirements within the limits prescribed by 
the .Social Security hill would be reasonable and ap­
propriate. 

Appellees contend that, ''Certainly, the language 
is not a command to approve a plan which is patent­
ly u11constitutional, merely because it literally satis­
fies the only conditions stated in subsection (a) ... 
Congress cannot be taken to have commanded the 
Secretary to approve a plan which is racially dis­
criminatory or which introduces an utterly ~capricious 
classification such as conditioning eligibility upon the 
month of the year in which the child was born.'' 

This argu1nent is entirely irrelevant to the issue 
before the Court. Appellees are not challenging some 
state-invented classification not anticipated by Con­
gress, but a durational residence requirement express­
ly a.uthori~ed by the Social Security Act. 

B. The Cong-ressional .Authorization of Durational 
Residence Requirements Is a Significant Factor in 
Assessing the Reasonableness of Such Requirements 

States cannot be validly accused of acting arbitra­
rily or capriciously when they act clearly in accord­
ance with a specific authorization of federal law. The 
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Argument 13 

Commonwealth of Pennsylvania, anxious to partici­
pate in a federally funded program, can hardly be 
expeeted to rnake an independent determination as to 
the constitutionality of the federal law. Within our 
federal system, the duty to interpret the federal con­
stitution and to act within its limits rests first upon 
Congress. Even this Court, charged with the power 
to review congressional enactments for compliance 
with the Constitution, accords those enactments a 
presurnptiou of constitutionality. Flernming v. N es­
t or, 363 U.S. 603, 611. Surely state legislatures, in 
the absence of court decisions to the contrary, must 
accord congressional enactments the highest respect. 
It follows that state conduct within tho scope of fed­
eral law cannot, in good conscience, be attacked as 
unreasonable without putting the federal law itself 
in question. 

Appellants fully appreciate Appellees' attempts to 
persuade this Court to n1ake now law by expanding 
the constitutional requirements, but 1\ppella.nts find 
it difficult to understand Appellees' argument that 
the state law imposing a dura,tional residence re­
quirement can be struck down, while the federal law 
authorizing such legislation may be held to comply 
with the requirements of the Constitution.5 

0 As a practical matter, such a result would place the 
federal administrator in the incongruous position of confront­
ing an unconstitutional state plan which, in the clear lan­
guage of Section 402 (b), he "shall approve". If he dis­
approves the plan on the basis of the Court decision striking 
down the state legislation, he in fact takes upon himself the 
responsibility of concluding that the authorization contained 
in Section 402 (b) has no legal validity. That is, he would 
construe the Court decision as striking down the federal as 
well as the state legislation. 
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14 Argument 

Indeed, Appellees' ''single narrow theme'' running 
through all these eases is, of course, rather broad. 
The argument is, in effect, that" where a state chooses 
to mount a program for its needy residents, it must 
do so for all ·its needy residents and is cons.titution­
ally barred even from defining residence durationally 
or otherwise restrictively. 

Surely the logic of this argument hits the nerve cen­
ters of the entire categorical structure of the S.ocial 
Se·curity Act. If Congress chooses to n1ount a pro­
gram to subsidize state programs for the needy, must 
this not extend to all the needy~ If, in a basic needs 
program, all disqualifying classifications unrelated 
to actual need are invidious and barred by the equal 
pr.otection clause, what of .the needy who fall outside 
the federal categorical regime~ Persons under 65, not 
blind or disabled, and who do not belong to families 
with dependent children, are frequently in dire need.6 

If Appellees are correct, surely the exclusion of 
these needy from the federally-supported programs 
is arbitrary, unreasonable and constitutionally 
barred. Furthermore, according to Appellants' rea­
soning, the distinctions between the categories them­
selves-distinctions unrelated to actual need-must 
·surely be invidious and unconstitutional. 

If the reach of the Equal Protection Clause is 
br.oad enough to strike down Pennsylvania's dura­
tiona} residence requirement, it is broad enough to 

6 In Pennsylvania, such individuals are provided for un­
der the residual category of general assistance with state 
funds alone. See Section 432 of the ''Public Welfare Code'', 
62 P.S. §432 (Cum. Ann. Pocket Pt., 1967). 
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Argument 15 

condemn the entire present federal-state apparatus 
of public assistance, riddled as it is from end .to end 
with distinctions and classifications unrelated to ac­
tual need.7 

CONCLUSION 

For the foregoing reasons, the defendants request 
the Court to declare the Act of June 24, 1937, P. L. 
2051, Section 8-1, added by the Act of August 26, 
1965, P. L. 389, 62 P.S. Section 2508.1, now re-enac·ted 
as Section 432 of the ''Public Welfare Code'', the 
Act of tTune 13, 1967, P. L. (Act No. 21), as con­
stitutional and to deny plaintiffs any relief. 

Respectfully submitted, 
EDGAR R. CASPER 

Deputy Attorney General 
WILLIAM c. SENNETT 

A ttonttey General 
Attorneys for Appellants. 

7 See, for example, Sections 1006 and 1405 of the Social 
Security Acts ( 49 Stat. 647, 42 U.S.C. §1206; 64 Stat. 555, 
42 U.S.C. §1355) prohibiting aid to the blind and aid to 
the permanently and totally disabled, respectively, to in­
mates .of a public institution and patients in institutions for 
tuberculosis or mental disease. 
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