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No. 34 
RoGER A. REYNOLDs, et al., 

Appellants, 
-v.-

JuANITA SMITH, et al., 
Appellees. 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

SUPPLEMENTAL BRIEF FOR APPELLEES 
ON REARGUMENT 

The facts are stated and the several questions of law 
fully argued in the separate briefs already filed by the 
Appellees in each of these three cases. We reaffirm those 
arguments without qualification. We should also ren1ind 
the Court of the issues peculiar to individual cases, which 
are covered in the separate briefs, such as the claim that 
the Connecticut statute is unconstitutional because of its 
discrimination against persons frmn other States who 
"enter Connecticut without visible means of support for the 
immediate future." See Brief for Appellees in Shapiro v. 
Thompson, pp. 24-28. 

The primary purpose of this Supplemental Brief is to 
surnn1arize a single narrow theine running through all the 
cases--drawing the argurnents together-that requires 
affirmance of the judgrnent in each. 
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Summary of Argument 

I 

These three cases challenge the Pennsylvania, Connecti­
cut and District of Columbia laws establishing one-year­
residence requirernents for eligibility to receive public as­
sistance under prograrns of aid to dependent children.1 

Because of this requirernent each of the challenged statutes 
distinguishes between indigent adults-and also indigent 
children-whose situations are identical in every respect 
save prior residence. Those who satisfy the technical one­
year-residence requirement are granted public assistance, 
while those who cannot rneet the requirement are denied 
that essential aid. Abstractly stated, therefore, the ques­
tion presented by all three cases is whether this discrin1ina­
tion on the basis of length of residence in a State violates 
the Fifth and Fourteenth Amendments. 

But this abstract statement conceals the flesh, blood and 
heart of the true question. The facts of these cases make 
three points clear that frame-and lirnit-the constHutional 
issue: 

1 All of the named plaintiffs in the three cases, except Vera 
Barley, were applicants for Aid to Families with Dependent Chil­
dren. Mrs. Barley was an applicant for Aid to the Permanently 
or 'Totally Disabled. Thz" decree in the Pennsylvania case enjoins 
enforcement of the residence requirements in all categories of public 
assistance: Aid to Families with Dependent Children, Aid to the 
Blind, Aid to the Permanently or Totally Disabled, Old Age Assis­
tance, and General Assistance (Pa. App. 156a). The decree in the 
Washington, D.C. case e:njoins enforcerrwnt of the requirement in 
all categories except Old Age Assistance (D.C. App. 89). 

·For convenience, we speak in the argument only of AFDC assis­
tance. 
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First, the classification is in relation to the bare essen­
tials of life, material and spiritual. Food, shelter, health, 
freedom from institutional confinement, and the preserva­
tion of families are at stake. 

Second, those denied assistance under the length-of­
residence classification have no less need for public assist­
ance in order to obtain the bare essentials of life than those 
to whom assistance is available. Frorn the standpoint of 
the stated purposes of public assistance laws, therefore, 
the two classifications are indistinguishable. Moreover, 
except for length of immediately prior residence, their 
situation is identical in every respect. 

Such gross discrimination-in relation to fundanwntal 
human interests-between persons whose situation is iden­
tical in all relevant respects is alone enough to violate 
the Equal Protection Clause and the Due Process Clause 
of the Fifth Arnendment, unless it bears a rational relation 
to sorne other, substantial legislative problem. The ele­
rnentary character of the needs served by these assistance 
programs distinguishes them from other State grants. Be­
fore turning to the question of justification, however, we 
should point out that in the present cases a much narrower 
decision under the Equal Protection and Due Process 
Cia uses will suffice. 

For their third basic eleinent is that the ground of the 
hostile classification is solely the exercise of a basic human 
liberty-freedom to leave an old and personally unsatis­
factory environment in pursuit of preferred associations 
and opportunities for self-preservation or advancement. 
Freedom of geographic rnoven1ent, within the Union, which 
is the underpinning of many rights, has long been recog-
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nized as an essential aspect of personal constitutional 
liberty. Thus, this is not 1nerely a case of discrimination 
upon capricious but otherwise neutral grounds; this classi­
fication interferes with basic constitutional rights. Dis­
crinlination upon such ground~ is obviously more objec­
tionable from a constitutional standpoint than discrimina­
tion upon grounds that are neutral but irrelevant. 

Even so, we need not claim that the classification is un­
constitutional per se. Conscientious examination of the 
alleged justifications for the length-of-residence classifica­
tion in public assistance shows that the hostile discrimina­
tion anwng persons otherwise identically situated, solely 
on the basis of their exercise of liberty of movement, is not 
rationally related to any permissible State objective. 

The case thus falls within the fan1iliar principle that a 
classification which discriminates, without justification, 
against those who exercise a funda1nental liberty violates 
the Equal Protection Clause and the Due Process Clause 
of the Fifth Amendment. 

II 

A decision invalidating the one-year-residence require­
rnent would not involve overriding either section 402(b) of 
the Social Security Act, 42 U.S.C. 602(b), or an implied 
congressional judgn1ent that the Tequirement satisfies con­
stitutional standards. 

First, section 402 (b), properly understood, gives no af­
firinative sanction to one-year-residence requirements. It 
implies no congressional judgment upon their wisdorn or 
constitutionality. The sole function of that provision is 
to raise a federal statutory barrier to residence require-
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1nents longer than one year. Section 402 (b) leaves all ques­
tions concerning shorter residence requirements exactly 
where it found them-in the hands of the State legislatures 
subject to normal constitutional requirernents and judicial 
review. 

Second, section 402 (b) would not be controlling even if it 
could be read as giving statutory authorization for a one­
year-residence requirernent. In that event, section 402(b ), 
like D.C. Code, §3-203(a), would be unconstitutional for the 
same reasons as the State laws challenged herein. Congress 
has no power to abrogate or dilute the guarantees of Equal 
Protection and Due Process. To the extent that Congress 
rnust be taken to have expressed an implied judgment on 
questions of legislative fact in enacting D.C. Code, §3-203 
(a), our constitutional argument necessarily challenges the 
rationality of those conclusions, just as it does in the case 
of the State legislatures. But, since D.C. Code, §3-203(a) 
is not national legislation, it is worth observing that no 
such judgn1ent lies behind the basic provisions of the Social 
Security Act, including section 402 (b). The history of the 
Social Security Act shows no legislative investigation or 
findings. Nor can any judg1nent or even a congressional 
estimate be presumed. Since Congress did not establish 
any residence requirement, it had no occasion to face up to 
the underlying facts and resolve the issue one way or the 
other, as it does when it leaves the States no choice or 
enacts directly operative legislation. 

Consequently, the Social Security Act does not relieve 
the Court of the duty to reach its own judgment upon 
whether the discrimination worked by the one-year-resi­
dence requirement js a rational response to a substantial 
evil. 

LoneDissent.org



7 

ARGUMENT 

I. 

The One-Year-Residence Requirement Violates the Equal 
Protection and Due Process Clauses by Discrilninating, 
Without Justification, Bet\veen Persons Identically Situ­
ated in Relation to Fundamental Human Needs, Solely 
Because of the Exercise of Liberty of Geographic Migration. 

A. THE ONE-YEAR-RESIDENCE REQUIREMENT WoRKS GRoss 
DISCRIMINATioN, IN RELATION To THE VERY EssENTIALS oF 
LIFE, AMoNG PERSONS WHosE SITUATION Is OTHERWISE 
IDENTICAL. 

Appellants admit, as they n1ust, that the Pennsylvania, 
District of Columbia, and Connecticut statutes differen­
tiate, for the purpose of public assistance, between indigent 
adults-and also indigent children-who are identically 
situated in every respect except im1nediately prior length 
of residence within the jurisdiction.2 Those who meet the 
one-year-residence requirement are granted public assis­
tance. Those who moved into the jurisdiction within the 
year are denied assistance even though their situation . is 

2 Both the Pennsylvania and District of Columbia statutes estab­
lish an unqualified one-year-residence requirement as a condition of 
eligibility for AFDC assistance. Pa. Stat. Ann. title 62, §§401, 
432(6). D.C. Code, §3-203. The Connecticut statute is somewhat 
different because it disqualifies for one year only those residents 
who arrive in the State "without visibl(~ means of support for the 
immediate future." Conn. Gen. Stat., §17 -2d. The difference seems 
irrelevant in terms of the argument presented in this Supplemental 
Brief. For the additional grounds on which the Connecticut statute 
can be attacked, see the brief previously filed for the Appellee in 
Shapiro v. Thompson, No. 9, at pp. 24-28. 
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otherwise indistinguishable. Abstractly stated, therefore, 
the question presented is whether the discrimination based 
upon length of residence violates the E,ifth and Fourteenth 
Amendments. 

But this abstract phraseology ornits the sirnple human 
facts that establish the cruelty of the discrin1ination and 
frame the real constitutional question. 

1. r:rhe classification is made in relation to the bare essen­
tials of life, rnaterial and spiritual. Public assistance is 
the last resource of those unable to support themselves, 
unable to find family, friends or private institutions able 
and willing to provide support, and unable to qualify for 
old-age insurance, unernployment compensation or any 
other form of social insurance. For those 'vho cannot 
satisfy the one-year-residence rule, the classification means 
deprivation of shelter, food, and clothing. When public 
assistance is withheld, the entire quality of life-sometimes 
even life itself-is placed in jeopardy. The present cases 
are no more severe than typical, but they dramatically 
illustrate the human consequences of the classification. 

Juanita Smith had, when relief was denied, five chHdren 
and was pregnant with a sixth. When she returned to her 
home in Pennsylvania, after living in Delaware, her father 
was employed and gave her financial assistance. When he 
was laid off, she became destitute. ( Pa. App. 34a-36a.) 
Public assistance was granted under a misapprehension 
but then tenninated solely because of failure to satisfy the 
one-year-residence requirement. (Pa. App. 37a, 74a.) A 
private charity could provide no more than temporary as­
sistance. (Pa. App. 44a-46a.) At the time suit was brought, 
almost no farnily resources were available to rnaintain 
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Miss Smith and her five children. (Pa. App. 36a, 46a.) 
Although she "is pregnant and because of the numerous 
pregnancies she has developed terrible varicosities," she 
could not obtain the necessary medical care. (Pa. App. 
49a.) Provision could be made for her five children but 
only by breaking up the fan1ily; the City Department of 
Public Welfare would place the children in child care cen­
ters overcrowded to 125 percent of capacity for periods of 
90 days or two years while looking for foster homes. (Pa. 
App. 121a-125a.) The Director of Social Services for the 
Departn1ent testified (Pa. App. 123a)-

I an1 :saying to you that we would not in our depart­
ment allow any child to go without shelter, and we 
would certainly take those children in, but I am saying 
that it is a very bad policy from the point of view of 
human value. 

Were it not for the one-year-residence requirement, 
Juanita Smith and her children would have received public 
assistance. 3 Thus, in her case the classification operated 
in relation to shelter, subsistence, and the custody of her 
children. rro children, it means the difference between over­
crowded institutional upbringing-or at best a foster home 
-and the preservation of the family as a living unit. (Pa. 
App. 138a.) 

3 The benefits sought and denied in these cases are penurious. 
In Pennsylvania, for example, by its own admission the State pays 
approximately 70 percent of its stated minimum requirements for 
health and decency, and 40 percent of the typical wage earner's 
expenditures. Pennsylvania Department of Public Welfare, Public 
Assistance Allowances Compared with the (Jost of Living at a 
Minimum Standard of Health and Decency 1, 6 (1967). On the 
national pattern, see Report of the Advisory Council on Public 
Welfare, Having the Power, We Have the Duty 16-19 (1966). 
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Essentially the sarne cruel deprivations result from the 
length-of-residence classification in the other cases. Min­
nie Harrell had three children.4 Attempting to recover from 
major surgery for cancer, lack of public assistance required 
her to live with her brother and sister-in-law, their six, 
and her three children in a four-bedroOin apartrnent. Be­
cause public assistance was withheld, she too was faced 
with the necessity of surrendering her children for institu­
tional care. (D.C. App. 11-12.) 

Gloria Jean Brown's three youngest children were denied 
assistance despite their mother's eligibility, two because 
they joined her in the District of Columbia sorne months 
after her arrival there and one because his mother had 
lived in the district for less than one year when he was 
born. Gloria Jean Brown was required to spend all but 
$11.50 of the nwnthly assistance payment for herself and 
one eligible child on rent and food stamps for the farnily 
of :five. Since she could no longer obtain support frorn rela­
tives, she was faced with the con1mitrnent of her infant chil­
dren to Junior Village. (D.C. App. 36-39.) 

Clay Mae Legrant had two children at the time of suit, 
and was pregnant and arthritic. Living in a one-bedroom 
apartment in a condernned building, dependent for sup­
port on a sister (herself on public assistance) and a niece, 
the children were temporarily saved from commihnent to 
Junior Village by the intervention of private charity. (D.C. 
App. 45-47.) 

Jose Foster and her four children were forced by lack 
of public assistance to continue to share the three-bedroom 
house occupied by her brother-in-law and sister and theh· 

4 Minnie Harrell has died since the appeal was taken. 
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six children. rrhe brother-in-law's weekly income of $80-$90 
was inadequate to purchase food for three adults and ten 
children and pay rent and utility bills. Under medical care 
requiring frequent visits to Teu1ple University Hospital, 
Jose Foster lacked sufficient transportation money to keep 
rnany of her hospital appointn1ents. (Pa. App. 141a-144a.) 

Vivian Thmnpson had one son and was five rnonths preg­
nant with another child when, because her mother could no 
longer support her, she was required to seek separate hous­
ing. A private agency was supplying aid for the duration 
of this litigation but she was otherwise entirely without 
rneans of supporting either her fan1ily or herself. (Conn. 
App. 40a, 44a.) 

In the case of Vera Barley the classification on the basis 
of length of residence means-literally-the difference be­
tween freedmn and confinmnent.5 She nwved to the District 
of Columbia in March 1941 and a month later she was com­
mitted to St. Elizabeth's Hospital for mental illness. She 
is now cornpetent and doctors advise her release, but she 
cannot leave without public assistance because she is 67 
years old and has no resources. Although she has been liv­
ing in the District for 27 years and no other jurisdiction 
acknowledges any obligation for her welfare or subsistence, 
the District classifies her as a resident for less than a year 
because of her hospitalization. Thus, as a direct result of 
the length-of-residence classification, she is confined to a 
mental institution frorn which she could otherwise go free. 
(D.C. App. 21-22.) 

5 Miss Barley's claim, unlike that of the other named plaintiffs, 
was for Aid to Permanently or Totally Disabled, but the one-year­
residence requirement is the same. For the additional grounds of 
attack upon the District's interpretation of the requirement in 
this case, see D.C. Brief for Appellees, p. 7, n. 11. 
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The facts illustrated by the cases of the seven women 
and nineteen children before the Court are repeated in the 
lives of others in the classes these plaintiffs represent. In 
light of the grhn reality, it seems hardly nwre than sar­
donic irony for counsel to argue that such arbitrary clas­
sifications as that in Carr'ington v. Rash, 380 U.S. 89, are 
distinguishable on the ground that there the disqualifica­
tion was "pennanent" (Conn. Brief for Appellants 13) 
while here "there is no permanent denial of v.relfare. If 
the person can get aid from their own fan1ily or aid from 
sorne charitable group for a one-year period, that person 
is eHgible for welfare .... " (Conn. Brief 5.) One cannot 
so easily sweep out of sight the cruel and pervasive depri­
vations of a year of extrmne economic poverty. Often other 
aid is not forthcoming for the year, as these cases illus­
trate. As lawyers, we are accustomed to dealing with dis­
crimination in relation to relatively sophisticated rights, 
such as electoral disenfranchisen1ent, freedom of religion 
and other civil liberties. The classification here is in rela­
tion to sornething simpler and more fundamental-the 
means of preserving a minimal existence and a family unit 
free of institutional care. The withholding of that basic 
assistance fr01n a disfavored class manifestly erodes aU 
other subtler and more sophisticated constitutional liber­
ties. 

vVe mnphasize the point because it establishes one of the 
three important lirnitations upon the issue before the Court. 
These cases do not challenge all residence requirements 
upon eligibility for any form of State benefit. The public 
assistance at stake, including the AFDC grants, provides 
only the bare essentials of family existence without which 
other liberties are meaningless symbols. 

LoneDissent.org



13 

2. The length of one's residence within a State is utterly 
irrelevant to the prin1ary purpose of public assistance laws. 
Their central aim is to provide aid to the "needy and dis­
tressed . . . promptly and hun1anely . . . in such a way 
... as to encourage self-respect, self-dependency and the 
desire to be a good citizen and useful to society" ( Pa. 
Stat. Ann. title 62, §401). In the case of families with chil­
dren, there is the further ain1 to "rnaintain and strengthen 
farnily life" (.Social Security Act, 42 U.S.C. 601). The one­
year-residence requirernent defeats these purposes. As the 
facts of these cases demonstrate, the need for those classi­
fied as ineligible under the length-of-residence test is no 
less than the need of those granted assistance. The with­
holding of assistance is no less a blow to their self-respect, 
social usefulness, and family life than in the case of long 
term residents. 

3. In all other respects, except for length of residence, 
the appellees' situation is also indistinguishable from that 
of persons who receive public assistance. The sole basis 
of classification is length of residence. 

On th(~ basis of these facts a number of lower courts 
have held that the classification plainly violates the Equal 
Protection Clause until it can be justified by its relation 
to some other pei'lnissible legislative objective. Finding 
none, they invalidated the length-of-residence requirement. 
Green v. Department of Pttblic Welfa.re, 270 F. Supp. 173 
(D. Del.); Thompson v. Shapiro, 270 F. Supp. 331, 336-338 
(D. Conn.) appeal pending as No. 9; Smith v. Reynolds, 
277 P. Supp. 65 (E.D. Pa.); appeal pending as No. 34; 
Harrell v. Tobr·iner, 279 F. Supp. 22 (D. D.C.) appeal 
pending as No. 33; Rober·tson v. Ott, -- F. Supp. --
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(D. ~1ass.); cf. Ranws v. Health and Social Services Board, 
-- F. Supp. -- (E.D. \Vise.) ; J oht/;Son. v. Robinson, 
-F. Supp.- (N.D. 111.).6 

There is an1ple support for thPH' rulings in established 
constitutional principles, as we ha \·e sho,vn in our original 
briefs in the indiYidual cases. Stle Briefs for Appellees in 
Washington v. Harrell, pp. 30-40 and Reynolds v. Smith, 
pp. 19-33. Although a State has wid(? powers of classifica­
tion, "it is equally trtw that such dassification cannot be 
made arbitrarily." Gulf, C. d: 8. F. R. Co. v. Ellis, 165 U.S. 
150, 155. See also JlcLau,<thlin v. Florida., 379 U.S. 184, 
190-191, where additional uut1writiP~ are collected. "The 
courts rnust reach and detern1ine th(• question whether the 
classifications drawn in a statute ar~ rl'asonabh~ in light 
of its purpose .... " Carrington v. Rash, 380 U.S. 91, 93. 
"[T]he ultimate test of validity is not whether the classes 
differ but whether the diff(•rt>nc·es lwtwt>l111 tht>lll are perti­
nent to the subject with resped to which the classification 
is made." Asbury Hospital v. Ca..s"' County, 326 U.S. 207, 
214. Although the principle eondenming arbitrary c.lassi­
fication was first deY eloped in relation to regulation and 
taxation, later decisions dE•Hwn~tratP that it is equally ap­
plicable to classifiC'ations nuHl(' l1y ll"g"islation <.~onferring 

advantages and opportunitiE-·s. Common u·eaUh of Pennsyl­
vania. v. Board of Directors of C i.ty Trust, 353 U.S. 230 
(school for orphans); Erau.-.· \' . . \'cu·ton, 382 U.S. 296 
(parks); Simkins v. Jioses H. Cone .J1etnorial Hospital, 
323 F. 2d 959 (4th Cir.), cPrt. dE->ni<>d, 376 U.S. 938 (hos­
pitals); Carrington v. Rnsh, 380 lT.R. 95 (franchise); cf. 
Sherbert v. Verner, 37 4 U.S. 398 ( unPniployin(~nt benefits); 

6 Other cases in which temporary class-wide injunctions have been 
entered without opinion are cited in D.C. Brief for Appellees, p. 40. 
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see Reich, Tlw New Property, 73 YALE L. J. 733, 779-782 
(1964). And, as we show below, a length-of-residence classi­
fication of indigents living in a community, made for the 
purpose of granting or withholding the very essentials of 
life, is unreasonable because length of residence is not 
pertinent to the purposes of public assistance laws or any 
other penniss1ble legislative objective. See pp. 20-38 below. 

But this Court need not take such broad ground in order 
to affirn1 the judgments. The challenged classification not 
only relates to the fundamental essentials of life pre­
requisite to the enjoyntent of personal liberties-food, shel­
ter~ clothing, and preservation of the family. The sole 
ground of the discrin1ination is the exercise of liberty of 
geographic rnovement, which is itself a fundamental aspect 
of constitutional freedom. Thus, the basis of the hostile 
classification in these cases is not merely irrelevant and 
therefore capricious; it deters or punishes the exercise of 
another interest long affinnatively recognized in constitu­
tional law. 

B. THE ONE-YEAR-RESIDENCE REQUIRE.MENT DISCRIMINATES 

AMoNG PERSONS WHosE SITUATION Is OTHERWISE IDEN­

TICAL SoLELY ON THE BAsis OF THE ExERciSE OF A CoN­

STITUTIONALLY PROTECTED LIBERTY. 

The inescapable effect of the one-year-residence require­
ment is to deter persons fron1 moving into the State in 
order to establish a new residence with desired associa­
tions and opportunities or-where the deterrence was in­
sufficient-to disadvantage them on account of their ex­
ercise of liberty of movement. This was the avowed pur­
pose of the sponsors of the Connecticut statute (see Conn. 
Brief for Appellees, pp. 14-16), and the other States will 
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hardly deny that either deterrence or denial of the essen­
tials of life is the inevitable consequence of the length-of­
residence classification. In any event, the actual irnpact or 
"operative effect" is open to this Court's examination. 
Reitman v. Mulkey, 387 U.S. 369, 373 and cases cited. And, 
whether it operates as a deterrent or not, the very terms 
of the one-year-residence rule put its punitive consequences 
beyond dispute. 

Liberty to nwve and take up a new residence in a new 
environment or to return to one's home after migration 
was a key element in our development as a free people. 
It was for this that men risked the Atlantic passage and 
undertook the westward journey. Conversely, the oppor­
tunity to seek a change in environment has, in fact, been 
jealously preserved. 

Our constitutional law also recognizes the basic human 
right to geographic mobility in pursuit of preferred asso­
ciations and opportunities. The kernel of one aspect of 
the right was expressed in Article IV of the Articles of 
Confederation, which guaranteed "the people of each state 
free ingress and regress to and from any other State." 
The Articles' exception for paupers and vagabonds was 
omitted in Article IV, Section 2, of the Constitution, which 
carried the basic theme a step further by declaring that 
"the Citizens of each State shall be entitled to all the Priv­
ileges and Immunities of Citizens in the several States." 
In Corfield v. Coryell, 4 Wash. C.C. 371 (Cir. Ct. E.D. Pa.) 
Justice Washington confined the privileges and immunities 
so conferred to those "which are, in their nature, funda­
mental" but included as fundamental the "right of a citizen 
of one State to pass through, or to reside in any other 
State, for purposes of trade, agriculture, professional pur-
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suits, or otherwise." Crandall v. Nevada, 6 Wall. 35, struck 
down Nevada's effort to tax the movement of peoples 
across that bridge in the western journey, some justices 
relying upon the commerce clause and others on the very 
nature of the federal union. A prime purpose of the adop­
tion of the privileges and immunities clause of the Four­
teenth Amendment was to enable persons to move their 
residence where they please, within a State or to another 
State in the federal union "with the same rights as other 
citizens of that State." Slaughterhou.se Cases, 16 Wall. 36, 
80; cf. Twining v. New Jersey, 211 U.S. 78, 97. In Edwards 
v. California, 314 U.S. 160, the Court made it clear not 
only that there is constitutional freedon1 to move into a 
State in pursuit of preferred associations and opportuni­
ties, but also that the indigent have no less right of migra­
tion than the affiuent. And in United States v. Guest, 383 
U.S. 7 45 all members of the Court agreed that, regardless 
of the particular clause or concept to which it is traced, 
liberty to take up residence in whatever State one desires 
is an interest protected by the Constitution. We need show 
no more here because discrimination against the exercise 
of such an interest-unless justified by another objective of 
policy-would deny Equal Protection. See pp. 20-38 below .. 

The liberty of geographic nwvement involved in the pres­
ent cases is much more than travel, although travel is 
involved. It is freedom to leave an old and personally 
unsatisfactory environment for new opportunities with a 
different horne, different government, different economic 
or cultural opportunities, and different associations. In a 
nation founded by those who moved in search for political 
and religious liberty and which grew great through west­
ward rnigration, it is hardly necessary to argue that change 
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of residence is the underpinning of other basic freedoms 
-personal, social, economic and political-many of which 
enjoy constitutional stature. 

Three of the present cases illustrate the point concretely. 
Juanita Srnith n1oved frorn Delaware to Pennsylvania to 
rejoin her family (i.e. freedorn of association) (Pa. App. 
36), to secure better education and job opportunities (i.e. 
personal and economic self-advancement) (Pa. App. 35-36), 
and to escape the vestiges of racial segregation (i.e. po­
litical and social equality) (Pa. App. 36). Freedom of asso­
ciation in the simple human sense of rejoining the family 
was the basic reason for the return of Gloria Jean Brown 
to Washington. She had been brought there as an infant, 
attended school there, and returned there to join her eldest 
child, her own father, her grandmother, her four sisters 
and two brothers. The two of the three minor children for 
whom she sues in this case had been left temporarily in 
Arkansas until she reestablished herself. She brought them 
to Washington in order to reunite the family (D.C. App. 
35). Minnie Harrell, who has died since the appeal was 
taken, moved to Washington "so that I might be able to 
make a better life for myself and rny children" and because 
"my children and I need to be together with rny fan1ily very 
much." More specifically, she faced hospitalization and, if 
she moved to Washington, her children could be cared for 
by her brother and sister-in-law (D.C. App. 7).7 If it be 
supposed that freedom of association is too pretentious 
a description for family relationships, we should recall 
that the integrity of family life "is something so funda-

7 Quotations are from the plaintiff's Affidavit in Support of 
Motion for Preliminary Injunction, which is part of the original 
record in this Court. 
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mental that it has been found to draw to its protection the 
principles of more than one explicitly granted Constitu­
tional right." Justice Harlan in Poe v. Ullman, 367 U.S. 
497, 551-552. 

In sun1, discrimination in affording public assistance to 
indigents solely on the basis of length of residence seriously 
impinges upon the recognized const]tutionalliberty of mov­
ing to a new home in pursuit of preferred opportunities or 
associations. 

It can be strongly argued that this interference with 
liberty of move1nent is enough to render the one-year­
residence requirernent unconstitutional. See Conn. Brief 
for Appellees, pp. 10-23. But here again the Court need 
not go so far. Nor is it necessary to determine whether 
the guaranty of freedom of movement to a new residence 
rests upon the privileges and immunities clause,8 or is 
secured by the comrnerce clause0 or the inherent char­
acter of the federal union/0 or is an aspect of personal 
liberty protected by the Due Process Clauses of the Fifth 
and Fourteenth Arnendments.11 Decision here can be solidly 
rested upon the Equal Protection Clause in the case of 
the States and the similar guarantee against arbitrary fed­
eral discrimination under the Fifth Amendment. From 
this point of view, the central importance of the heavy 

8 Edwards v. California, 314 U.S. 160, 177, 181 (concurring 
opinions). 

9 Edwards v . .California, 314 U.S. 160; Crandall v. Nevada, 6 
Wall. 35, 49 (concurring opinions). 

1° Crandall v. Nevada, 6 Wall. 35. 
11 Chafee, Three Human Rights in the Constitution of 1787, 

192-193 (1956), quoted by Justice Harlan in United States v. Guest, 
383 u.s. 745, 769, 770. 
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deprivations to which the one-year-residence requirement 
subjects those who n1ove into a State is that it demon­
strates that the resulting classification is not merely ar­
bitrary and capricious because it discriminates upon ir­
relevant grounds arnong those who are otherwise identically 
situated, in relation to the nwst fundamental human needs, 
but is itself affirmatively harmful because it impinges upon 
the exercise of what all agree is a constitutionally-recog­
nized aspect of liberty. Discrimination upon such ground 
is obviously more objectionable than discrimination upon 
grounds that are neutral but irrelevant. 

Even so, we need not claim that the classification is un­
constitutional per se. In these cases, conscientious exami­
nation of the alleged justifications shows that the hostile 
discrimination arnong persons otherwise identically situ­
ated, on the basis of their exercise of liberty of movement, 
is not rationally related to any pern1issible State objective. 

C. THE 0NE-YEAR-HESIDENCE REQUIREMENT BEARS No SuB­

STANTIAL RELATION TO ANY PERMISSIBLE STATE OBJECTIVE. 

In the original briefs and oral argument of these cases 
considerable attention was directed to the standard of jus­
tification required to validate the length-of-residence clas­
sification. Because the classification ( 1) operates in rela­
tion to the bare essentials of life necessary to the enjoyment 
of other personal liberties and (2) is based solely upon the 
exercise of a constitutionally protected freedorn, we have 
argued that the discrimination is to be judged not by the 
tolerant attitude applied to econornic regulation but the 
stricter tests for invasion of human rights. See, e.g., 
lJ!IcLaughlin v. Florida, 379 U.S. 184, 190-192; Loving v. 
Virgina, 388 U.S. 1, 8; Carrington v. Rash, 380 U.S. 89, 
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96; Harper v. Board of Elections, 383 U.S. 663, 669-670; 
cf. Grisn:olcl v. Connecticut, 381 U.S. 479, 497, 501 (con­
curring opinions); Bates v. Little Rock, 361 U.S. 516, 525. 

But while we believe that to be the proper standard, our 
case does not depend upon it. No nwre is required than 
that the Court be ·willing to look behind outmoded habits 
and prejudice against the poor, especially the poor in other 
localities, in order to ascertain whether there is any sub­
stance at all to the alleged relationship between the length­
of-residence requirernent and the various objectives which 
it is alleged to serve. For when reason is substituted for 
prejudice and ernpty assun1ptions, it becornes apparent that 
there is no rational relationship between the requirement 
and any permissible objective of legislative policy. 

Careful judicial scrutiny of alleged relationships between 
an apparently invidious classification and permissible ob­
jectives of State policy has never been confined to instances 
of racial discrirnination or special categories of cases. See, 
e.g., Sk-ityner v. Oklahoma, 316 U.S. 535; Carrington v. Rash, 
380 U.S. 89; Rinaldi v. Yeager, 384 U.S. 305; Levy v. 
Lot~isiana, 391 U.S. 68. Care in exarnining the assignr-d 
justification for the egregious discrimination involved in 
these cases is well warranted by its hurnan consequences, 
by its relatjon to ancient local prejudices inconsistent with 
current reality, and by its in1pact upon a basic constitu­
tional right. It is the rnore appropriate because the dis­
crimination bears upon a class with scant influence upon 
the political process,12 both bE~cause of its poverty and be­
cause rnany of itA rnernbers con1e fron1 other States.13 But 

12 United States v. Carolene Products Co., 304 U.S. 144, 152-153, 
n. 4. 

18 South Carolina State Highway Department v. Barnwell Broth­
ers, 303 U.S. 177, 184-185, n. 2. 
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once the Court examines the facts there is no need to apply 
a heavier burden of justification or for the Court to sub­
stitute a judicial opinion for political judgment upon an 
issue where there is roon1 for differing views. For length­
of-residence classifications in granting public assistance 
necessary for the bare essentials of life are seen to serve 
no legitimate object of State policy when judged by any 
rational test. 

Since each item in appellants' grab bag of justification 
is analyzed in detail in the original briefs, we n1erely sum­
marize the points essential to the argun1ent. 

1. To discourage the poor from entering the jurisdiction 

The actual reason for the one-year-residence rule is to 
discourage indigent persons fron1 moving into the State. 
The purpose was squarely avowed by the sponsor of the 
requirement in the Connecticut legislation. 

If we pass this [one year residence] Bill, the word 
could get around that ·we are not an easy state .... 
As responsible legislators we cannot ... continue to 
allow unlimited migration into the State, on the basis 
of offering instant n1oney and perrnanent incorne to 
all who can make their way [here], regardless of their 
ability to contribute to the economy. [Connecticut 
General Assembly 1965, House of Representatives Pro­
ceedings, Vol. 11, Part 7, pp. 194-95 (Connecticut State 
Library); Appendix to Plaintiff's Pretrial IV! emoran­
dum in District Court, pp. 78-80.] 

Historical 1naterials further denwnstrating the purpose 
are contained in our original briefs. See Conn. Brief for 
Appellees, p. ] 6; D.C. Brief for A.ppellees, p. 45; Pa. Brief 
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for Appellees, pp. 21-22. Indeed, this objective is offered 
as justification by the District of Columbia (Brief 9), Con­
necticut (Brief 9-10), and by Judge Clairie, dissenting in 
the Connecticut case, Conn. App. 31a-35a; 270 F. Supp. 
331, 339-41. 

The short answer is that Jeterring the innnigration of 
indigents is not a permissible object of State policy. The 
point was squarely determined by Edwards v. California, 
314 U.S. 160. In a concurring opinion Mr. Justice Douglas 
declared that-

to allow such an exception [curtailing the right of free 
movement of those who are poor or destitute] to be 
engrafted on the rights of nat-ional citizenship would 
be to contravene every conception of national unity. 
It would also introduce a caste system utterly incom­
patible with the spirit of our system of government. 

And Justice tTackson observed that-

Any 1neasure ·which ·would divide our citizenry on the 
basis of property into one class free to rnove frorn 
state to state and another class that is poverty-bound 
to the place that it has suffered misfortune is not only 
at war with the habit and custorn by which our coun­
try has expanded, but is also a short-sighted blow at 
the security of property itself. 

Appellants' effort to distinguish Edwards on the ground 
that the California statute raised a direct bar against 
movement is ineffective. The penalty was aimed at those 
who assisted the immigration of an indigent person and 
thus operated only to discourage, not to bar, the indigents 
themselves. In any event, the forn1 of the deterrence is 
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immaterial. Keeping indigents out of a State is siinply 
not a permissible objective of State policy and a classifica­
tion keyed solely to that objective violates the Equal Pro­
tection Clause. Truax v. Raich, 239 U.S. 33, 42.14 

2. Investment in the Community 

Appellees' argurnent that discrirnination on the basis of 
length of residence is justified by a policy of limiting bene­
fits to those who have an "investment" in the connnunity or 
have made son1e "contribution" to it, is nothing more than 
a fictitious restaternent of the ancient notion that each 
local corrnnunity should care for its own and paupers should 
either remain in their place of settlen1ent or go without 
relief. 

The invalidity of that concept in a rnodern industrial 
nation characterized by economic unity and personal mo­
bility is established by Edwards v. California, 314 U.S. 426. 
The converse of settlen1ent is alienage. There is no room 
for alienage an1ong free citizens of the federal union. 

14 It may conceivably be suggested that, since Edwards v. Cali­
fornia, supra, rests upon the commerce clause or the inherent nature 
of the national government, Congress has power to authorize the 
States to erect barriers to interstate migration and has exercised 
that power in section 402 of the Social Security Act. There are two 
answers : First, section 402 does not give affirmative congressional 
sanction for State one-year-residence requirements; it merely fails 
to prohibit them. See pp. 39-45 below. Second, Congress has no 
power arbitrarily to authorize State barriers to geographic migra­
tion without some justification other than the desire to prevent it, 
because such migration is an aspect of a liberty protected by the 
Fifth Amendment. Chafee, Three Human Rights in the Constitu­
tion of 1787, 192-193 (1956) quoted by Justice Harlan in United 
States v. Guest, 383 U.S. 745, 769, 770. A different question would 
be presented if either Congress or a State were to enact a carefully 
articulated program for dealing with the hardships of rural to 
urban migration or a similar problem. Here, we deal only with 
naked protectionism. 
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\Vords like "investlnent" and "contribution to the com­
munity" add only verbiage without foundation in fact. Pub­
lic assistance prograrns are not geared to investment or 
contribution to the welfare of a State. They are not a form 
of insurance. Assistance is no less available to those who, 
through 1nisfortune, have been charges upon the commu­
nity throughout their lives than to those who have been nor­
mally productive. Nor is there a fragment of evidence to 
support the view that a year's residence has any tendency 
to measure relative contribution to a comn1unity. Fully 
40 percent of the applicants rejected for failure to satisfy 
the one-year-residence requirement had had lengthy prior 
residence in the community that denied them assistance.15 

Their earlier contribution, before rnoving away, may well 
have equalled or exceeded the investment of persons who 
remained. 

Perhaps the chin1erical nature of the entire argument is 
best shown by the fact that in both the District of Columbia 
and Pennsylvania the one-year-residence requirement is 
applied to infants and other dependent children under 
AFDC programs even when their mother, by virtue of one 
year's residence, has made sufficient "contribution" to be 
entitled to aid. Surely, it will not be seriously suggested 
that the eight rnonths old infant Shawn Brown rnade less 
"contribution" than other infants to the District of Colum­
bia because he was born within a year of his rnother's re­
turn to her home and family, or that when he becomes a 
year old and therefore eligible it will be because of his 
contribution to the community during his first year of life. 

15 Pa. App. 84a-85a, 129a. 
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3. To deter immigration by persons seeking more 
liberal assistance 

rrhe most sophisticated version of the argurnent that a 
State may adopt a tough welfare policy towards indigents 
in order to discourage their 1novernent into the jurisdiction 
asserts as its justification the desire to keep the State's 
program of assistance from attracting indigents frorn 
States with a lower level of available benefits. 

The rationalization inevitably evokes skepticisrn. The 
States with one-year-residence requirements apply them to 
all indigents, even those who corne frorn States where the 
level of benefits is higher than their own. States which 
have entered into reciprocal aid agreements waive the one­
year-residence requiren1ents even for persons coming from 
States with lower levels of benefits. Indigents are dis­
qualified under the one-year-residence requirement for rea­
sons utterly unrelated to moven1ent in pursuit of higher 
benefits. Vera M. Barley was declared ineligible because 
she was comrnitted to St. ]Jlizabeth's within a year after 
coming to the District; Shawn Brown because he was born 
within a year of his mother's return to the District, even 
though she was entitled to aid. None of these practices is 
consistent with the contention that the ainr of the classi­
fication is to keep the public assistance program from serv­
ing as a magnet. 

Assuming that a State, regardless of the real motive, 
is entitled to the benefit of any rationalization counsel can 
supply, the argurnent nevertheless fails for three inde­
pendently sufficient reasons : 

First, it is inconsistent with Edwards v. Californ-ia, 314 
U.S. 160. rrhe power of a Stat(~ to shut indigent rnigrants 
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off from any advantages of its program of public assist­
ance is no greater than its power to deny them access to 
other natural, social or political advantages of moving to 
the new residence. If New York may not regulate low­
priced Vermont n1ilk attracted to the New York market 
by her price regulation (Baldwin v. Seelig} 294 U.S. 511), 
then surely she may not exclude from her schools children 
of parents attracted by her superior system of public edu­
cation. Sin1ilarly, Connecticut should not be permitted to 
discrin1inate against former residents of ~Iassachusetts at­
tracted by her program of public assistance. 

Second, there is not the slightest hit of evidence to sup­
port the assertion that migrants are attracted from one 
State into another by differences in the level of public 
assistance. The argument of the briefs filed by appellants 
and a1nici rests entirely upon assertion. They cite no 
factual material to sustain it. Through constant repetition, 
the argument has gained a measure of popular and political 
credence, but 1nore than widespread prejudice against a 
weak and unfortunate class is required to support the ra­
tionality of a discrimination, based merely upon the exer­
cise of a basic human liberty, which operates to withhold 
the bare essentials of a decent existence. This is especially 
true where, as here, all th(~ available data is directly con­
trary to the unsupported assumption. 

The studies showing that welfare applicants do not mi­
grate in search of higher benefits are discussed in the opin­
ions below and in our original briefs, together with the 
testimony of State officials. See Pa. App. 84a-85a, 94a-95a, 
98a ( testilnony of welfare officials) ; ,id. at 150a-151a, 154a, 
277 F. Supp. at 66, 67-68 (opinion of District Court); D.C. 
Brief for Appellees, 50-52, n. 70 (reports of federal and 
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State agencies, and of scholarly studies); D.C. App. 67-68, 
279 F. Supp. at 29 (opinion of district court); Conn. Brief 
for Appellees, 8, 14-15, n. 15; Brief Amic,i Curiae of The 
Center on Social Welfare Policy and Law, et al. 22-30. 

rr1he evidence is drarnatically confinned by the facts of 
the instant cases. Juanita Sn1ith's parents and their fami­
lies are long-time residents, rnany of thern natives, of Penn­
sylvania. She was born in an Arn1y Hospital outside the 
State (Pa. App. 30a), but came to Pennsylvania at the 
age of one month, and rernained until1959 (I d. at 22a, 30a), 
when she went to Delaware with "\Villiarn Paynter, who is 
the father of her three younger children. In December, 
1966, her father went to Delaware and urged the family 
to move to Philadelphia, offering to help them until Wil­
liam Paynter found work (id. at 34a). He paid the rent 
and utilities bills for several rnonths, but Paynter was un­
able to find a job and returned to D,elaware. When Miss 
Sn1ith's father was himself laid off from "W~ork, his obliga­
tions to his own family (a wife and six children) left Miss 
Smith's children dependent. A rnonth later, pregnant and 
sick, she sought assistance ( id. at 34a, 36a). These facts 
are utterly inconsistent with any suggestion that Miss 
Smith went to Pennsylvania because of the lure of public 
assistance.16 

16 Despite these uncontradicted facts, stipulated by counsel (Pa. 
App. 22a) and found by the district court (id. at 137a), counsel 
for appellants has advised this Court that Juanita Smith first came 
to Pennsylvania in December 1966 (Pa. Brief 6). The inadvertent 
error seems characteristic of the "wishful thinking," conditioned by 
prejudice and hostility, which conceals the facts in this area. Com­
pare the assertion by counsel for Connecticut that "appellee's claim 
of unavailability to work because of the age of her children ... 
failed to satisfy the appellant" (Conn. Brief 5). It was expressly 
stipulated below that appellee was "unable" to work or seek work 
or work-training "because of her pregnancy and her responsibilities 
to her son" (Conn. App. 41a). 
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Jose Foster lived in Pennsylvania from 1953 to 1965. In 
1965 (though receiving public assistance) she and her chil­
dren went to South Carolina to care for her ailing grand­
parents. She rmnained there until her grandfather was 
hospitalized and her grandrnother was taken in with another 
relative. She then returned to Philadelphia (Pa. App. 141-
144a; Pa. Brief for Appellees, p. 5). 

Minnie llarrell and her family had been living in New 
York where she received AFDC after her separation frmn 
her husband. 'Vhen she fell seriously ill with cancer, she 
moved to the District of Colurnbia, the home of her brother 
and sister-in-la,v, because they could care for her children 
in the event she again required hospitalization (D.C. App. 
7). 

Vera Barley has been in the District of Columbia for 27 
years. She is deemed ineligible for assistance only because 
she was hospitalized 'vithin a year of her coming back to 
the District in 1941, where she and her family had lived 
for a year-and-one-half in 1935 and 1936 ( id. at 21). 

We need not recite the history of the other plaintiffs. In 
each instance the facts dernonstrate that they had ample 
personal reasons for rnoving without the slightest inten­
tion of obtaining more liberal public assistance in a new 
abode. In two instances, plaintiffs moved despite a reduc­
tion of benefits: 1finnie Harrell from New York to the 
District of Colurnbia and Jose Foster from Pennsylvania 
to South Carolina (whence she later returned). 

These concrete cases nright be legally nnhnportant if 
they were only exception8 to a soundly based classifica­
tion. rrheir significance here is that they concretely illus­
tr·ate the mnptiness of the invidious presupposition that 
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new residents applying for welfare nrust have come to a 
State attracted by its public assistance. The motivations 
and relationships disclosed by these records are confirn1ed 
by the general re1Jorts already rnentioned, including a study 
introduced in evidence in the Pennsylvania litigation (and 
accepted by State officials and by counsel, Pa. App. 84a-
85a, 129a), disclosing that 40 percent of the rejected ap­
plicants had previously lived in the State, that 60 percent 
had relatives there, and that 64 percent carne to flnd work 
(37 percent having jobs when they carne). Only 10 percent 
were recipients of assistance in the State frorn which they 
canw. One-half of the applicants lived in Pennsylvania for 
six months prior to seeking assistance (Pa. App. 85a). See 
shnilar facts relating to other States in the Brief amw~ 
of The Center of Social \V elfare Policy and Law, et al. 
25-30. 

We do not stress these facts for the purpose of persuad­
ing the Court to resolve in our favor a controverted issue 
upon which there is conflicting data. Such a choice is for 
the policy-nraking branch. Here, all the evidence-factual 
studies, expert opinion, and evidence of record-is on one 
side; on the other side is only prejudice and persistent as­
sertion. The very purpose of the Equal Protection Clause 
is to resolve such conflicts on the side of reason. Some­
thing more than persistent prejudice, traceable to re­
luctance to support newcomers, is required to justify a 
classification that discriminates against the exercise of 
a basic hurnan liberty, in relation to the availability of the 
bare essentials of existence.17 

17 The difficulty of inducing legislatures to examine the facts in 
the face of persistent prejudice was explained to the district court 
in the Pennsylvania case (Pa. App. 96a-97a): 
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rrhird, the argurnent that the State is seeking to prevent 
its funds for public assistance fron1 being dissipated by 
the attraction they offer to migrants from States with a 
lower level of benefits would not support the one-year­
residence requiren1ent, even if it were not otherwise invalid, 
because the discrirnination is rnanifestly broader and more 
restrictive than is required to rneet the asserted evil. The 
supposed danger cannot possibly excuse applying a one­
year-residence to those who corne from States with equal 

By Judge Kalodner: 
Q. In view of the experience you have just recited to us, 

having been with the Department of Public Assistance a num­
ber of years, the last eight or nine years in the important office 
you occupy [Director of Bureau of Policies and Standards], 
has there been any representation made to the Legislature with 
reference to the elimination of the one-year-residence require­
ment by the Department of Public Assistance? 

A. Yes, there has. We have proposed a change in the resi­
dence requirement on a number of times but the late'st one is 
a proposal of one out of :five years. 

Q. Iswhat? 
A. The person have a one year's residence out of five years. 
Q. And what happened to that proposal? 
A. It was turned down by the Legislature. It is being rein­

troduced this year, I understand. 

By Judge Sheridan : 
Q. Why hasn't the Department proposed the complete elimi­

nation of all residence requirements instead of coming to one 
of five ~ There must be a reason. 

A. There is a lot of feeling I think about assistance to per­
sons who haven't been residents of Pennsylvania and a fear 
that it will greatly increase costs, which you can't counteract 
by estimates. 

Q. How would it increase cost? I think your testimony has 
been the opposite, hasn't it 1 

A. Yes, I know, but I am talking about the public opinion. 
Q. My question is directed to the Department not the public. 
A. Well, this is why the Department doesn't get its pro-

posals enacted by the Legislature, because there is a pool of 
opinion that the residence requirements result in an influx of 
people into the Commonwealth. 
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or lower benefit levels. The problmn if genuine, could be 
met in the case of migrants from States with a lower level 
of benefits by limiting the assistance to the levels of the 
States frOin which the migrants came. Thus, even if it be 
assumed arguendo that avoiding the attention of migrants 
seeking public assistance is a real and permissible objective 
of State policy, the flat one-year-residence rule is uncon­
stitutional because less restrictive rneasures are patently 
sufficient to satisfy the need. Aptheker v. Secretary of 
State, 378 U.S. 500, 508; NAACP v. Alaba1na, 377 U.S. 288, 
307; Shelton v. Tucker, 364 U.S. 479, 488.18 

4. To provide an objective test of residence 

It is connnon ground that a State rnay condition public 
assistance on '~residence," in the sense that the beneficiary 
is living there with no intention of presently rnoving/9 

18 It is apparent that the arguments made in the text apply 
equally to the Connecticut statute, which is somewhat narrower 
in scope but even more unmistakenly aimed at discouraging or 
penalizing the entry of those to whom it applies. Moreover, the 
seeming narrowness is wholly inadequate to render the statute an 
apt assertion of a desire to reach those entering the State to seek 
assistance, even if such an aim were permissible. The Regulations 
are set out in Conn. App. 9a-10a, and as the facts of this case 
plainly show, disqualify those conceded to have entered for bona 
fide reasons. Specifically, the distinction between those entering 
with a promise of a job and those entering with a credible expecta­
tion of finding work or of being supported by relatives renders the 
Connecticut statute far too broad to carry out the postulated 
purpose. 

19 Cf. Federal Handbook of Public Assistance Administration, 
Pt. IV, §§3620, 3651; Pa. Public Assistance Manual, §3151.11. 
The HEW regulations provide a simple test of residence requiring 
only presence without intention of presently removing. See D.C. 
Brief for Appellees, p. 34, n. 41. If a State were to discriminate 
against any resident within this definition by requiring presence 
for a period as a test of residence under the judgments in these 
cases, the Department would presumably disapprove that plan. 
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The reason, in our view, is that the AFDC and other forms 
of assistance involved in these cases are geared to the pro­
vision of a stable ho1ne, the opportunity to live a useful 
life in the cornrnunity, and the preservation of the family 
unit. Grants are for biweekly or monthly periods. The 
type of public assistance appropriate for one passing 
through a locality or intending pron1pt departure might 
well be very different. 

Appellants argue that since the present forms of assist­
ance may be confined to residents, the one-year-residence 
rule is justified as a workable rule of thtunb for determin­
ing who is a resident. The courts below uniformly re­
jected the argurnent. See Pa. App. 153a-154a, D.C. App. 70, 
Conn. App. 28a. 

The rulings below upon this point are plainly correct. 
The one-year-residence rule would be a valid test of resi­
dence only if experience showed that there was a rational 
relationship between the fact observed and the conclusion 
to be inferred-between the fact that an applicant has not 
been in the State a full year and the conclusion that he 
is not presently living there with no intention to go away. 
Both logic and experience belie the inference. Certainly, 
one who has lived in a locality less than a year can be living 
there presently. And, the fact that one changed residence 
less than a year ago is no evidence that he intends to leave 
his current horne. (Pa. App. 85a.) Ii:ven as a rebuttable 
presumption the one-year-residence rule would be too arbi­
trary a test of current residence to withstand constitutional 
exarnination. Tot v. United States, 319 U.S. 463. 

IIere again, the record furnishes drarnatic examples 
of the fallacy of appellants' assertions. Gloria Jean Brown 
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was brought to Washington when she was an infant. She 
attended school there. Later, she left her first child there 
with her own father and went to F,t. Srnith, Arkansas, with 
her mother. In ]1ebruary 1966, when her mother moved to 
Oklahoma in search of mnployment, Gloria Jean Brown 
went back to Washington. She considered Washington her 
home. She had lived there many years. Her father, her 
son, her grandmother, and her four sisters and two 
brothers were still living there. In August 1966, having 
reestablished herself, she sent for the two children whom 
she had left temporarily in Arkansas with their grand­
mother. In view of her background, farnily ties and ar­
rangeinent for her children, no one could doubt the bona 
fides of her residence yet she was denied assistance until 
February 1967 because she had not been living in the 
District for the twelve preceding months. Even when 
she was granted assistance for herself and the oldest 
child, the next two were ruled ineligible because they had 
been residents for only six months. An infant born in 
Washington in November 1966 was also ruled ineligible 
because Gloria Jean Brown had not been a resident for 
a year prior to its birth. Manifestly, all three minor 
children had enduring ties to the District of Columbia 
and were residents by any rational test. (D.C. App. 35-36, 
Affidavit of Gloria Jean Brown in Support of Motion for 
Temporary Injunction filed as part of the original record 
in this Court.) 

The case of Vera JYI. Barley further illustrates the arbi­
trariness of the one-year-residence rule as a test of actual 
residence. She had actually lived ]n the District for 27 
years. The rule denied her public assistance solely because 
she had tlw rnisfortune to suffer a mental illness that re-
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quired her co1nmitment to St. Elizabeth's Hospital before 
she had been a resident for a year. No other jurisdiction 
acknowledges a relationship to her, and she has no place 
outside the District in which to live. I-Ier planned ar­
rangements to live in the District could not be pursued 
because public assistance was withheld. As a result, she 
would have been kept indefinitely in St. Elizabeth's but for 
the injunction below. (D.C. App. 21-22.) 

Appellants' claim that so arbitrary a classification serves 
administrative convenience is also implausible. 'There are 
many farniliar and more accurate criteria of actual resi­
dence than the one year rule. The suggestion that individual 
application would be a hardship is scarcely credible against 
the background of the actual administration of public as­
sistance. In every case in which public assistance is sought, 
an exhaustive individualized determination is made of each 
relevant aspect of an applicant's life-except (we are told) 
his residence. The touchstone of the verification system 
by which need is established is individualized inquiry of a 
most painstaking and searching nature. In the process of 
that investigation all of the facts bearing on residence can 
readily be brought out, and often are, whether residence 
is in issue or not. In light of these realities of the public 
assistance systern, abstract references to the "complex and 
difficult" questions involved in determining residence (D.C. 
Brief for Appellants, p. 10; cf. Judge Holtzoff, dissenting 
at D.C. App. 81) seem rather ernpty. Such a "remote ad­
ministrative benefit" will not justify a discriminatory clas­
sification penalizing the exercise of a basic constitutional 
right. Hcwman v. Fo,rssenius, 380 U.S. 528, 542; Carrington 
v. Rash, 380 U.S. 89, 96. 
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5. To prevent the fraudulent receipt of benefits 
from two States 

Pennsylvania suggests that the one-year-residence re­
quirement provides an "insulation period" necessary to 
prevent one recently nwving from one State to another 
from obtaining benefits from both (Pa. Brief for .Appel­
lants, 15). This "justification" is adequately answered in 
the Pennsylvania appellees' brief at pp. 29-30. See, also, 
Sherbert v. Verner, 374 U.S. 398, 407. 

We mention the argument here only because it shows 
how often the simple demands of decency and rationality 
are answered by defamation of the poor and dependent. 
The general fraud problem has consistently been shown 
to be minimal (see HEW study cited in Pa. Brief for Ap­
pellees at 29) . .Although there is absolutely no showing that 
the particular species of fraud suggested here has ever 
been practiced, appellants in the Pennsylvania case wish 
to tell the seven women now at the bar of this Court, and 
the class they represent, that their compelling claims must 
be postponed for up to a year in order to filter out other 
unproved claims of an anonymous group of unknown size 
supposed to be prone to file duplicate applications. 

6. Facilitation of Budgeting20 

Appellants' brief and Judge Kalodner's dissenting opin­
ion in the Pennsylvania case argue that the one-year-resi­
dence requiren1ent eases the problem of budgeting appro­
priations because it eliminates the need for predicting the 
number of persons entitled to relief who will1nove into the 
Commonwealth during the year. (Pa. Brief for Appellants, 
pp. 13-14; Pa. App. 163a-165a.) The speculation is dis-

20 See also Pa. Brief for Appellees, pp. 26-29. 
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approved by the testimony of the Director of the Bureau 
of Assistance Policies and Standards that elimination of 
the residence requirement would not complicate budgeting 
(Pa. App. 95). It also contains obvious fallacies. Many 
States, including Pennsylvania until 1959, use two-year­
budgets ; in such cases the one-year-residence requirement 
could not eliminate any problem of prediction. Pennsyl­
vania, like other States, waives the residence requirement 
under reciprocal agreements; reciprocity does not lessen 
any problem of prediction. In truth, any variation in the 
number of persons rnoving into a State during the year can 
have no more than trifling irnpact upon the need for public 
assistance in view of other larger variables affecting the 
state of the national and local economy. The total number 
of indigents affected by the residence requirement is no 
more than one or two percent of the total number who 
receive assistance. Changes in immigration into a State 
of the order of 10 or 20 percent could, therefore, affect 
the number receiving aid by only two-tenths of one percent. 

7. Protection of the fisc 

There is even less merit to the suggestion that the 
length-of-residence classification can be justified as a means 
of limiting discretionary expenditures. The desire to save 
money provides no rational basis for classification. It could 
equally well be cited as justification for withholding pay­
ments from a political or religious minority, or from those 
who exercise freedom of speech, or from any other group 
however capriciously defined. Thus, the argument based 
upon protection of the fisc is nothing more than a claim 
that hostile discrin1ination is permissible in the granting 
of benefits. 21 

21 See also Pa. Brief for Appellees, pp. 24-25. 
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That contention, as we now show, is contrary to settled 
constitutional principles. 

D. A CLASSIFICATION WHICH, WITHOUT JusTIFICATION, 

PENALIZES THoSE WHO ExERCISE CoNsTITUTIONAL LIBER­

TIES BY DrscRrMIN ATING IN THE PROVISION OF PuBLIC As­
SISTANCE VIOLATES THE EQUAL PROTECTION AND DuE 
PROCESS CLAUSES. 

It is a well settled principle that a State cannot con­
stitutionally condition the grant of an exemption, privilege, 
or other benefit upon the surrender of a constitutionally 
protected interest. Speiser v. Randall, 357 U.S. 513, 518-
519; Sherbert v. Verner, 37 4 U.S. 398, 403-406. 22 Although 
the cases cited refer to other substantive constitutional 
guarantees, the same principle necessarily condemns as 
arbitrary, capricious, and therefore a violation of Equal 
Protection, a classification which discriminates, without 
other justification, solely on the basis of the exercise. of 
such a constitutional liberty. 

This is enough to invalidate the one-year-residence re­
quirement in the Pennsylvania and Connecticut statutes. 
Both impose a hostile classification among persons other­
wise identically situated solely upon their exercise of the 
constitutionally protected liberty of moving one's residence 
to another State in pursuit of preferred opportunities and 
associations. Both impose the discrimination in relation 
to provision of the bare necessities of life. The classifica­
tion serves only prejudice against poor migrants; it has 
no rational relation to any permissible objective of State 

22 Additional authorities are collected in Sherbert v. Verner, 
supra, and in D.C. Brief for Appellees, p. 55. 
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policy. Consequently, both statutes violate the Equal Pro­
tection Clause of the Fourteenth Amendment. 

In the case of the District of Columbia, the Fifth Amend­
rnent's guaranty of Due Process bars congressional estab­
lishment of invidious classifications based upon group prej­
udice without reasoned justification. Bolling v. Sharpe, 347 
U.S. 497; Schneider v. Rusk, 377 U.S. 163. The District 
of Columbia residence requirement is therefore as invalid 
as those of the States. 

II. 

Section 402 (b) of the Social Security Act Is Not 
Controlling. 

A. SECTION 402(b) GivEs No CoNGRESSIONAL SANCTION' 

'TO 0NE-YEAR-RESIDENOE REQUIREMENTS FOR PUBLIC 

AssiSTANCE. 

Sectjon 402(b) of the Social Security Act, 42 U.S.C. 
602(b) provides :23 

The Administrator [now the Secretary of Health, Edu­
cation and Welfare] shall approve any plan which 
fulfills the conditions specified in subsection (a), ex­
cept that he shall not approve any plan which imposes 
as a condition of eligibility for aid to dependent chil­
dren, a residence requirement which denies aid with 
respect to any child residing in the State ( 1) who has 
resided in the State for one year immediately pre-

28 Somewhat different partial restrictions upon durational resi­
dence requirements are applicable to Old Age Assistance, Aid to 
the Blind, and Aid to the Permanently and Totally Disabled. See 
42U.S.C. §§302(b), 1202(b), 1352(b), 1382(b). 
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ceding the application for such aid, or (2) who was 
born within one year immediately preceding the ap. 
plication, if the parent or other relative with whom the 
child is living has resided in the State for one year 
immediately preceding the birth. 

Our attack upon the constitutionality of State one-year­
residence requirements for AFDC assistance does not ques. 
tion the constitutionality of section 402(b), nor does that 
provision bear upon the constitutional argument. The cen­
tral thrust of section 402(b) is to invalidate the once­
common State laws lirniting assistance to very long term 
residents. In the case of AFDC grants, Congress limited 
the federal statutory interdiction to plans establishing resi­
dence requirements in excess of one year. The most that 
can fairly be inferred with respect to shorter requirements 
is that Congress reached the conclusion that requiring resi­
dence for one year or less was not so objectionable that 
the federal statute should prohibit it. It cannot fairly be 
said that Congress gave affirmative approval to the one­
year-residence requirement from the standpoint of either 
policy or constitutional law. Rather, it left the matter for 
other methods of resolution-to the States in the first in­
stance but subject, like other State legislation, to consti. 
tutional review. 

The legislative history proves the correctness of this 
interpretation. One year before the Social Security Act 
was enacted, 42 of the 47 States which had programs for 
aid to dependent children-all but five-required residence 
for more than the one year minin1un1 pe,rmitted by section 
402. Twenty-one States required residence for a stated 
period in a particular county or town. Thirteen States 
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required two years residence within the State; six required 
three years residence; one, four years ; and one, five years. 
See Social Security Board, Social Security in America, 
235-36 (1937) (published for the President's Committee 
on Economic Security). 

There was a similar problen1 with respect to old age 
assistance. Of the 27 States with old age pension laws, 
eight had a 10 years-residence requirement; 16 required 
15 years; two required 20 years ; and Arizona required resi­
dence for 35 years. 79 Cong. Rec. 5602 (1935). 

The entire purpose of section 402 was to insure that 
these unjust eligibility requirements would not be carried 
into State plans financed under the Social Security Act. 
Representative Doughton, in offering the Social Security 
bill on behalf of the House Ways and Means Committee, 
said ( 79 Cong. Rec. 54 70 ( 1935)) : 

These provisions are designed to liberalize the State 
laws. With the Federal Government bearing 50 per­
cent of the cost, it is entirely appropriate that the 
States be required to modify their present long-resi­
dence requirements. 'These were perhaps necessary 
safeguards so long as the pensions were paid wholly 
from State funds, but they frequently cause consid­
erable hardship and are unnecessary and unwise with 
50-percent Federal support. 

Both House and Senate Co1nmittee reports stated (S. 
Rep. No. 627, 74th Cong., 1st Sess. 35 ( 1935) ; H. Rep. No. 
615, 74th Cong., 1st Sess., 24 ( 1935) ) : 

(b) Liberality of residence requirement: No residence 
requirement shall be imposed which results in the 
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denial of aid with respect to an otherwise eligible child, 
if the child was born in the State within the year, or 
has resided in the State for at least a year immediately 
preceding the application for aid. The State may be 
more lenient than this, if it wishes.24 

Thus, Congress did not face the question whether any 
minimum period of residence should be required. And, 
since it did not face that question, Congress had no occa­
sion to make any determination whatever as to whether a 
one-year-residence requirement is a proper response to 
problems of State concern and otherwise satisfies the re­
quirements of the federal Constitution. 

No inference of affirmative congressional sanction can 
be drawn from the recital that the Secretary "shall ap­
prove any plan which fulfills the conditions specified in 
subsection (a)." The word "shall," despite its literal gen­
erality, will not bear the weight of a conclusion disproved 
by the legislative history. Certainly, the language is not 
a command to approve a plan which is patently unconsti­
tutional, merely because it literally satisfies the only con­
ditions stated in subsection (a). Cf. Simkins v. Moses H. 
Cone Memorial Hospital, 323 F. 2d 95·9 (4th Cir.), cert. 
denied 376 U.S. 938. Congress cannot be taken to have 
commanded the Secretary to approve a plan which is ra­
cially discri1ninatory or which introduces an utterly capri­
cious classi:Hcation such as conditioning eligibility upon 
the month of the year in which a child was born. For the 
same reason, the Secretary acted properly when he, in fact, 
disapproved State exclusion of Indians, and of mothers with 

24 See, also, 79 Cong. Rec. 9268, 9285 ( 1935) and materials cited 
D.C. Brief for Appellees, pp. 56-57, n. 77. 
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illegitimate children. 25 At most, section 402 (b) commands 
the Secretary not to add to the statutory conditions estab­
lished by Congress administrative requirements of his own 
creation not related to the purposes of the statute or which 
Congress actually rejected. Such a mandate cannot be 
stretched into a congressional finding and judgment that 
no plan which satisfies those conditions is subject to con­
stitutional attack, or that facts exist which justify all 
other State restrictions. The requirements of the Due 
Process and Equal Protection Clauses are to be read into 
section 402 as certainly as if they were incorporated 
expressly. 

In the case of residence requirements, Congress came 
somewhat closer to the issue before the Court when it con­
demned residence requirmnents in excess of one year, but 
the same distinction governs. Congress left the shorter 
residence requirements untouched, without congressional 
approval or disapproval. Consequently, it had no more 

25 On several significant occasions the Secretary, under the so­
called "equitable treatment" doctrine, has disapproved State plans 
containing arbitrary eligibility restrictions not specifically inter­
dicted by the Social Security Act. Thus, he has disapproved a 
State quota system which was ra<jally dis~riminatory; State ex­
clusion of Indians, or of mothers with illegitimate children, from 
public asistance; State denial of assistance because of an "unsuit­
able home," where no attempt is made to change the home environ­
ment or remove the child from it; and an arbitrary limitation on 
the kinds of foruwr jobs whi~h -vvould qualify a family for assist­
ance on th(' ground of the father·'s unemployment. See Note, 76 
Yale L. J. 1222, n. 7 (1967), and references there cited. While 
the scope of this doctrine and the basis of the Secretary's authority 
to employ it are not entirely settled, it should be noted that the 
ruling regarding "suitable home" policies was ratified by Congress 
(42 U.S.C. §604(b) (1964); see Note, 76 Yale L. J. at 1224-25), 
and that regarding Indians was upheld in the single judicial deci­
sion ruling on the matter. Arizona v. Ewing, Civ. No. 2008-52 
(D. D.C.), dismissal affirmed on jurisdictional grounds sub nom. 
Arizona v. Hobby, 221 F. 2d 498 (D.C~ Cir.). 
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reason to express a judgment upon their constitutionality 
than upon any other constitutional question. The available 
evidence, as we have seen, rebuts the notion that Congress 
approved the wisdom, propriety, or constitutionality of 
the one-year-residence rule. 

The distinction between congressional indifference and 
congressional sanction or approval has two important con­
sequences in the present cases. 

First, affirnmnce of the judgrnents leaves section 402 
untouched. Nothing in the Social Security Act would be 
invalidated. Henceforth, the Secretary will withhold ap­
proval of State plans containing a one-year-residence re­
quirement just as he would withhold approval of a plan 
which incorporated the separate-but-equal doctrine of 
Plessy v. Ferguson, acting upon the ground that section 
402(a) is as much a mandate to comply with the Consti­
tution as if its requirements were incorporated expressly. 
See Burton v. Wilmington Parking Authority, 365 U.S. 
715, 725. 

Second, the conscious decision of Congress neither to 
disapprove nor to establish one-year-residence require­
ments carries no finding or presumption to which the Court 
should defer. Had Congress prescribed such a require­
ment for inclusion in State plans, that prescription would 
imply, under familiar constitutional principles, 26 that Con­
gress had found either the federal government or the 
States to be facing one or n10re problems of some substance 
to which the one-year-residence requirernent was an appro­
priate response. But when, as here, Congress expressEtd 
no opinion upon residence requirements of a. year or less, 

26 E.g., Katzenbach v. Morgan, 384 U.S. 641, 652-656. 
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there was no reason for it to make any judgment upon 
their wisdom, propriety, or constitutionality, or upon any 
of the underlying facts. 

B. SECTION 402(b), EVEN IF READ To AuTHORIZE ONE-YEAR­

RESIDENCE REQUIREMENTs, WouLD NoT CoNTROL THE 

CoNSTITUTIONAL IssuE. 

If section 402(b) were to be read as affirmatively au­
thorizing one-year-residence requirements, then it should 
be held unconstitutional for the same reasons as the State 
laws and provision of the District of Columbia Code chal­
lenged in these actions. Congress has "no power to restrict, 
abrogate or dilute these guarantees" of Equal Protection 
and Due Process (Katzenbach v. Morgan, 384 U.S. 641, 651, 
n. 10). Reaching that conclusion, however, would not in­
volve any substitution of judicial judgment for a congres­
sional finding made in the enactment of the Social Security 
Act upon matters of fact or questions of degree relevant 
to the constitutionality of the one-year-residence require­
ment. 

In considering the Social Security Act, Congress made 
no determination that a one-year-residence requirement 
was an appropriate response to a social, economic, po­
litical, or administrative problem facing either the States 
or the federal government. The plain fact is that there 
is here no legislative finding upon the one-year-residence 
requirement; there was no investigation, there is no factual 
data or even a "congressional estimate." Even if it be 
assumed that Congress affirmatively authorized one-year­
residence requirements, there is only "what can at most 
be called a legislative announcement that Congress believes 
a state law" to be permissible (Katzenbach v. Morg·an, 384 
U.S. 641, 651, 666, 669, Justice Harlan dissenting). 
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A mere declaration of permissibility will not support 
a presumption of congressional determination of any under;. 
lying legislative facts. When Congress imposes a require .. 
ment upon the States or enacts legislation directly opera­
tive upon persons subject to its jurisdiction, then it is 
obliged to come to grips with, and resolve, the matters of 
fact and question of degree determining the need for the 
legislation. Specifically, if Congress had prescribed a one­
year-residence requirement for inclusion in State plans, 
that prescription might imply that Congress found either 
the federal government or the States to be facing one or 
more problems for which the one-year-residence require­
ment was an appropriate solution. Congress could not 
fairly enact such a provision without making some such 
determination, and a proper respect for a coordinate branch 
of government may require the judicial branch to assume 
that Congress has performed its function fairly. But when 
Congress, at the very most, only authorizes a State either 
to omit or impose the requirement, it has no need to come 
to grips with the underlying questions. On the contrary, 
since such federal legislation leaves the operative decisions 
to the States, Congress may also appropriately leave un­
resolved all questions concerning the need or justification 
for the legislation. 

Here the issue of statutory construction discussed earlier 
merges with that of constitutionality, and the forced and 
artificial quality of the asserted problem of judicial def­
erence to congressional findings implicit in section 402(b) 
is exposed. There has been no legislative determination to 
which the findings would be relevant. The entire discus­
sion of the constitutionality of section 402 (b) assumes the 
existence of congressional sanction that was never granted, 
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and it would be an intolerable compounding of fiction to go 
on to assume as well a legislative judgment justifying that 
sanction. The entire matter can be soundly avoided, with 
total fidelity to what in fact occurred, by holding that sec­
tion 402 simply does not speak to the matter of residence 
requirements of one year or less. 

D.C. Code, §3-203 is, of course, a direct congressional 
adoption of the one-year-residence requirement for the Dis­
trict of Columbia. The presmnptions and standard of re­
view are the same as in the case of the State laws; and 
we assert its unconstitutionality upon the same grounds. 
Like the State laws, however, any presumed congressional 
finding implicit in D.C. Code, §3-203 carries none of the 
added weight of basic national legislation. 

Conclusion 

The judgments below should be affirmed. 
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