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IN tHE

Supreme Cmurt of the United States

October Term, 1968

No. 138

Apam Cravrox Powrrs, Jw., et al.,

Petitioners,
V.

Joaxy W. McCormack, et al.,
Respondents.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

BRIEF FOR RESPONDENTS

Constitutional and Statutory
Provisions Involved

This case involves the following constitutional and statu-

tory provisions, the texts of which are set forth in Appendix
A to this brief:

United States Constitution:

Article I, section 1;

Article I, section 2, clauses 1, 2 and 5;
Article I, section 3, clauses 3, 5-7;
Article I, section 5;

Article I, section 6;

Article I, section 9, clause 3;

Article ITI, section 1;

Article III, section 2;
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Article IV, section 4;

Article VI, clauses 2 and 3;
Amendment V;

Anmendment XIIT;

Amendment X1V, sections 1, 3 and 5;
Amendment XV

Amendment XX, sections 1 and 2.

Act of March 3, 1875, ch. 137 [§ 1], 18 Stat. 470;

Foree Act, ch. 114, § 23, 16 Stat, 146 (1870);

Legistutive Branch Appropriation Aet, 1967, P.L. 89-
10, S0 Stat. 354;

Logislative Branch Appropriation Aet, 1968, P.L. 90-
57, 81 Stat. 127;

Lepislative Branch Appropriation Aet, 1969, P.L. 90-
417, 82 Stat. 398;

2 ULR.C§4 25, 31, 34, 35, 78, 80, 83 (1964);

2% 08,0, §§ 1331(a), 1344, 1361, 1491, 2201-02, 2282
(161);

21 USL S 6T (1964) 5

Federal Rules of Civil Procedure 19(a), 23(a)-(c).

Questions Presented

1. Whether, in a suit against Members and certain
syertu of the United States House of Representatives, any
e tomay review the House's exclusion of a Member-elect
putsuaut to its constitutional powers to judge the qualifica-
bieon of ity Members and to expel a Member.

Awmuning aruendo that any court may review such

#hontion, whether the complaint states a claim where the

# e ot e House (a) was bused upon the unchallenged
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findings that the Member-elect had been found in contempt
of the processes and authority of state courts and, in his
capacity as a Member of the preceding House, had wrong-
fully and wilfully misappropriated public funds; (b) was
authorized by a vote of more than two-thirds; and (¢) did
not infringe any provision of the Constitution.

3. Again assuming arguendo that any court may review
such an action, whether dismissal of the complaint seeking
the extraordinary relief of ordering the House to reverse
its judgment excluding the Member-elect was a proper
exercise of discretion where that Member-elect (a) has not
challenged the factual basis for the House’s judgment; (b)
did not present himself for admission after re-election at
a special election; and (c) refused to cooperate with a
committee of the House authorized to inquire into his
conduet.

4. Again assuming arguendo that any court may review
such an action, whether the suit should in any event be dis-
missed as moot where (a) the House of Representatives
of the Congress from which the Member-elect was excluded
is no longer in existence; and (b) the Member-elect was
elected to and is now seated in the House of the succeeding
Congress.

Counterstatement of the Case

This is an appeal from the Court of Appeals’ affirmance
of the Distriet Court’s dismissal of an action seeking de-
claratory, mandatory and injunctive velief against the
House of Representatives of the 90th Congress and certain
of its officers. The action was brought by Adam Clayton
Powell, Jr., and thirteen electors of the 18th Congressional
District of New York. The complaint presents for the first
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time in our nation’s history a suit against a house of
Congress challenging its action in excluding or expelling a
member-elect. No matter how diplomatically petitioners
cast their plea, the complaint seeks nothing less than a
direet confrontation between the Court and the House with
all the profound and disturbing implications that such a
confrontation would entail.* As petitioners’ counsel can-
didly admitted to the District Court, ‘‘Here we are suing
the Legislative branch.”” Transcript of Proceedings be-
fore the District Court, April 4, 1967, at 204.

The Parties

In addition to Mr. Powell, petitioners are thirteen “non-
white citizens of the United States and duly qualified
electors of the 18th Congressional District of the state of
New York ... [who] upon information and belief voted at
the general election of 1966 for plaintiff, Adam Clayton
Powell, Jr.”” (A. 9). Petitioners purport to sue on their
own behalf and “on behalf of all other persons similarly
situated, pursuant to Rule 23(a)...” (A. 89). Some,
but not all, of the prerequisites for a class action are al-
leged. See Fed. R. Civ. P. 23(a)-(c).

Respondents McCormack and five other Members of
the House are sued individually and, purportedly, “as
representatives of a class of citizens who are presently
serving in the 90th Congress as members of the House of
Representatives” (A. 10). Speaker McCormack is also

* Among other things, the complaint sought an order restrain-
ing the Members of the Ilouse “from taking any action to enforce
House Resolution No. 278 or any other action which will deny
to plaintif Adam Clayton Powell, Jr., the right to be seated. . . .”
(A.19) (emphasis added). [References to the record contained in
the Appendix filed under Rule 36 are designated “A.”]. Such an
order is tantamount to directing Members of the House as to how
they must vote or refrain from voting in all matters pertaining
to the seating of Mr. Powell
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sued as Speaker of that House. None of the Rule 23
prerequisites of a class action is alleged with respect to
the asserted class of respondents (A. 9-10).*

Respondents Jennings, Johnson and Miller—respectively
the Clerk, the Sergeant-at-Arms and the Doorkeeper of
the House of Representatives of the 90th Congress—are
sued both individually and in their respective capacities as
agents of that House (A. 10).

Proceedings in the House

During the fall of 1966, the Committee on House Ad-
ministration conducted hearings with respect to alleged
misuse of congressional funds and privileges by Mr. Powell
and by the Committee on Education and Labor, of which
he was Chairman. See H.R. Repr. No. 2349, 89th Cong.,
2d Sess. (1967). Mr. Powell was invited to testify, but
did not appear. Id. at 5. The Committee concluded that
Mr. Powell had violated House rules regarding the hiring

of clerks and the use of House air travel credit cards.
Id. at 6-7.

On January 9, 1967, the Democratic caucus voted to
cause the removal of Mr. Powell as Chairman of the House
Education and Labor Committee. Coxe. Q., Jan. 13, 1967,
at 48-49.

When the 90th Congress first assembled on January 10,
1967, Mr. Powell was asked to step aside during the ad-

*If we are correct that the central problem here involves the
voting power of each Member of the House, we believe that no
Member of the House can adequately represent any other Member.
Each Member’s vote is his alone to cast and to defend. In our
view, therefore, a class action is inappropriate and each Member
of the House of the 90th Congress was an indispensable party to
the action under Federal Rule of Civil Procedure 19(a). Those
issues may be passed for the present, however, because we believe
that the more fuundamental question is whether the House or its
Members as such can ever be sued.
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ministration of the oath. 113 Cowxe. Rec. H4 (daily ed.
Jan. 10, 1967).

Two resolutions were then proposed and debated, with
reeard to his seating, Id. at H4, H14-16. Mr. Powell
participated in that debate. Id. at H13.

Prine the debate on those resolutions, the conclusions
of the Committee on House Administration were adverted
to a- one ground for an inquiry into what action the
flon=e <hould take with respeet to Mr. Powell, «d. at H5,
it:, Ho, 114, while another ground mentioned was Mr.
Powell’s contumacious attitude toward the New York
courts. Id. at U, 16, 118, H9, H10, H12,

In due vourse, House Resolution 1 was adopted. Id. at
115, That Resolution authorized a Select Committee to
mvestizate and to report promptly the results of its in-
vestization and its recommendations regarding “the right
of M\dan Clayton Powell to be sworn in as a Representa-
tive trom the State of New York in the Ninetieth Congress,
s well nsc his final right to a seat therein . . . .”” H.R. Res.
1, tath Cong,, st Sess. 1 (1967) [hereinafter H.R. Res. 1].
Poviee the interim, Mr, Powell was to receive the pay,
stiowanees and cmoluments authorized for Members, but
fee was not to he sworn in or permitted to occupy a seat
i the House, Idoat 1, 2,

On Febrnary 1, the Scleet Committee, made up of nine
Bvyers headed by the Chairman of the House Judiciary
Comamtice, anvited Mr. Powdll to testify on February 8
core et lusoage, eitizenship, inhabitaney and:

"1y The status of legal proccedings to which you
Ao o paty i the State of New York and in the
Conmenwealth of Puerto Rieo, with particular refer-
et to the ustances in which you have been held in
contenpt of conrt;
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“(2) Matters of your alleged official misconduct
since January 3, 1961.” Hearings Before Select Com-
mittee Pursuant to H. Res. 1, 90th Cong., 1st Sess.
2 (1967) [hereinafter Hearings Before Select Coimn-
mittee].*

The Committee advised Mr. Powell that he could be ac-
companied by counsel and that the hearing would be con-
ducted in accordance with House Rule XI, paragraph 26.
Ibid.

Prior to the hearings, the scope of the Committee’s
intended inquiry was discussed at a meeting of counsel
for Mr. Powell and for the Committee on February 3.
Id. at 59; Report or Serect ConmyirTek 6 n.9. On Feb-
ruary 6, counsel for the Committee spelled out further
the scope of the inquiry as to “matters of Mr. Powell’s
alleged official misconduct since January 3, 1961.” The
Chief Counsel stated by letter that:

“[TThe Select Committee desires to interrogate Mr.
Powell . . . [as to] paragraphs 1 to 11 of the ‘Conclu-
sions’ contained in the Report of the Committee on
House Administration, Special Subcommittee on Con-
tracts (pp. 6 and 7) [a copy of which was enclosed]
relating to an investigation into expenditures during
the 89th Congress by the House Committee on Educa-
tion and Labor and the clerk-hire status of Y. Marjorie
Flores (Mrs. Adam C. Powell).” Hearings Before
Select Committee 59.

On February 8, Mr. Powell, accompanied by seven attor-
neys, appeared at the first hearing. Id. at 1. At the out-

* The date of January 3, 1961, was chosen because on that
date (the commencement of the 87th Congress) Mr. Powell
became Chairman of the Committee on ITdueation and Labor.
Serecr Coyarirtee 'Uksvant To H. Res. 1, Rerort, 90th Cong,
1st Sess. 6 1.8 (1967) [hereinafter Rerorr or SELECT COMMITTEE].
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set, Chairman Celler, without objection or comment by
Mr. Powell or his attorneys, took official notice of the
hearings and report of the Committee on House Admin-
istration, which included extensive conclusions regarding
Mr. Powell’s misuse of House funds and violation of Pub-
lic Law 89-90 governing hire of clerks. Id. at 30.

Chairman Celler than recited the procedure governing
the hearing:

(1) Mr. Powell could be accompanied by counsel;
(2) House Rule XI, paragraph 26, would apply;

(3) counsel for Mr. Powell could present oral ar-
gument to the Committee; and

(4) Mr. Powell could make a statement to the Com-
mittee on all matters contained in the letter of in-
vitation to him to testify. Id. at 30.

Finally, Chairman Celler emphasized that the House, rather
than the Committee, was the judge of Mr. Powell’s qualifi-
cations. Ibid.

Counsel for Mr. Powell promptly moved, by brief and
argument: that the Committee limit its inquiry to Mr.
Powell’s age, citizenship and inhabitancy; that it imme-
diately terminate its proceedings and report that Mr.
Powell was qualified; and that it grant Mr. Powell certain
procedural rights.* Id. at 7-25, 31-54. The Committee

* The rights requested were: (1) “fair notice as to the charges
now pending against him, including a statement of charges and
a bill of particulars by any accuser”; (2) “the right to confront
his accuser, and in particular to attend in person and by counsel
all sessions of this committee at which testimony or evidence
is taken, and to participate therein with full rights of cross-
examination”; (3)“ the right fully in every respect to open
and public hearings in every respeet in the proceedings before
the seleet committee”; (4) “The right to have this committee
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denied Mr. Powell’s substantive motions, and with respect
to his motion for certain procedural rights, Chairman
Celler stated:

“This is not an adversary proceeding. The com-
nittee is going to make every effort that a fair hear-
ing will be afforded, and prior to this date has decided
to give the Member-elect rights beyond those afforded
an ordinary witness under the House rules.

“The committee has put the Member-elect on notice
of the matters into which it will inquire by its notice
of the scope of inquiry and its invitation to appear, as
well as by conferences with, and a letter from its chief
counsel to the counsel for the Member-elect.

“Prior to this hearing the committee decided that
it would allow the Member-clect the right to an open
and public hearing, and the right to a transcript of
every hearing at which testimony is adduced.

“The committee has decided to summon any wit-
nesses having substantial relevant testimony to the
inquiry upon the written request of the Member-elect
or his counsel.

“The Member-elect certainly has the right to attend
all hearings at which testimony is adduced and to have
counsel present at those hearings.

“In all other respects, the motion is denied.” Id.
at 59.

Counsel for Mr. Powell excepted to the rulings. Id. at 60.

Mr. Powell then testified regarding his citizenship, in-
habitancy and age, but refused to answer questions relating

issue its process to summon witnesses whom he may use in his
defense”; and (5) “the right to u transeript of every hearing”.
Hearings Before Select Committce 54



10

to the other matiers specified in the conclusions of the
Cotaittee on House Administration, in the debates on
Honse ltesolution 1, in the Committee’s letter of Feb-
pinty 1 oand in the Committec’s letter of February 6, on
1he N cronnd that those matters were not within the
pe=titutionally permizsible scope of the Committep’s in-
vy, Bt 61 At the end of the hearing of February 8,
‘tf: Pewell asked to make a statement. Chairman Celler,
dersne the request at that time, invited My, Powell and
b eonn-cl to renew that request subsequently. Id. at
100 Ay, Powell never availed himself of that opportunity
ared i nat even attend the remaining hearings.

in a letter to Mr. Powell on February 10, the Com-
witten tatormed him that the next hearing would be on
Foinwary 1h amd invited him again to testify as to the
poatter referred to in the Committee’s letter of Feb-
vuars 60 L4 at 110, The Committee advised him that
“npoen the written request of you or vour counsel, Select
¢ crounttee will summon any witnesses having substantial
vebaant teatidony to the Inquiry being conducted by the
Comaattec' Thid, That letter also reconfirmed that Mr.
Poseed woubd be saven the opportunity at the next hearing
to giale o ctatement retevant to the subjeet matter of the
Pricpuary, 1hid,

Pt aben stated that the five motions made at the February
#iwaning duef been denied, but that deeision on his motion
#s to whether nve, inhabitaney and citizenship were the ex-
vhassve pcdieations had been reserved. Ibid. Mr. Powell
war vantioned that, whatever the Commmittee's decision on
the bt iotion ! ad authority, by virtue of House Resolu-
ten Lobeanquire into whether Mr, Powell should be pun-
v expadbed as welll The Conamittee asked Mr, Powell
Beostate vwhother he would refuse to give any testimony
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concerning the status of legal proceedings to which he was
a party and his alleged official misconduct since January 3,
1961, in connection with its inquiry with respect to either
(a) seating or (b) punishing or expelling. Ibud.

On February 11, Committee Counsel wrote to counsel for
Mr. Powell, enclosing copies of the Committee’s letters of
February 6 and 10. Committee Counsel stated that the
court reporter would furnish them with a copy of the
transeript of the February 8 hearing as soon as one was
available. The letter also advised that subpoenas had been
issued for Corrine Huff and Y. Marjorie Flores (Mrs.
Adam Clayton Powell) and that if they appeared they
would be questioned regarding matters referred to in
paragraphs 5, 10 and 11 of the conclusions in the report
of the Committee on House Administration. Id. at 111.

The next hearing of the Committee was on February 14.
Mr. Powell did not attend, but his attorneys did. Id. at
109. At the opening of the hearing, counsel for Mr. Powell
stated that he would refuse to testify with respect to the
litigation to which he was a party and the alleged official
misconduct, either in the seating phase or the punishing
or expelling phase of the Committee’s inquiry. Id. at 111-
13. The Committee then heard, without objection of any
kind, evidence with respect to the litigation involving Mr.
Powell (id. at 113-72) and evidence with respect to the air
travel, expense reimbursement, and bank accounts of Mr.
Powell and his associates (id. at 172-202).

The final hearing of the Committee was on February 16.
Neither Mr. Powell nor his attorneys attended. The Com-
mittee received testimony from Mrs. Adam Clayton Powell
with respect to her financial affairs and those of her hus-
band. Id. at 203-38. The Committee also heard testimony
from a former assistant to Mr. Powell with respect to dis-
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bursements for airplane travel. Id. at 238-54. The hear-
ings were then closed.

At no time during the course of the hearings did Mr.
Powell or his attorneys indicate in any way a desire to
contest any of the factual allegations made against him.
He «ed not renew his request for cross examination with
respect to any speeitic witness, Ile did not ask the Com-
tittee to eall any witness on his behalf although the Com-
mittee had expressly offered to do so. ReErorr or SeLrcr
Castrrrer 6. Moreover, he did not attempt to offer any
evidence of any kind on these issues.

After the close of the hearings, counsel for Mr. Powell
subuitted another brief in support of his motions. Id. at
Zaa 6, It reiterated that the Seleet Committee was bound
to lunit its inquiry to whether his election had been vali-
dated and whether he possessed what he considered to be
thse woie constitutional requirements for membership and
stated that, “[f]or that reason, and for that reason only,
vouneel had advised Mr. Powell . . . not to participate in
the hearings of the Committee which extend bevond such
Iotations™ Id. at 235 (emphasis added).

On February 23, the Committee filed its report. 113
Cose, Ree, HIT37 (daily ed. Feb. 23, 1967). The Commit-
tee tound that Mr. Powell was over 25, an inhabitant of
New York and a citizen for more than seven years. The
Committee also found that Mr. Powell had contemptuously
nenorel the processes and authority of the New York courts,
had wrontully and wilfully misappropriated public funds,
haed made false reports on expenditures of foreign ex-
chutye enrrency to the Committee on House Administra-
Lon, and hnd been contemptuouns of the House in refusing
to eonperate with its committecs. Reror or SeLect Com-
Miviir 31520 Upon those findings, the Committee recom-
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mended seating, censure and a fine, his seating to be con-
tingent on Mr. Powell’s acceptance of the other conditions.
Id. at 33.

The next day a notice that the Report would be con-
sidered by the House on March 1 was published. 113 Coxa.
Ree. D108 (daily ed. Feb. 24, 1967).

In accordance with that notice, the House debated the
(ommittee’s Report and proposed resolution on March 1,
1967. 113 Coxe. Rec. H1918-54 (daily ed. Mar. 1, 1967). Mr.
Powell was not present in the House—although he could
have participated in the proceedings. DescHLER, RULES oF
tHE House or Representatives, H.R. Doc. No. 374, 88th
Cong., 2d Sess. §65 (1965) [hereinafter Descrrer]. Mr.
Fulton of Pennsylvania stated, “I had hoped against hope
that ApaM Powery in the interest of his friends in this
House, would appear today, to reason and'to adjust, to
make amends, to be heard on the past and for future plans”,
113 Coxa. Rec. H1937 (daily ed. Mar. 1, 1967). After ex-
tended debate, during which the substantive constitutional
issue—whether age, inhabitancy and citizenship are the ex-
clusive qualifications for membership in the House—was
extensively discussed, the House, by more than a two-thirds
vote (307 to 116), adopted House Resolution 278. Id. at
H1956-57. '

That Resolution adopted the Committee’s findings, but
rejected the recommended fine and censure and instead ex-
cluded Mr. Powell from the House of the 90th Congress.*

* On April 11, 1967, while this litigation was pending in the
courts, Mr. Powell was re-elected to the House of the 90th Con-
gress. On May 1, that House received a certificate from the New
York Secretary of State formally certifying to his eleetion. 113
Cong. Ruc. 114869 (daily ed. May 1, 1967). However, Mr. Powell
never appeared in that House to request that he be given the oath
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Court Proceedings

(1) The District Court. This action was commenced
promptly thereafter, on March 8, 1967. The complaint
sought a declaration that IHouse Resolution 278 was un-
constitutional and various forms of injunctive and manda-
tory relief against the Members of the House and its
agents.

Very significantly, the complaint did not challenge in
any way the accuracy of any of the findings in House
Resolution 278.* Petitioners instead contended that the
very adoption of the Resolution and the acts taken by the
named respondents pursuant thereto violated the Consti-
tution.

Petitioners claimed that the Resolution violated the
rights of the electors of the 18th District, under article I,
section 2 of the Constitution, to elect a representative of
their choice (A. 13).

The Resolution was also alleged, as to all non-white
clectors of the 18th District, to violate the thirteenth
amendment (A. 14); to be a deprivation of equal protec-
tion of the laws and due process of law in violation of the

of office. The Spealker bad twice made clear that if Mr. Powell
should present himself, the House would consider anew whether
he should be seated. 113 Coxa. Rec. H1942 (daily ed. Mar. 1,
1967) ; 113 Coxe. Rec. H4869 (daily ed. May 1, 1967).

* Petitioners still do mot coutrovert those findings, although
they do point out (Petitioners’ Brief 105-06) [hereinafter Br.]
that a subsequent grand jury investigation into Mr. Powell’s con-
duct failed to result in an indietment. In a letter dated Januar
2, 1969, the then Attorney General stated that the grand jury di
not return an indictment on recommendation of the Department ¢
Justice which “was based on ‘the conclusien that the availak
evidence did not warrant prosecution”; however, he went on !
state that: “The Departiment is eontinuing to study the mat!”
to determine whether there is civil liability.” 115 Coxe. Rec. II'
(daily ed. Jan. 3, 1969).
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fifth amendment (A. 14); and to be an abridgement of
their rights to vote in violation of the fifteenth amend-
ment (A. 14).

It is again very significant that, notwithstanding the
alorementioned conclusional allegations that Mr. Powell’s
exclusion deprived non-white electors of the 18th District
of their voting rights under the fifth, thirteenth and
fifteenth amendments, the complaint did not set forth any
facts whatsoever suggesting that Mr. Powell was excluded
hecause of race.

On behalf of Mr. Powell, it was also alleged that House
Resolution 278 constituted a bill of attainder (A. 14-15).
Finally, it was said that in the hearings before the Select
C'ommittee and the debate on the Resolution, Mr. Powell
was not accorded “the elemental rights of due process” in
violation of the fifth amendment and that “[i]n effect, the
whole proceeding amounted to a trial for infamous erimes
without presentment or indictment by a Grand Jury” (A.
15).*

Next, petitioners turned to allegations regarding the
manner in which certain specific respondents, including
non-members of the House, allegedly violated the Consti-
tution. Those alleged violations are presumably claimed
to be wrongs as to all petitioners.

Speaker McCormack was alleged to have violated the
iifth amendment in declaring the scat of the 18th Con-
gressional Distriet vacant, in notifying the Governor of
New York of that vacancy, and ‘“in causing the City of

—

' * The complaint also alleged that the action of the House vio-
uted the sixth amendment (A. 5), the prohibition against ex post
fucto laws (A. 14-13), the prohibition acainst eruel and unusual
banishment (A. 153), and the ninth, tenth, and nineteenth amend-
tients (A, 14, 17). Petitioners have apparently abandoned those
*ontentions in this Court.
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New York to undergo the expense of $100,000 to hold a
special election” (A. 15). It was further alleged that
Speaker McCormack had wrongfully refused and threatened
to continue to refuse to administer the oath to Mr. Powell
(A. 16). It was finally alleged that Speaker McCormack
wrongfully threatened to exclude Mr. Powell from occupy-
ing his office in the House Office Building and to deprive
him of the emoluments and privileges of office (A. 16).

Certain charges were also made against the Clerk, the
Scrgeant-at-Arms and the Doorkeeper, who as officers of
the House had the responsibility to implement House Reso-
Iution 278. Those officers were alleged to have violated
the Constitution and laws of the United States by respec-
tively refusing to perform services and duties for Mr.
Powell, refusing to pay Mr. Powell’s salary and refusing
to admit Mr. Powell to the floor of the House as the duly
clected representative of the 18th Congressional District
(A. 16-17).

Petitioners sought by injunction, mandamus or declara-
tory judgment to prevent respondents “from taking any
action to enforce House Resolution No. 278 or any other
action which will deny to plaintiff Adam Clayton Powell,
Jr. the right to be seated . . .” (A. 19) and to compel
respondents to seat Mr. Powell and to accord him the
privileges and emoluments of office. Such an order would
forbid the Members of the House from voting, or direct
them to vote, in a particular way on matters relating to
the scating of Mr. Powell (A. 18-21).

The District Court, on April 7, entered an order dis-
missing the complaint for lack of subject-matter jurisdic-
tion (A. 3G). The Court also denied petitioners’ request
to convene a three-judge court and their motion for #
preliminary injunction (A. 36).
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(2) The Court of Appeals. On the same day, petitioners
filed a notice of appeal (A. 37), and on April 10, they
moved for summary reversal (A. 38). After hearing oral
argument, the Court of Appeals denied that motion on
April 27 (A. 39). On May 13, petitioners filed in this
(ourt a petition for a writ of certiorari prior to judg-
ment in the Court of Appeals, which was denied on May 29,
387 U.S. 933.

On February 27, 1968, the Court of Appeals entered a
judgment unanimously affirming the District Court’s dis-
missal of the complaint (A. 104). The court held that
there was subject-matter jurisdiction (A. 58-65, 93, 95),
but that the case was not appropriate for judicial con-
sideration for a variety of reasons. Judges Burger and
McGowan held that the case presented a nonjusticiable
political question (A. 66-78, 92-93 n.3), while Judge
Leventhal found it unnecessary to reach the point (A. 95).
Judges Burger and Leventhal recognized, without decid-
ing, that the Speech or Debate Clause was an additional
bar to the maintenance of this action (A. 79-84, 96), while
Judge McGowan did not pass on the question (A. 91 n. 1).
Finally, the court, recognizing that the relief requested was
in any event discretionary, concluded that it was not an
abuse of discretion for the District Court to decline to
proceed (A. 74-76, 93-94 n.4, 95).

Events Subsequent to This Court’s Granting
of Certiorari

On November 18, 1968, this Court granted petitioners’
petition for certiorari, which was filed on May 28, 1968,
the 90th day following the entry of the judgment of the
Court of Appeals. Respondents had opposed the granting
of certiorari on the ground, among others, that in view of
the then imminent adjournment of the 90th Congress, the
issues raised in the petition might well become moot before
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they could be fully briefed and considered. Memorandum
in Opposition 13-15.

Since the granting of certiorari, two significant events
have oceurred. On January 3, 1969, the House of Repre-
sentatives of the 90th Congress, against whom this action
was brought, officially terminated, and a new House, of
the 91st Congress, was couvened and organized. Also on
that day, Mr. Powell presented himself for membership
in the 91st Congress and was seated. 115 Coxc. Rec. H22
(daily ed. Jan. 3, 1969).* In view of these events, respon-
dents filed their memorandum suggesting that this action
should be dismissed as moot [hereinafter Respondents’
Memorandum on Mootness]. On Jannary 27, 1969, this
Court postponed further consideration of this suggestion
of mootness until argument of the case on the merits.

Summary of Argument

Separation of powers among the judicial, legislative and
executive branches is the basis of our federal government.
The proper and legitimate functioning of that government
requires that each house of the legislative branch be free
from interference by the other branches in the govern-
ance of ifs internal affairs. That freedom was wrung by
historic struggle from the Tudor and Stuart monarchs
and their courts and is encapsulated with this historie
gloss in our Constitution, where it now is safeguarded by
the Speech or Debate, Power to Judge Qualifications.
Power to Punish and Expel, and Freedom from Arrest
Clauses of article I.

* The resolution seating him also provided as punishment for a
fine of $25,000 and for his seniority to commence as of the day he
took the oath of office. It did not, however, make his seating con-
ditional on either of those matters. See H.R. Res. 2, 115 Coxo
Rec. H21 (daily ed. Jan. 3, 1969).
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Numerous authorities make clear that those specific con-
stitutional provisions and the historic principles they em-
body require dismissal of this action and foreclose any ju-
dicial inquiry into the decision of the House to exclude Mr.
Powell. The House of Representatives is part of an equal
and coordinate branch. The decisions it makes pursuant to
its exclusive power under article I, whether right or wrong,
must command the same respect from the other branches as
do the decisions of this Court acting within the scope of
its powers under article III. In short, the propriety of
what the House did in this case was for the House, and the
House alone, to decide.

I. We submit, therefore, that both courts below properly
refused to entertain this action:

First. Article I, section 6, clause 1 of the Constitu-
tion, the Speech or Debate Clause, bars any court from
questioning Members of the House of Representatives
with respect to actions taken by them in connection
with legitimate legislative activities such as exercise
of their constitutional power to judge the qualifications
of a Member-elect or to punish or expel a Member.
That Clause protects Members both from the conse-
quences of a judgment in any litigation and from the
burden of defending themselves in court. Dombrowski
v. Eastland, 387 U.S. 82. That constitutional immunity,
like its English and American colonial precedents, has
the broad purpose of protecting the integrity and in-
dependence of each house of the federal legislative
branch and the branch as a whole from any inter-
ference by the executive or judicial branches of the
federal government. The suit against agents of the
House to bar them from implementing within the
House the Members’ exercise of their independent
constitutional prerogatives is but a transparent effort
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to frustrate the broad immunity afforded by the Clause
and may not be countenanced.

Second. The power to judge qualifications of a Mem-
ber and the power to expel a Member upon the con-
currence of two-thirds are exclusively committed to the
House and its Members by article I of the Constitution
and may not be reviewed in any manner by a court
acting under article III. The power of the House to
judge qualifications as well as the power to punish or
expel, like the power of the Scnate to render a judg-
ment of impeachment, “is beyond the authority of any
other tribunal to review”. Barry v. United States ex
rel. Cunningham, 279 U.S. 597, 613. The British prece-
dents, as well as the colonial and early state practice
in this country, vested the exclusive power to judge
qualifications and to punish or expel in the legislature
and denied it to the courts. That precedent and prac-
tice were refldeted in the broad grant of adjudicatory
authority to the House in article I and in the clearly
intended exelusion of such power from the definition
of the judicial power of this Court in article III. More-
over, even if article IIT were consirued to permit Con-
gress to create federal court jurisdiction over this
subject, there is no statute granting such jurisdiction.
Indeed, the only section of the Judicial Code creating
any federal court jurisdiction with respect to the right
of a person to a public office—28 U.S.C. § 1344 (1964)—
specifically precludes jurisdiction in a case involving a
United States Senator or Representative in Congress.
Johnson v. Stevenson, 170 F.2d 108 (5th Cir. 1948).
cert. denied, 336 U.S. 904.

Third. The complaint also represents an impermis-
sible attempt to involve the federal courts in decision ¢
a nonjusticiable political question. Many of the crv
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teria stated by this Court in Baker v. Carr, 369 U.S.
186, for identifying such a political question are pres-
ent here. As indicated, article I, section 5 affirmatively
commits to each house of the legislative branch power
to judge qualifications of members and to punish or
expel them. Moreover, the prohibitions erected by the
Speech or Debate Clause against questioning of mem-
bers and the Privilege from Arrest Clause bar effective
enforcement of any court order against members with
respect to a judgment excluding or expelling a member-
elect. In addition, resolution of the controversy would
not be possible ‘‘without expressing lack of the respect
due coordinate branches of government.”’ 369 U.S. at
217. All those factors emphasize the existence of a
classic political question which is nonjusticiable.

The nonjusticiability of this action is most clearly
exposed by the inability of any court to grant the relief
originally sought. Neither injunction nor mandamus
would have been available against the Members of the
House or its agents with respect to official action with-
in the House. See Mississippi v. Johnson, 4 Wall. 475;
Pauling v. Eastland, 288 F.2d 126 (D.C. Cir. 1960), cert.
denied, 364 U.S. 900; Hearst v. Black, 87 F.2d 68 (D.C.
Cir. 1936) ; Methodist Federation v. Eastland, 141 F.
Supp. 729 (D.D.C. 1956). An injunction action would
not lie because the remedy would be unenforceable;
mandamus would be unavailable because there was no
ministerial duty which could be fairly separated from
the discretionary act of the House and its Members
in the exercise of its power to judge qualifications and
to punish or expel. Compare Marbury v. Madison,
1 Cranch 137, 170, with Panama Canal Co. v. Grace
Line, Inc., 356 U.S. 309, 318. The declaratory judg-
ment remedy originally sought would be inappropri-
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ate because, there being no possibility of injunctive or
mandatory relief, such a judgment would be an im.
permissible advisory opinion. Pauling v. Eastland,
supra. Moreover, to the extent that such a declaratory
judgment would be coercive, it would be barred by the
Speech or Debate Clause. In addition, the declaratory
judgment is procedural only and does not enlarge or
alter the jurisdiction of the federal courts. That being
so, it is subject to the same jurisdictional infirmities
that pervade petitioners’ other claims for relief.

I1. Even if this Court or any other court could properly
review the action of the House in this case—which we sub-
mit it cannot—the dismissal of the complaint must never-
theless be afirmed. Petitioners fail to state a claim on the
merits for the following reasons:

First. The House acted within its constitutional
power in excluding Mr. Powell based on its uncon-
tested findings that he had been contemptuous of the
New York courts and had wrongfully misappropriated
public funds while a Member. The power of the House
was exercised in accordance with the practice of the
House of Commons in England, the colonial legisla-
tures, and the early American states. The Framers
clearly intended to incorporate that practice in our
Constitution. In this regard, a distinction must be made
between: (a) the power of Congress to pass statutes
creating “standing incapacities” (i.e., general cate-
gories of status with prospective and universal appli-
cation) in addition to those specified in the Constitu-
tion and (b) the power of either house, in judging the
qualifications of its members, to exclude particular
individuals as unfit for reasons of personal misconduct.



23

such as those set forth in House Resolution 278, Only
the former is prohibited by the Constitution. There
have been many occasions on which the House and
Senate, as well as this Court, have recognized the
power to exclude or expel under the latter circum-
stances.

Second. The power of the House to expel a Member
upon a two-thirds vote “extends to all cases where the
offense is such as in the judgment of the Senate [or
House] is inconsistent with the trust and duty of a
Member”’. Inre Chapman, 166 U.S. 661, 669-70. House
Resolution 278 finding that Mr. Powell had committed
various acts of misconduct and denying him a seat
was passed by more than a two-thirds vote and thus
is equally supported by the House’s power to expel.

Third. The action of the House did not impinge upon
any rights petitioners may have had under other pro-
visions of the Constitution. The action did not consti-
tute a denial of due process of law, punishment by bill
of attainder or denial of equal protection of the laws
because of race.

II1. Furthermore, all of the relief which petitioners are
secking in this action was properly withheld as a matter
of sound judicial discretion. In the circumstances of this
case—including the failure of Mr. Powell to invoke reme-
dies and procedures available within the legislative branch
both hefore and after his re-election on April 11, 1967; the
nuchallenged evidence of misconduct on his part; and the
confrontation Letween the courts and the House posed by
the relief requested—it was not an abuse of discretion for
the courts below to decline to proceed.

IV. Finally, although we urge affirmance of the dis-
missal below as an appropriate termination of this con-
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troversy, this case may also be dismissed as moot because,
in any event, the relicf requested is academic and cannot
be granted in the present posture of this case. The 90th
Congress is now history, and Mr. Powell is seated in the
91st Congress. Whatever rights Mr. Powell may have with
respeet to his claim for back salary, they cannot be asserted
in a suit against the Sergeant-at-Arms, who is authorized
by statute only to pay Members-cleet in certain limited cir-
cumstances not relevant here and otherwise only to pay
Members who had taken the oath. The action of the House
of the 91st Congress in fining Mr. Powell $25,000 as punish-
ment in the exercise of its express power to punish is not
before this Court and cannot be brought before it at this
stage of these proceedings.

Argument

POINT 1

The Federal Courts Lack the Constitutional Power and
Competence To Review the Judgment of the House of
Representatives of the 90th Congress To Exclude Mr.
Powell.

Neither this Court nor any other court may properly
review the action of the House in excluding Mr. Powell
That conclusion follows inexorably from the long Angle-
American history of the struggle for legislative indepen-
dence and the culmination of that history in an amalgam
of provisions contained in article I of the Constifution—
the Speech or Debate Clause, the Power to Judge the
Qualifications of a Member, the Power to Punish and t¢
Expel a Member and the Privilege from Arrest Clause.
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A. The Speech or Debate Clause Is an Absolute Bar to
This Action.

This is an action against the House of Representatives.
The named defendants are sued in their capacitics as
Members, both as individuals and as representatives of
the entire class of Members (A. 10).

At the threshold, article I, section 6, clause 1 of the
Constitution expressly bars this Court or any other court
from “questioning” the action of the respondent Members,
or their agents, which is challenged by the complaint. That
provision, the so-called ‘“‘Speech or Debate Clause”, broadly
provides:

“[Flor any Speech or Debate in either House, they
[the Senators and Representatives] shall not be ques-
tioned in any other Place.”

That Clause underscores and enforces the separation of
powers doctrine embedded in the Constitution and relied
upon by the District Court.*

This is made abundantly clear from four centuries
of English and American history as well as from this
Court’s four interpretations of the Speech or Debate
Clause. Dombrowski v. Eastland, 387 U.S. 82; United
States v. Johnson, 383 U.S. 169; Tenney v. Brandhove,
341 U.S. 367; Kilbourn v. Thompson, 103 U.S. 168. In
all of those cases, this Court held that there was immunity

* That the Speech or Debate Clause bars this action was recog-
nized by Judze Burger in the court below, although he did not
rest his decision on that point (A. 84, 102). Judge McGowan
did not find it necessary expressly to rely upon the Clause (A. 91
n.1). Judge Leventhal, on the other hand, while not joining in
Judge Burger’s opinion on the point (A. 93), in effect thought
that the Clause would apply (A. 96 n.2).
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even when only one or two members were involved. This
case is a fortiori since the whole House itself is here sued.*

In the most recent of these cases, this Court held:

“It is the purpose and office of the doctrine of legis-
lative immunity, having its roots as it does in the
Speeeh or Debate Clause of the Constitution, Kilbourn
v. Thompson, 103 U.S. 168, 204 (1881), that legis-
lators engaged ‘in the sphere of legitimate legislative
activity,” Tenney v. Brandhove, supra, 341 U.S. at 376,
should be protected not only from the consequences of
litigation’s results but also from the burden of de-
fending themselves.” Dombrowski v. Eastland, 387
U.S. at 84-85.

The last point was emphasized in Dombrowski, for, as this
Court had earlier said, “the privilege would be of little
value if [legislators] could be subjected to the cost and
inconvenience and distractions of a trial upon a conclusion
of the pleader, or to the hazard of a judgment against
them based upon a jury’s speculation as to motives.”
Tenncy v. Brandhove, 341 U.S. at 377.

The decision in Dombrowski is but the most recent af-
firmation of this Court’s first decision involving the
Clause, nearly 90 years ago in Kilbourn. The broad cover-
age of the Speech or Debate Clause was there made very
clear:

“It would be a narrow view of the constitutional
provision to limit it to words spoken in debate. The
reason of the rule is as forcible in its application
to written reports presented in that body by its com-

* Compare the analogous immunity enjoyed by the judiciary in
order to perform their functions without fear of the consequences.
Picrson v. Ray, 386 U.S. 547.
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mittees, to resolutions offered, which, though in writ-
ing, must be reproduced in speech, and to the act
of voting, whether it is done vocally or by passing
between the tellers. In short, to things generally done
in a session of the House by one of its members
relation to the business before 14.” 103 U.S. at 204
(emphasis added).*

Petitioners raise a number of objections to application
of the Speech or Debate Clause here.

First, they seem to imply that the debate and voting in
the House which culminated in House Resolution 278
somehow did not constitute “legitimate” legislative ac-
tivity and therefore are not protected by the Speech or
Debate Clause (Br. 171).

Such a suggestion is foreclosed by this Court’s earlier
decisions. “Legitimate legislative activity” has been held
by this Court to encompass activity which results in clear
violation of a criminal statute, United States v. Johnson;
alleged activity by state legislators which deprived a pri-
vate citizen of his right to freedom of speech under the
first amendment, Tenney v. Brandhove;** alleged unlawful
and unconstitutional seizure of private property, Domn-
browski v. Eastland; and even the passage of a resolution

* The Janguage of the clause in the seminal English Bill of
Rights fully sustains this broad reading: “That the Freedome of
Speech and Debates or Proceedings in Parlyament ought not to be
impeached or questioned in any Court or Place out of Parlva-
ment”. 1 CostiN & WarsoN, THE Law axp WORKING OF THE
CoxsTiTuTioN : DocuMENTS 1660-1914, at 67, 68-70 (1952).

*& We are aware that the precise holding in Tenney v. Brandhove
us to the power of the federal judiciary to entertain suits against
state legislators may require reexamination in light of Bond v.
Floyd, 385 U.S. 116. The rationale of Tenney as applied to the
federal legislature, however, has continuing vitality. See Dom-
browski v. Eastland, supra.
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directing an illegal and unconstitutional incarceration of
a private individual, Kilbourn v. Thompson. In short,
“legitimate legislative activity” refers, not to the ob-
jective or motivation of legislative activity, but to the
activity itself: conducting investigations and hearings,
debating and passing resolutions, judging the qualifications
and punishing the conduct of its members.

Since such conduct, even when it involves actions that
are in excess of the legislative power, has nevertheless
been hield to be within the sphere of legitimate legislative
activity, it follows a fortiori that the Members sued here
cannot be called into question for speaking to and voting
on a resolution passed pursuant to an explicit constitu-
tional commitment to the House of the power to judge the
qualifications of its Members and to punish or expel a
Member. Thus, even if the House’s exercise of those
powers resulted in an action that is assumed to be wholly
unwarranted and ill-considered, the Speech or Debalc
Clause precludes judicial interference with and question-
ing of that decision.

There is no need now to decide whether the Speech or
Dehate Clause is an absolute bar to any judicial procecd-
ing against the Members of the House for any kind of
purported legislative activity within the House, no matter
how heinous. As the Court said in Kilbourn v. Thompson:

“It is not necessary to decide here that there mar
not be things done, in the one House or the other.
of an extraordinary character, for which the membher-
who take part in the act may be held legally respou
sible. If we could suppose the members of the-
bodies so far to forget their high functions and th
noble instrument under which they act as to imitat
the Long Parliament in the execution of the Cbi’
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Magistrate of the nation, or to follow the example
of the French Assembly in assuming the funection of
a court for capital punishment, we are not prepared
to say that such an utter perversion of their powers
to a criminal purpose would be screened from punish-
ment by the constitutional provision for freedom of
debate. In this, as in other matters which have been
pressed on our attention, we prefer to decide only
what 1s necessary to the case in hand . . .” 103 U.S.
at 204-05.

No such case of “utter perversion” has ever been pre-
sented to any article IIT court, and no such case is pre-
sented here.* Here, following the practice of the colonial
leeislatures and its own established precedents (see pp.
70-90 infra), the House has acted solely on grounds of
personal misconduct. Accordingly, we respectfully submit
that the Court should ‘‘decide only what is necessary to
the case in hand”’, and uphold respondents’ plea that the
Speech or Debate Clause is a bar in the particular eir-
cumstances of this proceeding.

Second, petitioners ask this Court.to question the Mem-
bers of the House as to their unstated motivations in
passing House Resolution 278. Although they must neces-
sarily recognize that the express grounds for Mr. Powell’s
exclusion were his conduct, not his race, petitioners assert
in their brief, but not in their complaint, that the ex-
clusion of Mr. Powell “was at least in substantial part

* Even if it is assumed that the bar of the Speech or Debate
C'lause can ever be breached because the legislators engaged in
4n “utter perversion of their powers”, it appears settled that un-
voustitutional action—even action which infringes individual per-
sonal freedoms guaranteed by the Bill of Rights—is not sufficient
ty plerce the bar of the Cluuse. Kilbourn itself, as well as Tenncy
end Dombrowski, teach that the Clause protects actions which
directly, materially, aud in violation of constitutional command,
abridge personal liberties.
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based upon reasons of race” (Br. 120). But the charge
that the “conduct was improperly motivated . . . is pre-
cisely what the Speech or Debate Clause generally fore-
closes from exccutive or judicial inquiry.” United States
v. Jehnson, 383 U.S. at 180; ¢f. United States v. G’Brien,
391 U.S. 307, 382-86. As Mr. Justice I'rankfurter stated
in Tenney v. Brandhove,

“The holding of this Court in Fletcher v. Peck,
6 Cranch 87, 130, that it was not consonant with our
scheme of government for a court to inquire into the
motives of legislators, has remained unquestioned.
See cases cited in Arizona v. California, 283 U.S,
423, 4557 341 U.S. at 377.

Accordingly, petitioners’ argument that House Resolution
278 must be appraised in light of the alleged improper
motivations of the Members simply reinforces the con-
clusion that the “prophylactic purpose of the clause”,
Uwited States v. Johnson, 383 U.S. at 182, can only be
cffectuated by affirming the dismissal of the complaint
without further inquiry.

Third, although petitioners recognize that the Speech
or Debate Clause bars the imposition of “criminal or
civil sanctions of a deterrent nature” against legislators
for their participation in “‘legitimate legislative activity™
they seem to suggest that the Clause is impotent to shicld
legislators from the types of relief sought by the complair
(Br. 171).

Petitioners originally sought injunctive or mandator
relief direeted against the Members. This form of reli”
is also barred by the Speech or Debate Clause, for th
Clause is cast, not in terms of insulating members fre:
liability for their acts, which would have been sufficic™
to protect them from the threat of civil damages or erit
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inal sanctions, but rather in broad language which pre-
clndes their being “questioned” about performance of
their duties, or being proceeded against or placed under
judieial compulsion of any kind to perform those duties
in some other way.

The principal purpose of the Speech or Debate Clause
is the “protection of the independence and integrity of
the legislature” from encroachments by executives (or
judges) who “utilized the eriminal and civil law to sup-
press and intimidate critical legislators.” United States
v. Johmson, 383 U.S. at 178. In order to effectuate that
purpose, the Clause must apply to bar injunective and
mandatory relief, for it is far simpler to suppress and
intimidate critical legislators by direct order of a court
of equity, with its attendant sanetiong, than by the indi-
rect threat of civil or eriminal liability which is after the
fact and which must be imposed by a jury.* Seec Stamler
v. Willis, 287 ¥. Supp. 734, 738-39 (N.D. I1l. 1968), vacated
and remanded on other grounds, 89 S. Ct. 677.

Petitioners do not overcome the defects of their prayer
for injunetive or mandatory relief against the Members
by now limiting their prayer to one for declaratory re-
lief. See Memorandum for Petitioners in Opposition to
Respondents’ Memorandum Suggesting That This Action
Should Be Dismissed As Moot 16 [hereinafter Petitioners’
Memorandum]. Wholly apart from the consideration that
declaratory judgment relief is not available in the pres-

e —

~ *The application of the Speech or Debate Clause as a bar to in-
Jnetions against Members of the House is corroborated, not only
v the general principle of separation of powers, but also by ar-
fele T, seetion 6, clause 2 of the Constitution, which proseribes the
srrest of a Member for contempt on aceount of a violation of any
“uch injunetion while attending or going to and from a session of
the House. It may also be noted that in Donbrowski, the complaint
‘lismissed as to Senator Eastlund included a prayer for an injune-
ton, See 358 F.2d 821, §22-23 (D.C. Cir, 1966).
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ent posture of this case (see pp. 112-13 infra), it has
long been recognized that declaratory relief will not lie
where suit for an injunction is barred by the separation of
powers. [Pauling v. Eustland, 288 F.2d 126 (D.C. Cir.
1960), cert, denied, 364 U.S. 900; accord, Fischler v.
McCarthy, 117 ¥F. Supp. 643, 649-50 (S.D.N.Y.), af’d on
other grounds, 218 F.2d 164 (2d Cir. 1954); Randolph v.
Willis, 220 ¥. Supp. 335, 360 (S.D. Cal. 1963). See also
Perkins v. Lukens Steel Co., 310 U.S. 113, 127-28; Pauling
v. McNamara, 331 F.2d 796 (D.C. Cir. 1963) cert. denied,
377 US. 9335 Goldstein v. Johnson, 184 F.2d 342 (D.C.
Cir. 1950), cert. denied, 340 U.S. 879; United States cx
rel. Jordan v. Ickes, 143 F.2d 152 (D.C. Cir. 1944), cert.
denied, 320 U.S. 801; Doeller Metal Furnituie Co. v. War-
rew, 129 F.2d 43 (D.C. Cir. 1942), cert. denied, 317 U.S.
G63. Unless any declaratory judgment were to be a wholly
gratuitous and useless act, it must rely for its efficacy
upon the willingness of the Members to acquiesce in this
Court’s interpretation of the House’s action. Thus, in so
far as a declaratory judgment would be given force and
effect by the Members’ voluntary aequiescence, it “‘would
be as cffective an impingement upon and interference with
legislative proceedings as a flat injunction would be”,
Pauling v. Eastland, 288 F.2d at 130.

It is apparent that the granting of the declaratory re-
lief requested against the Members of the House would
require the very thing which the Clause specifically inter-
dicts, t.e., questioning of the Members in the most direc
manner, and would ignore both the “presuppositions of
our political history”, Tenney v. Brandhove, 341 U.S. u
3725 accord, United States v. Johnson, 383 U.S. at 182-S%
and the “prophylactic purposes of the clause”, id. at 182
particularly in light of petitioners’ suggestions of improp::
motivation,
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Fourth and finally, petitioners suggest that “the im-
munity of the clause, whatever its scope, does not at-
tach” to the non-member respondents, against whom they
also seck relief (Br. 171). But, as this Court has recently
pointed out, the doctrine is ‘“applicable, when applied to
officers or employees of a legislative body”, even though it
is “less absolute”. Dombrowski v. Eastland, 387 U.S. at 83.

In each instance where this Court has upheld the main-
tenance of an action against an agent of the House in spite
of the pretection afforded by the Speech or Debate Clause,
it has been with respect to some unlawful affirmative act
performed outside the House which had a direct effect upon
a private citizen. Thus, in Kilbourn v. Thompson, supra,
the Sergeant-at-Arms was charged with having arrested a
non-member outside the House. In Dombrowsk: v. East-
land, supra, counsel to a congressional subcommittee was
alleged to have participated in a conspiracy with state of-
ficials in Louisiana to seize unlawfully a non-member’s
property. But the relief sought here relates solely to ac-
tions taken by the House, within the House, in the exercise
of its express power to judge the qualifications of its Mem-
bers, and to punish or expel them. The circumstances here
are not even remotely similar to those in which agents of
the House have been held subject to liability notwithstand-
ing the Speech or Debate Clause. Moreover, a judgment
arainst an officer or agent of the House would require him
to perform an affirmative act which the House has ex-
tressly prohibited. In practical, as well as legal, effect, it
would be identical to granting the same relief against the
House itself.

The argument that an agent of the legislature could be
eompelled to scat a member-clect was persuasively disposed
of by Lord Coleridge in Bradlaugh v. Gossett, 12 Q.B.D.
271, 276 (1884):
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“T need not discuss at any length the fact that the
defendant in this case is the Serjeant-at-arms. The
1louses of Parliament cannot act by themselves in g
body: they must act by officers; and the Serjeant-at.
arms is the legal and recognised officer of the House
of Commons to execute its orders. I entertain no doubt
that the House had a right to decide on the subject-
matter, have decided it, and have ordered their officer
to give effect to their decision. He is protected by
their decision. They have ordered him to do what
they have a right to order, and he has obeyed them.”

In the final analysis, the entry of any order against the
non-members in this case, relating solely to their actions
within the House pursuant to express orders of the House,
would violate the immunity conferred upon the Members
by the Speech or Debate Clause.

B. None of the Prerequisites for Subject-Matter Jurisdiction
Is Present in: This Case.

Even- if there were no Speech or Debate Clause in our
Constitution, the courts would be barred from proceeding
because they lack jurisdiction over the subject-matter of
this action. For the adjudicatory power over the subjcet
matter of this action is delegated to the House by article I
and not to the courts by article IIL. Thus, to ask this Court
to decide this case is to ask it to transgress the separation
of powers between the judicial and legislative branches of
government.*

* We recognize that the Court of Appeals held that it did hav
such jurisdietion. Although doubts were expressed, the matter was
deemed foreclosed by Baker v. Carr, 369 U.S. 186, and Bond v
Floyd, 385 U.S. 116. As we shall point out, those cases do m!
control. The Court of Appeals nevertheless deelined to exeren
subject-matter jurisdiction on a variety of grounds that we belic:
are fully supportable. Sce Points I C, 11 B and III.
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There are at least three separate criteria, all of which
must be satisfied, for federal subject-matter jurisdiction.
Those criteria, stated negatively by this Court, are that:

(1) “the cause . .. does not ‘arise under’ the Fed-
eral Constitution, laws or treaties (or fall within one
of the other enumerated categories of Art. ITI, §2)”;
or

(2) it “is not a ‘case or controversy’ within the
meaning of that section;” or

(3) “the cause is not one described by any jurisdic-
tional statute.”” Baker v. Carr, 369 U.S. 186, 198.

Not one of those criteria is satisfied here:

1. The Powers To Judge the Qualifications of Members
and To Exclude or Expel a Member Are Conferred Euz-
clusively on Each House of Congress by Article 1, Section
5, and Not on the Courts by Article 111,

Article IIT vests “the judicial Power of the United
Ntates” in this Court and in such inferior courts as the
Uongress may establish. But all adjudicatory power is not
thereby assigned to the courts. Under article I, section 5,
vach house 1s “the Judge of the Elections, Returns and
Qualifications of its own Members” (emphasis added);
under the same provision each house also has the power
“to punish” its members for disorderly behavior and, with
the concurrence of two-thirds, the power “to expel” a mem-
ter; and under section 3 of article I the Senate is given
“the sole Power to try all Impeachments.” * Thus, in at

i

“*While impeachinent proceedings are rare, the Senate has de-
sled what governmental offices properly subject their holders to
“upeachment (the offices of Senator and Representative do not),
“hat offenses ean be tried by impeachment, and whether a trial can
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least four instances—all dealing variously with the right to
hold office in the legislative, executive, or judicial branches
—adjudicatory power is assigned to the legislative branch,
and since that branch is co-equal with the other branches,
the judgments it makes are exclusive and supreme. Each
of these delegations of judicial power under article I is
thus an “explicit exception to the general grant of judicial
power to the courts under Article III1.” Scharpf, Judicial
Revicw and the Political Question: A Functional Analysis,
75 Yavue L. J. 517, 540 (1966).

Two provisions of article I are involved here.

First, the action of the House in excluding Mr. Powell
was taken pursuant to the House’s express constitutional
power to judge the qualifications of its Members.

Second, the exclusion of Mr. Powell from the House of
Representatives of the 90th Congress was a decision equally
supported by the House’s express constitutional power,
upon a two-thirds vote, to expel a Member.

Traditionally legislative bodies in England and this
country have regarded the exercise of these powers to be
theirs exclusively, and not the prerogatives of the courts.
This Court as well as others has concurred. In Barry v.
United States ex rel. Cunningham, 279 U.S, 597, 613, for
example, this Court in a unanimous opinion stated that

be had notwithstanding a prior resignation by the office holder
Sce, e.g., William Blount, 5th Cong., 1st Sess. (1797), Suscox
MITTEE ON PRIVILEGES AND ELECTIONS, SENATE COMMITTEE ON Rutt-
AND ADMINISTRATION, SENATE ELECTION, EXPULsSioN AND CENSUS:
Cases, 8. Doc. No. 71, 87th Cong., 2d Sess. 3 (1962) [hereinaft:*
SENATE Cases]. Surely the Senate’s decisions, whether right
wrong, cannot be reviewed by any court. Sce Wechsler, Towar:
Ncutral Principles of Constitutional Law, 73 Harv. L. Rev. 1.*
(1959).
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»[e]xercise of the power [to judge the qualifications] nec-
essarily involves . . . the power . . . to render a judgment
which is beyond the authority of any other tribunal to re-
view.” And in Baker v. Carr, Mr. Justice Douglas, con-
curring, noted, “[O]f course, each House of Congress, not
the Court, is ‘the Judge, of the Elections, Returns, and
Qualifications of its own Members.”” 369 U.S. at 242 n.2
emphasis added). See also Reed v. County Comm’rs, 277
U.S. 376, 388; Jones v. Montague, 194 U.S. 147, 153; In re
Chapman, 166 U.S. 661, 668-70.

The same conclusion has been reached by a number of
lower courts, two of which deserve special comment. In
Sevilla v. Elizalde, 112 ¥.2d 29 (D.C. Cir. 1940), the court
wus asked to determine whether a territorial commissioner
possessed the requisite qualifications for holding office and,
if he did not, to enjoin him from sitting (without vote) in
the United States House of Representatives because his
appointment had not been made in the manner required by
law. In concluding that the matter in issue was beyond its
jurisdiction, the court of appeals squarely held:

“We think it clear also that the courts have no au-
thority to pass upon the qualifications of a delegate
from a territory. Article I, section 5 of the Constitu-
tion provides that ‘each house shall be the judge of the
elections, returns, and qualifications of its own mem-
bers. ... And the Supreme Court has recognized that
although these powers are judicial, as distinguished
from legislative or exccutive, in type, they have never-
theless been lodged in the legislative branch by the
Coustitution.” Id. at 37.

tn In re Voorhis, 291 F. 673 (S.D.N.Y. 1923), Judge Learned
Hand refused to quash a House subpocna issued to a state
inard of elections in conmection with a contested election
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proceeding in the House, holding that the court lacked
subject-maticr jurisdiction. Judge Hand said,

“[tlhe House is the cxclusive judge of the ‘elections, re-
turns and qualifications of its own members.” Assum-
ing that the ancillary power to perpetnate testimony
must have the sanction of Congress, clearly it is the
Ilouse alone which must on the contest, as a court,
determine whether the procedure so created has been
regnlarly followed. Consider the effect of a contrary
notion. I am invited here to declare that the notice
given under section 105 is insufficient. This is the only
reason urged by the petitioner for quashing the sub.
poena. But that question is justiciable by the House,
and by the House alone. Suppose I were to take sides
with the petitioner, and my decision were affirmed by
the Circuit Court of Appeals, or perhaps by the Su-
preme Court on certiorari? Is the House to yield to
that decision? Clearly not; the Constitution has put
that matter exclusively in its own hands.” Id. at 675
(emphasis added).

dccord, Manion v. Holzman, 379 F.2d 843, 845 (7th Cir.
1967), cert. denied, 389 U.S. 976; Johnson v. Stevenson,
170 F.2d 108 (5th Cir. 1948), cert. denied, 336 U.S. 904,
Scymour v. United States, 77 F.2d 577, 579-80 (8th Cir.
1935); Application of James, 241 F. Supp. 838, St
(S.D.N.Y. 1965) (‘‘the federal courts have no jurisdic
tion to pass on the qualifications . . . of any member «
the Ilouse of Representatives’’); Peterson v. Sears,
F. Supp. 12 (N.D. Towa 1964); Keogh v. Horner, 8
Supp. 933, 935 (S.D. TIl. 1934) (‘‘the power of the r

speetive Houses of Congress with reference to the qualific-

tions . . . of its members is supreme”); Rankin v. Cen

rusa, Civ, No. 39700 (Idaho Dist. Ct. Sept. 28, 1967).
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The conclusion of many commentators is the same, See
CooLEy, ConstiTuTIONAL LivitaTioxs 189-90 (7th ed. 1903);
1 Srory, COMMENTARIES oN THE CONSTITUTION OF THE UNITED
States §9 831-33 (4th ed. Cooley 1873); Frank, Political
Questions, in StPREME CourT AND SUPREME Law 36 (Cahn
ed. 1954) ; Scharpf, Judicial Review and the Political Ques-
tion: A Functional Analysis, 75 Yare L. J. 517, 540 (1966) ;
Wechsler, Toward Neutral Principles of Constitutional
Law, 73 Harv. L. Rev. 1, 8 (1959) ; Note, The Political Ques-
tion Doctrine and Adam Clayton Powell, 31 ArBaxy L. Rev.
320, 335 (19G7); Note, The Legislature’s Power To Judge
the Qualifications of Its Members, 19 Vanp. L. Rev. 1410-12
(1966).

The eonclusion reached by all these authorities is not re-
butted by petitioners’ argument that this case involves im-
portant constitutional questions. This is an action against
the House in which petitioners attack its exercise of an
adjudicatory power expressly conferred by article I. The
power conferred on the courts by article III does not au-
thorize this Court to do anything more than declare its lack
of jurisdiction to proceed. Those cases in which this Court
has found federal subject-matter jurisdiction because they
involved important questions “arising under the Constitu-
tion” are not determinative here, since none of them in-
olved the express delegation of judicial power to the
iouses of Congress by article L*

This is particularly true of Baker v. Carr, supra, and
Bond v. Floyd, 385 U.S. 116, which were relied upon below

*Sce, e.9., Baker v. Carr, 369 U.S. at 198; Bell v. Hood, 327
'S, 678; Hart v. B. F. Keith Vaudeville Exch., 262 U.S. 271, 274,
Vowburyport Water Co. v. Neawburyport, 193 U.S. 561, 579. See
“nerally WricnT, FrperaL Courts 48-52 (1963); Chadbourn &
Levin, Original Jurisdiction of Federal Questions, 90 U. PA. L.
Rev, 639, 649 (1942); Mishkin, ‘The Political Question’ in the Dis-
riet Courts, 53 Covunm. L. Rev. 157, 165-68 (1933).
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as foreclosing the question of subject-matter jurisdiction.
In those cases, this Court was not presented with a question
of the allocation of federal adjudicatory power as between
the leeislative branch under article I aund the judieial
branch under 1III. Both simply involved unconstitutional
state action which this Court had the power to review
under the Supremacy Clause. And it is not to be as-
sumed that those cases decided sub silentio the question
of subject-matter jurisdiction presented here, since the
Court has only recently emphasized the complexities in-
volved in determining whether subject-matter jurisdiction
exists, Ilast v. Colien, 392 U.S. 83.

Nor should the House’s freedom from judicial review
cause concern that the House might unreasonably or er-
roneously exercise its judiecial powers. Members of the
House (and Senators), like the Justices of this Court, take
an oath to support the Constitution (U.S. Coxsr. art. VI,
cl. 3) and it cannot be presumed that they will violate that
oath. There is always a risk of error—even of constitutional
error—on the part of each branch of the Government iu
the areas in which it is granted supreme constitutional com-
petence. But this is not a weakness of our system of gov-
ermmnent; it is one of its strengths. As Judge Burger noted
below:

“That each branch may thus occasionally make errors
for which there may be no effective remedy is one of
the prices we pay for this independence, this separate-
ness, of cach co-equal branch and for the desired su-
premacy of each within its own assigned sphere. When
the focus is on the particular acts of one branch, it i
not difficult to conjure the parade of horrors which cun
flow from unreviewable power. Inevitably, in a east
with large consequences and a paucity of legal pree-
dents, the advocates tend to raise the spectre of th
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hypothetical situations which would be permitted by
the result they oppose. Our history shows scant evi-
dence that such dire predictions eventuate and the
occasional departures in each branch have been thought
more tolerable than any alternatives that would give
any one branch domination over another. That courts
encounter some problems of which they can supply no
solution is not invariably an occasion for regret or
concern; this is an essential limitation in a system of
divided powers. That courts cannot compel the acts
sought to be ordered in this case recedes into relative
insignificance alongside the blow to representative
government were they either so rash or so sure of
their infallibility as to think they should command an
elected co-equal branch in these circumstances”
(A. 89-90) (ecmphasis in original).

Moreover, as Professor Chafec has observed: “It is no
answer [to the lack of judicial review] to say that if
the House of Representatives should exclude a man on
some whimsical ground, no appeal would lie from its
action. Neither is there any appeal from the Supreme
Court.”” CHAFEE, FREe SpeecH IN THE UNITED StaTES 253
(1941) [hereinafter Crarre].* Likewise, there is no appeal
from a judgment of impeachment. Sce Wechsler, Toward
Neutral Principles of Constitutional Law, 73 Harv. L. Riv.
1, 8 (1959).

* The remedy for any unreasonable or erroneous action of the
House in the exercise of its adjudicatory powers is a political one.
The Member-clect who was »xcluded or expelled may seek re-elec-
tion, and the voters of his distriet may return him to office. Such
an action by the electorate, of course, will naturally be seriously
weighed by the House in taking further action with respeet to the
sime Member. This happened here. After being excluded, Mr.
Powell was promptly re-elected from the 18th Congressional District
aud could have presented himself for admission in April 1967.
l{owever, Mr. Powell chose not to present himself. He was again
re-elected at the general election last year and then took his seat.
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Thus, even if the House had judged erroneously in this
case (which it did not), that fact in and of itself provides no
basis for judicial review under article III. Just as the
courts will strike down any attempt by the legislature to
expand the judicial power beyond the bounds of article III,
Marbury v. Madison, 1 Cranch 137, or any attemapt by the
excceutive to invade the field of legislation, Youngstown
Sheet & Tube Co. v. Sawyer, 343 U.S. 579,* so must the
courts recognize the limitations on their own judicial power
which result from the commitment by the Constitution of a
matter to another branch, Marbury v. Madison, 1 Cranch
at 170. Such a commitment i1s the historical limitation on
the judicial power codified in the provisions of the Con-
stitution giving each house the power to judge the qualifica-
{ions of its members and to expel a member,

2. This Is Not a Case or Controversy of a Judiciary
Nature.

The two words deseribing the scope of federal judicial
power, “cases” and “controversies”, ‘“have an iceberg
quality, containing beneath their surface simplicity sub-
merged complexities which go to the very heart of our con-
stitutional form of government.” Flast v. Cohen, 392 U.S.
at 94. They indicate that only cases of “a judiciary nature”,
i.e., cases cognizable in law and equity, can be entertained
and resolved. That was made clear at the Constitutional
convention:

* Petitioners make much of the fact that in Sawyer the Court
struck down illegal action by the executive branch and urge that
that decision authorizes this Court to strike down the allegedly il-
lecal action by the legislative branch. But the Constitution does
not vest in the executive any power to determine the correctnesd
of its own actions similar to the power given to the legislature to
determine the qualifications of its Members, to discipline them for
misconduct and to expel them,
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“Mr. Madison doubted whether it was not going too
far to extend the jurisdiction of the Court generally to
cases arising Under the Constitution, & whether it
ought not to be limited to cases of a Judiciary Nature.
The right of expounding the Constitution in cases not
of this nature ought not to be given to that Department.

“The motion of Docr. Johnson [to extend the judicial
power to all cases arising under] was agreed to nem:
con: it being generally supposed that the jurisdiction
given was constructively limited to cases of a Judiciary
Nature.” 2 Farraxp, REcorus oF THE FEpERAL CONVEN-
tioN oF 1787, at 430 (rev. ed. 1966) [hereinafter
Farrawp].

To determine what cases the Framers belicved were ‘“of
a judiciary nature”, and thus within the scope of article
III, it is necessary to examine the historical context in
which the framers operated:

“Both by what they said and by what they implied,
the framers of the Judiciary Article gave merely the
outlines of what were to them the familiar operations
of the English judicial system and its manifestations
on this side of the ocean before the Union. Judicial
power could come into play only in matters that were
the traditional concern of the courts at Westminster
and only if they arose in ways that to the expert feel
of lawyers constituted ‘Cases’ or ‘Controversies.’”
Coleman v. Miller, 307 U.S. 433, 460 (Frankfurter, J,,
concurring).

vee also Glidden Co. v. Zdanok, 370 U.S. 530, 563; Joint
Inti-Fascist Comm. v. McGrath, 341 U.S. 123, 150 (Frank-
‘urter, J., concurring); Atlas Ins. Co. v. W. I. Southern,
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Imc., 306 U.S. 563, 568.* Such an examination reveals that
where the Framers did intend to depart from the familiar
English judicial practice, they wrote into the Constitution
explicit provisions to that effect, as for example, by extend-
ing the judicial power to cover cases in equity. 2 Farrann
at 428.** On the other hand, the manner in which they
drafted article I, scetion 5 did not represent any departure
from what was to them the familiar practice of conferring
exclusive adjudicatory power to the legislative branch to
judge qualifications of members and to expel or punish
them.

Historically, the power to judge the qualifications of
and to exclude or expel a member-elect of the legislature
was a power of each house of Parliament, not of the
courts of ecommon law. Indeed, the courts at Westminster
and in this country before 1789 were conspicuously denied
power to review judgments of the legislature concerning

* But even then, the practices of the English judicial system
may not be determinative where there are “implicit policies em-
bodied in Artiele 1117 which call for an even more restrictive fed-
eral judicial power, Sec Flast v. Cohen, 392 U.S. at 96-97.

** Especially significant is the Convention’s treatment of im-
peachment. In England, impeachments were brought by the Houw
of Commons to be tried before the House of Lords, not before th:
courts of common law. 4 Brackstoxy, COMMENTARIES*® 259-61
On this side of the Atlantie, on the other hand, one state vest:l
the power to try such cases in the judiciary (7 THoORPE, FEbFRs:
AND State CoxstiTUTIONS 3818 (1009)); three others grant:d
the state senate the power (3 id. at 1897; 4 id. at 2461; 5 id. »*
2798) ; and three others created special tribunals eomposed of ler -
lators and others to try such cases (5 id. at 2635, 3087; 6 id. =
3253-54). While the United States Senate was ultimately given t'
power under our Constitution (2 Farraxp 493, 497, 547, 572, &
653), under the Virginia and New Jersey plaus, the judiciary v
to have had this power (1 id. at 22, 244, 247). a proposal initiil:
adopted by the Convention as a Committee of the whole (i~
223-24, 231, 232, 237, 238) but later rejected by the Convent
(2 4d. at 39, 46). In addition, the Pine¢kney and Hamilton Pl
proposed different forums (1 id. at 292-93; 2 id. at 136, 159; 3 =
at 608, 618-19, 626-27).
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the elections, qualifications and conduct of its members.
yur Constitution meant to continue that practice.*

(a) The English Practice.

The right of the legislature to be the sole and exclusive
judge of the elections and qualifications of its members
and to exclude or expel them developed as a part of
the struggle for legislative independence which this Court
reviewed in United States v. Johnson, supra. In 1604,
James I acquiesced in the Commons’ position in the case
of Sir Francis Goodwin that they, and not the Chancellor,
were the proper judges of the election of their members.
TasweLL-LiaNeMEAD, ExcrisE CoxstiTuTtioNan History 333
(11th ed. Plucknett 1960) [hereinafter Taswerir-Lanc-
wrap]. Thereafter,

“It was fully recognized as their exclusive right
by the court of Iixchequer Chamber in 1674, by the
House of Lords in 1689, and also by the courts of
law in 1680 and 1702, Their right was further recog-
nized by the Act 7 § 8 William 3, ¢. 7, which declared
that ‘the last determination of the House of Com-
mons of the right of election, is to be pursued’.” Id.
at 318 (footnotes omitted).

In Barnardiston v. Soame, 6 How. St. Tr. 1063 (1674),
Judge Atkins wrote that among the matters in which
‘he courts “must not intermeddle” is the determination
v the House of Comuions of questions coneerning elee-
ion of their members:

*The highlights of that historical background are discussed
wrein, A fuller treatment is set forth in Appendix D, which is
Vlarately bound. We wish to note our gratitude to Dorsey D.
i, Jr., Assceiate Professor of Law at the University of Iowa,
Ylleze of Law, for his investigation of the various original sources
4isuussed therein.
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“But we know that the House of Commons is now
possessed of the jurisdiction of determining all ques-
tions conccrning the election of their own members;
so far at least, as is in order to their being admitted
or excluded from sitting there.” Id. at 1083-86.

In this conclusion, the other judges concurred. Id. at
1073, 1098.

Blackstone, perhaps the most widely read and most
influential of the legal commentators known to the framers,
emphasized the lack of jurisdiction in the English courts,
stating

“The lords will not suffer the commons to inter-
fere in settling the eclection of a peer of Scotland;
the commons will not allow the lords to judge of the
election of a burgess; nor will either house permit
the subordinate courts of law to examine the merits
of either case.” 1 Bracksrtone, COMMENTARIES *16J.

The significance of that statement i1s underscored when he
subsequently makes clear that the “whole judicial power”
of the kingdom is delegated “to the judges of [the] several
courts.” Id. at *267. Thus, the clear implication of Black-
stone’s statement is that the power to ‘“judge of the elec-
tions” of a memiber, which included the power to judgr
the qualifications of the elected, was not part of the “judi
cial power.” *

The law of England at the time of the Revolution wa-
thus clear—the House of Commons had exclusive juri:

*In the debate on the exclusion of John Wilkes, Blacksto:
stated: “Sir: I think it incumbent upon me to declare, that i
my opinion, this House is competent in the case of elections, av-
that there is no appeal from its competence to the law of t!
land.” 16 ParL. Hist, Exe. 802 (1813).
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diction to judge the elections and qualifications of its
members. No part of that power resided in or was exer-
cised by the courts of England.

(b) The Colonial Practice.

The embryonic legislatures of the American colonies
early asserted and began to exercise the exclusive power
to judge the qualifications of their members. Like Parlia-
ment, their power was exclusive; there are, to our knowl-
edge, no instances where any court in any of the colonies
ever exercised judicial review over a legislative adjudica-
tion of the qualifications of its members.

The first legislative body to appear in the new world
was the House of Burgesses of Virginia, whose practice
provides an excellent illustration. It first convened on
July 30, 1619, and on that date the qualifications of three
Members were immediately challenged; one was seated,
two were excluded. See JourxaLs oF THE House or Bur-
GESSES OF VIRGINIA: 1619-1659, at 4-5 (1915). In 1692, the
House of Burgesses:

“Resolved nemine Contradicente that the house of
Burgesses are the Sole & only Judges of the Capacity
or incapacity of their owne members, and that any
Sherriff or other person whatsoever pretending to be
a Judge of ye capacity or incapacity of any member
of the House of Burgesses does thereby become guilty
of a Breach of the Priviledges of the said House of
Burgesses.” JourxaLs ofF THE HoUsE oF BURGESSES OF
Vircinia: 1659-1693, at 379-81 (1914).

What was true in Virginia was true elsewhere—the
power to judge qualifications and to exclude or expel was
exclusive and never a part of the jurisdiction of the
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courts.* Professor Clarke concludes that “[t]he wide.
spread acceptance of the belief that such power [to judge
the qualifications of its members] belonged to the legis.
lature was as great in the colonies as in England.”
(CLaRKE, ParLiaMENTARY Puivitece 1x THE AMERICAN Coro
Niks 195 (1943) [lLereinafter Crarxe]. She also coneiudes
that the exereise of that power by the colonial legislatures
was not infrequent and that there were at least a hundred
persons who were excluded or expelled for one reason or
another from the assemblies in the Continental Colonies,
1d. at 195 n.58.

(¢) The Early State Practice.

With that colonial background, it is not surprising to
find that in most of the constitutions adopted by the statex
during the revolutionary period, the houses of the state
legislatures were expressly given exclusive jurisdiction {o
judge the clections and qualifications of their members and

* See, .., 3 DocumrNnts RELATING To THE CoroNiaL Histom
OF TUE STATE OF NEW JERSEY 227, 265-66 (1881), where the A~
sembly replied, in response to the complaint of the King's Gov-
ernor about the execlusion of a member for refusing to take an
oath:

“We cxpell’d that member for several contempts; for which
we are not accountable to your excellency, nor no body else in
this province: We might lawfully expel him; and if we had
so thought fit, might have rendered him incapable of ever sit-
ting in this house; and of this mauy precedents may be pro-
duced. We are the freeholders representatives; and how it~
possible we should assume a negative voice at the election «f

ourselves, is what wants little explanation to make it intl-
ligible.” Id. at 265-66,

See also New York's Charter of Liberty and Privileges of 165°
which provided :

“That the said representatives are the sole judges of th
qualifications of their own members, and likewise of all undu:
elections, and may from time to time purze their house as th
shall sce oceasion during the said sessions.” 9 ExcLise Hi
TORICAL DocuMENTS 229 (Jensen ed. 1955).
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to exclude or expel them.* Again, we have found no indica-
tion that the courts of any colony or state, prior to 1739,
cver sought to exercise judicial review over legislative de-
erminations rendered pursuant to that power.**

(d) Summary.

At the time of the Constitutional Convention it had been
settled for over a century that no court had jurisdiction
to review a decision of the legislature determining the
qualifications of its members. Exclusive jurisdiction over
such matters was in the legislatures. An assumption of
such power by the judiciary would thus have been unthink-
able to the Framers, Clearly, then, disputes over qualifica-
tions to sit were not thought to be *cases or controversies
of a judiciary nature”. Accordingly, such controversies
were not intended to be within the scope of judicial power
conferred by article IIT upon the federal courts,

3. The Subject Matter of This Case Is Not Described in
Any Jurisdictional Statute.

Even if this case against the Members of the House were
of a type which the Constitution authorized the federal
judiciary to comsider, it would not necessarily follow that
federal courts would have jurisdiction to decide it. Juris-
diction of the lower federal courts, as well as the appel-
late jurisdiction of this Court, is dependent upon an
afirmative grant by the Congress. See, e.g., U.S. Consr.
art. ITI, §3 1,2; Romero v. International Terminal Operat-
ing Co., 358 U.S. 354; Lauf v. E. G. Shiuner & Co., 303 U.S.

* Phe state eonstitutions in effect as of 1787 are conveniently
collected in TuorpE, FEDERAL AND STaTE CoNsTITUTIONS (1909).
A summary of the relevant provisions of those constitutions is set
forth in Appendix B to this brief.

** Ag is developed below at pages 72-79, expulsion and exclusion
were not always clearly distinguished.



50

323, 330. It is therefore necessary to examine critically the
statutory basis for jurisdiction asserted in the complaint.

Of several alleged statutory bases, the only colorable al-
legation of jurisdiction is 28 U.S.C. § 1331(a) (1964), which
provides for jurisdiction over “all civil actions” in which
the “‘matter in controversy” exceeds $10,000 and which
“grises under the Constitution”. This provision merely
codities the power given to the courts under article IIT and
thus has no application here for the same reasons that
article I1I has no application here. See pp. 35-49 supra.
However, even if this action were within the seemingly all-
embracing language of section 1331(a) which, we submit,
it is not, Congress never intended that section to embrace
a case of this nature.

Section 1331(a) had its genesis in the Act of March 3,
1875, which encompassed “suits of a civil nature at common
law or in equity” in which the “matter in dispute” exceeded
$000 and which were “arising urder the Constitution”. 18
Stat. 470 (1875). As has been noted by this Court, there is
a paucily of legislative history of the Act, Zwickler v.
Koota, 389 U.S. 241, 246 n.8. Indeed, one comment has
suggested it may have been “sneak” legislation. Chadbourn
& Levin, Original Jurisdiction of Federal Questions,
U. Pa. L. Rev. 639, 642-43 (1942). See also Hart & WEecH:
LER, Tnr Feperar Courtrs axp THE FEDERAL SysteEm 729-5¢
(1953) ; Forrester, The Nature of a ‘ Political Question’, 1¢
Trraxe L. Rev, 362, 374-75 (1942).

In the absence of any meaningful legislative debate, v
must look, therefore, at the circumstances at the time t
statute was passed.

As of 1875, it was unquestioned that legislatures had «
clusive power to judge the qualifications of its memly ™
and to exclude or expel them and that a suit like the insts:
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e was not a “case” or “controversy” in the constitutional
_nse or a “suit of a civil nature, at common law or in
.uity”.* Moreover, it was precisely in this period of Re-
oustruction that both the House and Senate were exclud-
-« and expelling many members-elect, and only five years
.d passed since the House’s exclusion of B. F. Whittemore
¢ South Carolina for selling appointments to the military
wd naval academiecs.** It seems exceedingly unlikely,
terefore, that Congress meant to depart from this un-
sroken tradition and to subject its exclusions and expul-
.ons to judicial serutiny when it enacted the above Act in
1375. This conclusion is underscored by the requirements
of a jurisdictional amount. In a matter of this fundamental
constitutional concern, it hardly seems likely that Congress
Jiould have intended the jurisdiction of the federal courts
to turn on the happenstance of the requisite minimum
jurisdictional amount.

Furthermore, only five years before the passage of the
hove Aect, Congress had created a more specific grant of
iurisdiction that excluded cases like the present one. That
was section 23 of the “Force Act” of May 31, 1870, ch. 114,
16 Stat. 146.+ That statute granted jurisdiction over cases
in which a person alleged that he had been “‘defeated” or
“leprived of his election” to any office or had his right “to
liold and enjoy such office, and the emoluments thereof” im-
paired as a result of a denial of fifteenth amendment rights.

* This language was changed to “civil action” in the 1952 Code.
Compare 28 U.S.C. §41(1) (1946) wath 28 U.S.C. §1331 (1952).
The Reviser’s Note to the latter states, “Words ‘all civil actions’
wore substituted for ‘all suits of a civil nature, at common law or
in equity’ to conform with Rule 2 of the Federal Rules of Civil
Procedure.” Id. at 4186.

** Qoo Appendix C for a summary of the congressional prece-
dents regarding exclusion or expulsion.

} Now 28 U.S.C. §1344 (1964).
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Moreover, and very explicitly, it excepts even from that
limited jurisdiction cases involving the offices of “elector
of President or Viee President, United States Senator,
Representative in or delegate to Congress, or members of
n state legislature.”” The purpose of the specific exeeptions
was deseribed on the floor of the House as follows:

“It was thought important by the conference com-
mittee that the courts of the United States under no
poszible condition of things should be authorized to
intervene to settle any case of contest whatever about
the election of members of Congress, about the elee-
tion of clectors for President or Vice President of the
United States, or about the election of the members of
a State Legislature, leaving the last under the consti-
tutions of the several States to be settled exclusively by
the bodies to which they were elected.” Coxe. Guosr,
41st Cong., 2d Sess. 3872 (1870).

This interpretation of section 1344 was followed by the
Uitth Cireuit in Johnson v. Stevenson, supra. There the
conrt unanimously held that section 1344 deprived it of
Jurisdiction over a suit to enjoin the Democratic Party
from certifying Lyndon B. Johnscn as the nominee of that
party for United States Senator from the State of Texax
A like conclusion follows a fortiori in this action whict
seeks to enjoin the House of Representatives and to require
it to scat a Member-elect.*

® Petitioners also argue that a three-judge court should hiv*

been convened, However, since the resolution challenged here wis
not un Act of Congress as required by 28 U.S.C. §2282 (1964). ¢
three-judge court would not have been proper. Stamler v. Wi
MERC UL 677, vacating and remanding so appeal could be tr:
tu conrt of appeals, 287 F, Supp. 734 (N.D. Il 1968); Kreh
Asdthrook, 275 B, Supp, 111, 118 (D.D.C. 1967), aff’d per curs
No. 21382 (D.C. Cir, May 14, 1968), cert. denicd, 89 S. Ct. 61"
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Thus, we submit, the subject matter of this suit does not
-ome within the judicial power delegated to the courts in
article III, is not a case or controversy arising in law and
¢quity as deseribed in article III, section 2 and is not de-
scribed by any jurisdictional statute. If we are correct on
any one of these three points, the decision below must be
affirmed since there is a lack of subject matter jurisdiction.
Baker v. Carr, supra.

C. In Addition, the Issues in This Case Are Political
Questions Which Are Not Justiciable.

Petitioners seek to have this Court review the decision
of the House to exclude Mr. Powell for reasons of personal
misconduct and malfeasance in office. However, the ultimate
jquestion thus presented—whether the House’s action was
proper——is in its nature “political” and ‘“‘can never be made
in this court”. See Marbury v. Madison, 1 Cranch at 170
{emphasis added). This Court’s duty with respect to such
1 question

“...1is to take for a guide the decision made on them

by the proper political powers, and, whether right or
wrong . . . enforce it till duly altered. . ..” Luther v.
Borden, 7 How. 1, 56 (dissenting opinion). See also
id. at 47 (opinion of the Court).

The most considered analysis of the political question
doctrine is contained in Baker v. Carr, supra. There, this
Court concluded that “it is the relationship between the
judiciary and the coordinate branches of the Federal Gov-
ernment . . . which gives rise {o the ‘political question’,” and
thiat “nonjusticiability of a political question is primarily
i function of the separation of powers.”” 369 U.S. at 210.

The Court then delineated the standards which identify
4 political question:
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“Prominent on the surface of any case held to involye
a political question is found a textually demonstrable
constitutional commitment of the issue to a coordinate
political department; or a lack of judicially discover.
able and manageable standards for resolving it; or the
impossibility of deciding without an initial policy de.
termination of a kind clearly for nonjudicial discre.
tion; or the impossibility of a court’s undertaking in.
dependent resolution without expressing lack of the
respect due coordinate branches of government; of
an unusual need for unquestioning adherence to a
political decision already made; or the potentiality of
embarrassment from multifarious pronouncements by
various departments on one question.” Id. at 217
(emphasis added).

As that formulation makes clear, the several standards are
franied in the alternative, and, if any one is ‘‘inextricable
from the case at bar”, ibid., a political question is present.

Several of the criteria enunciated in Baker v. Carr, supra,
arc inextricable from the issues of this case.

1. There Is a Textually Demonstrable Ezclusive Com-
mitment of the Adjudicatory Power Quver This Case I«
the House of Representatives.

The first test laid down by this Court, and the muo-!
significant for present purposes, is whether there i
“a textually demonstrable constitutional commitment o
the issues to a coordinate political department.” Ibid.

The Constitution makes clear that the subject matir
of this case in whatever form it takes—aection for declar:
tory judgment or for injunction and mandamus or !
back salary—is for decision by the House of Represent:
tives alone. Article I, section 5, provides:
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“Kach House shall be the Judge of the Elections,
Returns and Qualifications of its own Members . . .

“Each House may . .. punish its Members for dis-
orderly Behaviour, and, with the Concurrence of two
thirds, expel a Member.”

As Judge Burger said,

“ ... The language that ‘Each House shall be the
judge’ can hardly mean less than that the Members,
for this purpose, become ‘judges,’ withdrawing judg-
ing of qualifications from the judicial branch.” (A.
70)

It is no answer to this unexceptionable proposition
simply to assert, as petitioners have done (Br. 160), that
the courts might, were the power theirs, interpret the
word “qualifications” differently from the House.* In
judging the qualifications of a Member or in excluding
or expelling a Member, the House sits “as a judicial
tribunal”?, Barry v. United States ex rel. Cunningham,
279 U.S. at 616, which necessarily implies the power and
duty to interpret the law, including the Constitution. To
say that the House might have interpreted the law in-
correctly in the eyes of this or any other Court is not
the equivalent of saying that it has exceeded the power
committed to it or that this Court can review such a de-
termination. Cases such as Barry v. United States ex rel.
Cunningham, supra, and the others discussed above (pp.

* Petitioners’ argument that this Court is the “ultimate in-
‘erpreter of the Constitution” (Br. 26), is simply not correct with
speet to those adjudicatory powers entrusted by the Constitu-
‘ion to either house. Tt is the IHouse, not this Court, which must
nterpret the meaning of the terms “Qualifications” and “disor-
lerly Behaviour” under article I, section 5, or of the term “In-
'abitant” under article I, seetion 2.
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37-38 supra) as well as the history of the clause, pp. 45.49
infra, make it clear that the subject matter involveq iy
this case is expressly and “demonstrably” committed by
the Constitution to the House for final resolution.*

Accordingly, the particular political question involved
liere is one which goes to the subject-matter jurisdiction of
the federal courts. While Baker v. Carr, supra, distin.
guished lack of subject matter jurisdiction from mnon.
justiciability, that distinction was made only in the conteyt
of that particular case and was surely not meant to im.
pair the continning validity of a long series of prior cases
holding that the existence of certain political questions
precluded federal subject-matter jurisdiction. 369 U.S. at
210.

This was made clear by the recent case of Flast v.
Cohen, 392 U.S. 83. There, this Court pointed out that
Justiciability is “a concept of uncertain meaning and
scope”, and a “blend of constitutional requirements ani
policy considerations.” Id. at 95, 97. This Court also sai
there are two “complementary constitutional considers-
tions” which are promoted by the concept of justiciability:

“. ... Iederal judicial power is limited to those dis
putes which confine federal courts to a role consisten!
with a system of separated powers and which ar
traditionally thought to be capable of resolutios
through the judicial process.” Id. at 97.

* While scholars and textwriters have disagreed on the eriters
which delincate a political question in other eontests, all we hit
found agree that the power to Judge the qualifications of mem!
of the Mouse is a political question for exclusive resolution !
the House. Cuarer 253; Dodd, Judicially Non-Enforceable Pres
sions of the Constitution, 80 U. Pa. L. Rev. 54, 56 (1931); Shar!
Judicial Kevicw and the Political Question: A Functional A+
wsis, 75 Yane L. J. 517, 540 (1966) ; Wechsler, Toward Nen#':
Principles of Constitutional Law, 73 Harv. L. Rev. 1, 6-10 (192"
Note, The Political Question Doctrine and Adam Clayton Poxe-
31 Ausany L. Rev. 320 (1967).
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As our discussion of the relationship between article I
and article IIT powers demonstrates, as indecd the text
of the Constitution itself makes abundantly clear, any
action by this Court other than “mere acknowledgment of
exelusive Congressional power”, Coleman v. Miller, 307
U.S. 433, 459 (Black, J., dissenting), is in no wise con-
«istent with a system of separated powers’’, Flast v. Cohen,
392 U.S. at 97.*

This case, therefore, is analogous to past decisions of
this Court holding that the particular political questions
there involved were not appropriate subject matters of
federal jurisdiction. Like the instant case, those involved
the consideration of functions committed by the Consti-
tution to a coordinate branch of the federal government.

Prominent among those authorities are cases involving
alleged violations of and based on the Guaranty Clause,
which hold that federal courts have no subject-matter juris-
diction whatever to determine whether state action has de-
prived the citizens of a state of a “Republican Form of
(fovernment” since that question has been constitutionally
committed to Congress. Pacific States Tel. & Tel. Co. v.
Oregon, 223 U.S. 118, 151 ; Kiernan v. City of Portland, 223
U.S. 151, 164, 166; Taylor & Marshall v. Beckham (No. 1),
178 U.S. 548, 578; Georgia v. Stanton, 6 Wall. 50. In all
four cases, this Court held that there was no subject-matter
jurisdiction.**

* Unlike the issues in the instant case, the standing question in
Iy last v. Cohe¢n did not raise separation of powers problems related
o improper judicial interference in areas committed to other
branehes of the federal government. 392 U.S. at 100.

** Article IV, seetion 4 provides:
“Phe United States shall guarantee to every State in this
Union a Republican Form of Government . . . .”

It is noteworthy that nowhere in article IV, section 4 does the
term “Congress” or “houses of Congress” appear expressly. Never-
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So too, political questions involving the enactment of
constitutional amendments have generally been regarded
as expressly entrusted to Congress by article V of the
Constitution. Cf. Dillon v. Gloss, 256 U.S. 368. When a
majority of five suggested in dicta that the courts might
possess some power to review congressional judgments on
those matters, Coleman v. Miller, supra, they were sharply
rebuked in a dissent by Mr. Justice Black joined by three
other Justices (Douglas, Frankfurter, and Roberts) in
clear and uncompromising language:

“Since Congress has sole and complete control over
the amending process, subject to no judicial review,
the views of any court upon this process cannot be bind-
ing upon Congress, and insofar as Dillon v. Gloss at-
tempts judicially to impose a limitation upon the right
of Congress to determine final adoption of an amend-
ment, it should be disapproved.

“Congress, possessing exclusive power over the
amending process, cannot be bound by and is under ne
duty to accept the pronouncements upon that exclusive
power by this Court or by the Kansas courts. Neither
state nor federal courts can review that power. There
fore, any judicial expression amounting to more than
mere acknowledgment of exclusive Congressional
power over the political process of amendment is s
mere admonition to the Congress in the nature of a

theless, this Court has uniformly held that the “guarantee” ac
vorded by the Clause has been entrusted to Congress and may u
be enforeed by the courts. See Highland Farms Dairy, Inc
Agnaw, 300 U.S, 608, 612; Ohio ex rel. Bryant v. Akron Park Dv
trict, 281 U.S. 74, 79~80. Having reached that conclusion with r
speet to a constitutional provision that nowhere mentions t'

Congress, this Court, it scems to us, must reach a similar conv:

ston with respeet to a constitutional provision (artlcle I, sectmn
that expressly and specifically commits the matter in issue here !
“Each House”.
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advisory opinion, given wholly without constitutional
authority.” 307 U.S. at 459-60.

Relying on those cases, therefore, we conclude that
federal courts do not have subjeet-matter jurisdiction to
decide a political question, such as the qualifications of a
\lember, which has been expressly and exclusively com-
mitted to the House. That coneclusion is especially compel-
ling when, as is the case here, Members of the House them-
selves are parties and the Court is asked to enter relief
directly against them as representing the House itself.
Cf. Georgia v. Stanton, supra; Mississippi v. Johnson,
supra.

2. The Courts Cannot Mold Effective Relief for Resolv-
ing This Case. Even If They Could, To Do So Would
Create a Potentially Embarrassing Confrontation Between
Coordinate Branches.

Moreover, additional criteria of a political question are
present here, as are the policy considerations which result
in nonjusticiability.

As this Court noted in Flast v. Cohen, supra, one of the
policy considerations which is not always clearly distin-
ruished from constitutional considerations is the restric-
iion of federal courts to cases traditionally thought of as
heing capable of resolution through the judicial process.
392 U.S. at 97. And in Baker v. Carr, supra, this Court
wrote, “In the instance of nonjusticiability . . . the Court’s
inquiry necessarily proceeds to the point of deciding
whether the duty asserted can be judicially identified and
its breach judicially determined, and whether protection
for the right asserted can be judicially molded.” 369 U.S.
at 198 (emphasis added).

The first and most formidable barrier to the granting of
any relief is the Speech or Debate (lause, which, as we
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have previously demonstrated, preciudes this Court from
interfering in the legislative process by questioning the
Members (and their agents) for their vote on Mr. Powell.
Sccondly, there i1s the privilege frow arrest given to each
Member in artiele I, seetion 6, which renders any attempt
{o enforee an order against the House ineffectual and un-
constitutional. The Framers could not have intended judi-
cinl review of decisions of the House pursuant to artiele I,
section 5, beecause such review would have inevitably
sparked a confrontation between the branches of govern.
ment which the Speech or Debate and Privilege from Ar-
rest (lauses were designed to prevent.

(‘fonsiderations such as these compel the conclusion that
neither injunetion, mandamus nor declaratory relief is
available against the Members and agents of the House
respecling official action within the House. This case ac-
cordingly presents a nonjusticiable political question, as
the court below Held.*

(a) Injunction.

In Mississippi v. Johnson, supra, for example, this Court
held that its equity power was limited by the separation of
powers:

[13

Neither [the legislative nor the executive branch] can
be restruined in its action by the judicial department:
though the acts of both, when performed, are, in proper
cases, subject to its cognizance.” 4 Wall. at 500.

¢ Nee A 66-78 (Burger, J.), A. 92-93 n.3 (McGowan, J.
Judee Leventhal did not travel the political question route *
arrive at the unanimous econclusion of nonjusticiability, but i
reached the same result on more conventional grounds (A. 95-101 ,
A~ he noted, the relief requested is discretionary, and the denia! o

nw. relicf wits not an abuse of diseretion for the reasons stated i
Point 11, infra.
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More recently, the same rule was reiterated in Trimble v.
Johnston, 173 F. Supp. 651, 653 (D.D.C. 1959) :

“[T]he judicial branch of the Government may not con-
trol or direct the legislative or executive departments.
Thus, the Federal courts may not issue an injunction
or a writ of mandamus against the Congress.”

No previous action has sought to enjoin the entire Con-
gress or either house thereof. There have, however, been
cases which attempted to enjoin congressional committees.
In those cases the courts have uniformly determined that
such an action will not lie. It follows, a fortiori, that this
suit, which is against the entire House, is barred.

In Hearst v. Black, 87 F.2d 68 (D.C. Cir. 1936), suit was
brought to enjoin a Senate subcommittee from copying and
using telegraph messages in alleged violation of various
constitutional and statutory provisions. The Court of Ap-
peals held that the suit could not be entertained, stating,

“[Tlhe universal rule, so far as we know it, is that the
legislative discretion in discharge of its constitutional
functions, whether rightfully or wrongfully exercised,
is not a subject for judicial interference.” Id. at 71.

dccord, Pauling v. Eastland, 288 F.2d 126 (D.C. Cir. 1960),
cert. denied, 364 U.S. 900; Mins v. McCarthy, 209 F.2d 307
(D.C. Cir. 1953) (court will not enjoin congressional hear-
ing); Stamler v. Willis, 287 F. Supp. 734 (N.D. Il 1968),
vacated and remanded on other grounds, 89 S. Ct. 677;
Randolph v. Willis, 220 F. Supp. 355 (S.D. Cal. 1963)
(court will not enjoin hearing of Iouse Committee on Un-
American Activities); Methodist Federation v. Eastland,
141 F. Supp. 729 (D.D.C. 1956) (court will not enjoin Sen-
ate subcommittee from publication of report); Fischler v.
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McCarthy, 117 F. Supp. 643, 647-50 (S.D.N.Y.) (court wil
not enjoin Senator from compelling production of docu-
ments), aff’d on other grounds, 218 IF.2d 164 (2d Cir.
1954).*

The agents of the House named in the complaint are also
immune from an injunction in this case for much the same
reasons that are applicable to the Members themselves. As
we have shown, the Speech or Debate Clause protects the
non-member agents from suit. Directly in point is Metho-
dist Federation v. Eastland, supra. There a three-judge
court, in a suit to enjoin publication of a document ordered
published by a concurrent resolution of both Houses, dis-
missed for failure to state a claim as to the Public Printer
and the Superintendent of Documents. The court there
held: ‘“We have no more authority to prevent Congress,
or a committee or public officer acting at the express dirce-
tion of Congress, from publishing a document than to pre-
vent them from publishing the Congressional Record.” 141
F. Supp. at 731-32. See also Bradlaugh v. Gossett, 12 Q.B.D.
at 27.**

* A further reason why injunctive relief cannot be granted is
the long-recognized rule that there is no “federal equity power” to
determine title to a public office. See Baker v. Carr, 369 US. a
231. Thus, this Court has held that a federal court lacks power tv
enjoin a state proceeding to remove a public officer, Walton v.
House of Representatives, 265 U.S. 487; In re Sawyer, 124 U.S. 26t
and to enjoin the removal of a federal officer, Ketm v. Uniti
Ntates, 177 U.8. 290; White v. Berry, 171 U.S. 366, 376-77; E-
parte Hennen, 38 U.S. 230.

** The analogous doctrine of sovereign immunity, barring suits t
compel a government official to take official action (except in ti
limited class of cases where mandamus lies) is also applicable, S¢:
e.g., United States ex rel. Brookficld Constr. Co. v. Stewart, 234 i
Supp. 94 (D.D.C.), aff’d, 339 F.2d 758 (D.C. Cir. 1964) ; Randu's’
v. Willis, supra.
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(b) Mandamus.

Mandamus under 28 U.S.C. § 1361 (1964) is also un-
available to petitioners in view of the barriers described
above. See Trimble v. Johnston, 173 F. Supp. 651, 653
(D.D.C. 1959) (“the judicial branch . . . may not control
or direct the legislative . . . department. . . . Thus, the
Federal courts (may not issue . .. a writ of mandamus
against the Congress”).

Indeed, neither the Members nor the agents of the House
are officers or employees of the United States within the
meaning of section 1361. The Act does not define the words
“officer or employee of the United States or any agency
thereof,” nor is there any general definition of those terms
applicable to title 28 or to the code as a whole. The legis-
lative history makes clear, however, that the statute was
not aimed at legislative officials. Both committee reports
stated that the primary purpose of the bill was to facilitate
“review by the Federal courts of administrative actions”.
There is no suggestion in the reports of an intent to cover
Members of Congress or officers or employees of Congress.
S. Rep. No. 1992, 87th Cong., 2d Sess. (1962); H.R. Rep.
No. 536, 87th Cong., 1st Sess. (1961); ¢f. U.S. Const. art.
[, 6, amend. XIV, 3.

Consideration of the Dbill in the Senate and the House
themselves was perfunctory. The manager of the bill in
the House stated, however, that it was instigated by the
“¢rowth in the size and power of the executive branch of
the Government”. 107 Coxec. Rec. 12157 (1961). Surely if
Uongress had intended to subject its members and agents
‘0 questioning by the courts, some extensive reference
would have been made to the point in the committee reports
or in debate.*

~ * Futher indication of the congressional understanding that leg-
islative officials and personnel were not covered by the statute is
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Morcover, mandamus will lie only to compel performance
of a ministerial duty and never to impinge upon official
discretion. Certainly mandamus does not lie to compel
a Member of Congress to vote or refrain from voting, or
to take or refrain from taking any other action within the
House in the course of his official duties. Compare Mar
bury v. Madison, 1 Cranch at 166, 170-71, with Panama
Caual Co. v. Grace Line, Inc., 356 U.S. 309, 318.

Furthermore, since Members of the House cannot be sub.
jected to mandamus, the same result cannot be achieved
indirectly by mandamus against the officers of the House,
IFFor example, to require the Speaker to administer the
oath despite the opposition of over two-thirds of the Memn-
bers would be simply another way of ordering the House
to cause the oath to be administered. Administering the
oath under such circumstances can hardly be considered a
ministerial act.

The issuance of a writ of mandamus to compel the
Sergeant-at-Arms to pay Mr. Powell’'s back salary cannot
issue for additional reasons. The Sergeant-at-Arms is an
cleeted officer of the House, 2 U.S.C. §83 (1964), nominated
by the caucus of the majority party for each new Congress,
and by law, he is obligated to “keep the accounts for the
pay and mileage of Members . . . and pay them as pro-
vided by law”, 2 U.S.C. § 78 (1964). An individual has a
derived from the precedents interpreting the constitutional phri-
“officer of the United States”. See, e.g., 17 Op. ATr’y GEx. 417
420 (1882.) (“it scems that a member of Congress is not an offic -
of the United States in the constitutional meaning of the term
l)rnpps v. United States, 34 F.2d 15, 17 (8th Cir. 1929), ¢’
donied, 281 U.S. 720 (in the constitutional sense, an “officer of 1'
United States . . . is one who is appointed by the president or I
a court of law or by the head of a department”) ; Hare v. Hurust
248 1n2d 458, 461 (2d Cir. 1957) (“The phrase ‘officer of
Taited Stateg’ . . . is understood as referring only to those g
ernment officials appointed by the President, by members of I
Cabinet, or by the courts . . .”). See also United States v. Mos:

124 UL.S. 303; United States v. Germaine, 99 U.S. 508; Kennedy ®
United States, 146 F.2d 26 (5ta Cir. 1944).

¥
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right to a Member’s salary without taking the requisite
oath only if there is an interval of time between the com-
mencement of his term and the beginning of the first ses-
sion, 2 U.S.C. § 34 (1964). Otherwise, he is entitled to the
aalary only ‘‘after he has taken and subscribed the re-
quired oath”’, 2 U.S.C. § 35 (1964).*

It is clear, therefore, that Mr. Powell has no statutory
right to obtain back salary from the Sergeant-at-Arms. He
has no right under 2 U.S.C. § 34 (1964), for that provision
only permits Representatives-elect to be paid a salary for

the period “from the beginning of their term until the

beginning of the first session of each Congress”.** Nor

does he have a right under 2 U.S.C. § 35 (1964), since he
never took the requisite oath in the 90th Congress. There
is, therefore, no statutory basis for mandamus directing
the Sergeant-at-Arms to pay over any alleged back salary
to Mr, Powell, even if the action of the House in excluding
Mr. Powell were deemed wrongful.t

* Article VI, clause 3 of the Constitution requires that “Repre-
ssutatives . . . shall be bound by Oath of Affirmation, to support
this Constitution . . ..” Sece also 2 U.S.C. §25 (1964). In addition,
seetion 6 of article I provides that “Representatives shall receive
a Compensation for their Services, to be ascertained by Law, and
paid out of the Treasury of the United States.”

** That right of a Representative-elect will not usually arise in
lizht of the fact that the term of Representatives and the beginning
of the first session of the Congress will normally fall on the same
day. U.8. Coxst. amend, XX. Although Mr. Powell’s term com-
wienced on January 3, 1967, U.S. Coxst. amend. XX, and the first
session of the 90th Congress did not meet until January 10, 1967,
113 Cong. Rec. H1 (daily ed. Jan. 10, 1967), by the terms of ITouse
Resolution 1 of that Congress, he was paid a salary until Marveh 1,
‘i’JG?. Id. at H14; 113 Coxe. Rec. 141956-57 (daily ed. Mar. 1,
067).

¥ In actual fact, the Sergeant does not have sufficient funds to
vay Mr. Powell’s $55,000 sulary claim (cf. 2 U.S.C. §31 (1964)).
Neparate accounts for Representatives’ salaries are ereated by the
Treasury for each fiscal year. See, e.g., Legislative Branch Appro-
priation Aet, 1967, P.I. 89-545, 83 Stat. 354 (1966); Legislative
Branch Appropriation Aect, 1968, P.I.. 9357, 81 Stat. 127 (1967);
Legislative Branch Appropriation Act, 1969, P.L. 90-417, 82 Stat.
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Moreover, any order directing the Sergeant-at-Arms ¢,
pay any money to Mr. Powell would engender a direct con.
frontation between coordinate branches of the Government
this time between the Court and the House of the 91st
Congress. Since the Sergeant has no statutory authority
fo pay Mr. Powell his back salary, the only way he could
be authorized to make such payment would be by special
resolution of the present House, similar to House Resoln
tion 1 of the 90th Congress, authorizing the payment of
salary from the House contingency fund. See Legislative
Dranch Appropriation Act, 1969, P.L. 90-417, 82 Stat. 398
(196%) 3 ¢f. 31 U.S.C. § 671 (1964). This Court cannot direct
{he House to pass such a resolution.

There is, therefore, no way this Court can order the
Sergeant to pay Mr. Powell. To collect such a claim, Mr.
Powell would need an order from this Court either com-
pelling the Sergeant to ignore 2 U.S.C. §35 (1964), or
compelling the House of the 91st Congress to pass a special
resolution authorizing the Sergeant-at-Arms to pay him
from the contingeney fund. Such an order would, of course,
be wholly beyond this Court’s power to grant, wholly apart
from the faet that the present House is not even a party te
the action.

Finally, with respect to the general prayer to have Mr
Powell accorded “rights, privileges and emoluments” to
which a duly elected and qualified Representative is entitled,

398 (1968). And it is the custom of the Sergeant to turn back
the Treasury all unexpended funds after the close of each fis
year., See 2 U.S.C, §80 (1964); 31 U.S.C. §671 (1964). Sce -
crally Romaney v. United States, 167 F.2d 521 (D.C. Cir. 104~
eort. denied, 334 U.S, 847; Crain v. United States, 25 Ct. Cl. U«
(1890), Thus, the Sergeant has returned to the Treasury the b
of the funds alloeated as compensation for the Representative ¢
the 18th Congressional Distriet of New York in the 90th Coner
The only such funds still held are those covering salary for *i
present fiseal year commencing July 1, 1968,
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y directive so expressed is too vague to be an appropriate
subject either for relief by injunction or mandamus.*

(¢) Declaratory Judgment.

Nor can petitioners obtain declaratory relief in lieu of
an injunction or mandamus. See 28 U.S.C. §§2201-02
(1964). As Pauling v. Eastland, supra, makes clear, de-
claratory relief will not lie where a court could not ulti-
mately give injunctive or other coercive relief. Accord,
Randolph v. Willis, 220 ¥. Supp. at 360; Fischler v. Mc-
Carthy, 117 F. Supp. at 649-50. See also Perkins v. Lukens
Steel Co., 310 U.S. 113, 127-28; Pauling v. McNamara, 331
1.2d 796 (D.C. Cir. 1963), cert. denied, 377 U.S. 933; Gold-
stein v. Johnson, supra; United States ex rel. Jordan v.
Ickes, supra; Doeller Metal Furniture Co. v. Warren,
supra.

Petitioners thus cammot overcome the defects of their
prayer for injuuctive or mandatory relief by limiting their
prayer to one for declaratory relief, Petitioners’ Memo-
randum 16, especially in light of the fact that this action

* The state cases cited by petitioners in which mandamus was
issued against state legislative officials are not even remotely on
point. See, e.g., State ex rel. Donnell v. Osburn, 147 S.W.2d 1065
{Mo. 1941) ; State ex rcl. Benton v. Elder, 31 Neb, 169, 47 N.W.
710 (1891). First, none of them involved 28 U.8.C. §1361, a fed-
eral statutory provision which by its terms does not apply to mem-
bers or agents of the Iouse. Second, those cases, in the main, in-
volved acts of a purely ministerial nature (compelling the Speaker
to open and publish election returns) and not the wholly discre-
tionary act of judging the election and qualifications of a candidate
to a contested office. The distinction between those two acts—
opening and publishing election returns, a ministerial aet, and
udging the eleetions and qualifications of politieal eandidates, a
diseretionary act—vas clarified in the subsequent Nebraska deci-
sion, State v. Van Camp, 54+ N.W. 113, 118 (Neb, 1893), where the
court made elear that State ex rel. Benton vo Elder, supra, did not
apply to the diseretionary act of judging elections and qualifica-
Hons. See also French v. Senate of California, 146 Cal. App. 604,
80 P, 1031 (1903).
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does not now have ‘‘sufficient immediacy and reality’ to
warrant a declaratory judgment. See Golden v. Zwickler,
37 U.S.L.W. 4185 (U.S. Mav. 4, 1969) ; pp. 112-13 iufra.

Tn swmmary, it is beyond the power of this or any other
court to mold any of the relief which petitioners sought,
And even if a remedy could be molded, it could not be
done, as Judge Burger observed, contrary to the action of
the Iouse “without expressing lack of respect due coordi-
nate branches of government” or without creating “a poten-
tiality of embarrassment from multifarious pronounce-
ments by various departments on one question” (A. 71-72).
This unavailability of a remedy and the constitutional con-
siderations previously discussed intertwine with and rein-
foree cach other, and lead inexorably to the conclusion that
the issues raised by petitioners in this action are all non-
justiciable political questions.

POINT 11

The Action Taken by the House of the 9Cth Congress
Was a Proper Exercise of the Powers Delegated to It by
the Constitution.

As we have demonstrated, the action of the Iouse of the
90th Congress in excluding Mr. Powell is not reviewable
by this Court or by any other court for a variety of con-
stitutional reasons designed to protect the independenir
and integrity of the legislative branch of the government.
Accordingly, it is not necessary for the House to justily
its actions in the courts.

However, the importance of the subject matter impels v-
to demonstrate, as we do below, that even if the House™
action were reviewable, the complaint was properly dis
missed, as respondents alternatively moved, for failure tv
state a claim. The House’s action was a proper exercise of
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its constitutional power to judge the qualifications of its
\lembers or, alternatively, to expel a Member upon the vote
of two-thirds, and it did not infringe upon any consti-
jutional provisions. Thus, the Court of Appeals’ afirmance
of the District Court’s dismissal of the complaint must be
afirmed.

Both of these constitutional powers—the power to judge
qualifications and the power to expel—have sound under-
pinnings in policy and in history.

Ours, of course, is a republican form of government.
The citizens do elect their representatives to the Congress,
imt this does not automatically lead to the conclusion that
the nation as a whole has to accept the choice of a single
clectoral district. The citizens of the entire nation, speak-
ing through their representatives in Congress, have an in-
terest in not having persons demonstrably unfit passing
upon legislation which will affect the entire citizenry. In
short, each house of the Congress has a duty “to assure
the integrity of its legislative performance and its insti-
lutional acceptability to the people at large as a serious
and responsible instrument of government” (A. 94, Me-
(iowan, J., concurring) by removing the “obvious cases of
unfitness’’. Cmaree 257. These obvious cases of unfitness
would include instances in which voters from a single dis-
trict sent to the national legislature a man who was insane,
¢ef. John M. Niles, SExare Casgs 10, or who had been con-
ticted of treason or sedition. They would also include a
man who abused the privileges of office by misappropri-
ating public funds or who contumaciously flouted the valid
orders of a court of law. Onmee the power of the House
to deal with such cases of unfitness is recognized, as surely
it must, it would be entirely inappropriate for this Court
to substitute its judgment for the judgment of the ITouse
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in determining what is sufficient “unfitness” to justify ex.
clusion or expulsion.

This is a case where the House found obvious unfitness,
Mr. Powell was found by the Select Committee and by the
House itself to have unlawfully and wilfully misappropuri.
ated public funds and to have contumaciously ignored tl
processes and authority of the courts of the State of New
York. Those findings are unchallenged in this litigation.*

As we shall show below, the Framers did not intend {o
ban the prevailing British and Colonial practice of th.
times, which permitted legislative bodies to exclude elect.!
candidates on grounds of individual misconduet (treasomn,
corruption and the like) in violation of conventional stand-
ards of personal behavior.**

A. The Exclusion of Mr. Powell Was a Proper Exercise
of the House’s Power To Judge the Qualifications of
Its Members.

As noted before, article I, section 5 of the Constitution
grants each house of the Congress the power to judge th«

* It is true that the grand jury which was considering erimmns;
charges against Mr. Powell was dismissed without returning at:
indietment against him. Sce 115 Cona. Rec. H5 (daily ed. Jan. 3
1969). The failure of the United States to prosecute Mr. Dow:
is as irrelevant to the action of the House, as would be the failur
to prosecute or a prosecution itself to a judgment of impeachm
based on the same misconduct. See U.S. CoxsrT. art. I, §3, cl. ©
Criminal prosecutions serve different functions, are governed -
different procedures, and are carried on in different forums th.
the exercise of the power granted in the Constitution to juls
qualifications, to exelude, to expel, or to impeach.

** This Court need not in this case consider the question whett:r
the House or Senate could constitutionally exelude members~i -
on grounds such as an individual's race, his religious beliefx. +°
the exercise of his right of free speech. But even if the Hous -
Senate should ever exclude someone for any such reason (wi"
has never oceurred), an article I1I ecourt would not necessarily
empowered to enjoin an equal branch of the Government ft
taking such action, even though the court found it to be unces
stitutional.



71

qualifications of its members, while section 2 of article I
sets forth in negative form qualifications as to age, citizen-
ship and inhabitaney.

Mr. Powell, of course, was found to have possessed the
weeessary age, citizenship and inhabitancy. Nonetheless, he
was excluded, and that exclusion is consistent with the in-
rent of the Framers of the Constitution with respect to pro-
visions for judging qualifications. Although the Framers
ntended to prohibit Congress from passing laws add-
‘ng new ‘‘standing incapacities’’ applicable to all who
might seek office, e.g., a property requirement, the Con-
stitution clearly grants to each house of the Congress the
richt to adjudge an individual member as unqualified in a
particular case for reasons of personal misconduct.

This conclusion follows from the historical background
against which the Framers acted and wrote, the proceed-
ings of the Constitutional Convention, the ratification of
the Constitution and subsequent history.* Petitioners’ con-
‘ention to the contrary rests upon Professor Charles War-
ren’s The Making of the Constitution (1928) [hereinafter
Wirgex]. They recoil at the suggestion that Professor
Warren might have erred as to one of the many conclusions
reached in his monumental historical study. But since the
‘ime he wrote, much work has been done by historians
w exploring the operations of the colonial legislative
hodies,** and we believe he would have been the first to

* Woe have set forth our findings in detail in Appendix D, which
~ separately bound. We diseuss here only the highlights of that
sstorteal background.

** Particularly pertinent here are CLARKE 132-204, and GREENE,

i Quest For Power: TUE LOWER Houses oF ASSEMBLY IN THE
“ouTHERN Rovan CoLoNIes, 198-99 (1963) [hereinafter GREENE].
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urge that his historical interpretation should be continually
reappraised in the light of subsequent rescarch.*

1. The Intention of the Framers

Before discussing the proceedings at the Constitutional
Convention and the ratification campaign, it is first neces.
sary to look at the background against which the Framers
acted and wrote—the practices of the House of Commons
and of the colonial and ecarly state legislatures.

(a) The English Practice.

Pctitioners’ discussion of and emphasis upon the MWilks
Case leaves the impression that the powers to exclude or
expel exercised by the House of Commons in that instance
was without precedent in law or custom. But The Journal
of the llouse of Commons (1803) [hereinafter C.J.] make-
clear that the power had long existed and had been exer
cised in a number of cases, extending back to as early as
1503, when the Commons excluded a member because, s~
a clergyman, he had a voice in the estallished church's
legislative body. 1 C.J. 27.

One of the most famous exercises of the power ocenrre!
in 1712, when Robert Walpole, who had been expelled fvr
receiving kickbacks on defense contracts, was re-clectid
while still incarcerated in the Tower of London. The IHou--
resolved that he was “incapable of being elected a Memb:«
to serve in this present Parliament”. 17 C.J. 128. Owing t-
the prominence of the member involved, the Walpole '+
was a cause celebre in its day, and appears to bave b
well known in America at the time the Constitution ¥
drafted. Sec Procrepines RELATIVE o . . . THE [Pryse

_*Cf. Warren, New Light on the History of the Fedcrai J+
ciary Act of 1789, 37 Harv. L. Rev. 49 (1923).
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van1a] CoxsriTrTioNs oF 1776 axp 1790, at 89 (1825) [here-
imafter Pex~. Coxst. Proc.].

Like Walpole, Wilkes was initially expelled® from the
House of Commons, in 1769, following his convietion in the
Court of Kings Bench on a charge of seditious libel. Pro-
ceedings in the Case of John Wilkes, 19 How. St. Tr. 1075,
1124 (X.B. 1768); 16 Parr. Hist. Exc. 533-35, 545 (1813).
Thereafter, Wilkes was re-elected and the House of Com-
mons resolved that he was “incapable of being elected a
member to serve in this present Parliament”. Id. at 580.
Twice again he was re-elected and each time excluded. Id.
at 580-81, 583-90.

Wilkes was subsequently eclected to the next Parliament
and was as a matter of course allowed to sit. He and his
supporters pressed throughout the period of the American
Revolution for a declaration by the later House of Commons
that the action on the part of the earlier House was im-
proper. They did not prevail until 1782 in the aftermath
of the major political upheaval following the ignominious
defeat at Yorktown. 1 Costix & WatsoN, THE Law aAND
Worxkixe or THE CoxstiTUuTION: DoCcUMENTS 1660-1914, at
35 (1952).**

Although the motion expunging from the record the
resolutions pertaining to Wilkes’ expulsion and exclusions
characterized them “as being subversive of the Rights of
the whole Body of Electors of this Kingdom’’, tbid., even

* Although the resolution “expelled” Wilkes, he had not been
wated and sworn when it was passed. 16 Parv. Hist, Exa. 533-35,
5 (1813). Cf. Judge McGowan’s opinion in the Court of Appeals

A. 92.94). As noted in Appendix D, the powers to exclude and
w expel were often used interchangeably.

** Qignificantly, although Wilkes and his supporters pressed for
wime thirteen years to have the resolutions concerning him declared
iaproper by the Commons, they never sought to invoke judicial
nterference in such internal parliamentary matters.
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this corrective was on Parliament’s own initiative,* and thay
legislative body thereafter continued to exercise the power
to judge the qualifications of its members with respect to
matters of individual character and conduct. See Taswrw,
Laxemesp 583-8G; Bradlawgh v. Gosscll, supra; Anwsiis
Tue Bravraven Case 53-62, 73, 96, 114-115, 129 (1965),

Shortly before the American Revolution, the state of the
law with respect to the power of the House of Commens ¢,
judge the qualifications of its members was conveniently
summarized by Blackstone, an authority heavily relied
upon by 18th-century American lawyers. He first listed, in
negative form, the “standing incapacities” for membership
in either house imposed by statute and law and custom of
Parliament, which were general standards of prospective
and universal application. He then added a statement ro.
flecting Parliament’s decision in the Wilkes Case and hi-
own extensive investigation of the many precedents sup.
porting that decision:

“And there are not only these standing incapacitios:
but if any person is made a peer by the king, or electe!
to serve in the house of commons by the people, yve:
may the respeetive houses upon complaint of any erisi
in such person, and proof thereof, adjudge him dis
abled and incapable to sit as a member: and this by -
law and custom of parliament.” 1 Bracxsrtoxg, Co
MENTARIES *163 (4th ed. 1770 and subsequent edition-:
(footnotes omitted).

He then turned to the qualifications for membership in t-
House of Commons. Again, he first listed, also in negati:-

* As we note in Appendix D, at 24 n.*, we have been ur»'
to find that this resolution, which was passed during the Amere
Revolution, came to the attention of 18th century Americans *
any time before the Constitution was ratified.
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sorm, those which were “standing restrictions and disquali-
‘wations”, id at *176 which ineluded age, citizenship, office,
nhabitaney, property ownership and attainder of treason
r felony. Id. at *175. And again he noted that for reasons
loyond those “standing restrictions and disqualifications”
. person could be disqualified:

“But, subject to these standing restrictions and dis-
qualifications, every subject of the realm is eligible of
common right: though there are instances, wherein
persons in particular circumstances have forfeited
that common right, and have been declared ineligible
for that parliament by a vote of the house of commons,
or for ever by an act of the legislature.” Id. at *176
(footnotes omitted) (emphasis in original).

Blackstone justified the result in the Wilkes Case in a
more extensive analysis in a pamphlet entitled The Case
of the Late Election for the County of Middlesex Consid-
red on the Principles of the Constitution, and the Authort-
ties of Law (hereinafter Middlesex Election), which was
reprinted in a compilation entitled dn Interesting Ap-
sendix to Str William Blackstone’s Commentaries on the
Laws of England (Philadelphia 1773). In this pamphlet,
Blackstone canvassed in some detail a large number of
vrecedents, including most of those discussed in Appendix
D, as well as a number of others,

Blackstone’s pamphlet, together with the Commentaries,
indoubtedly served to inform American lawyers and politi-
-l leaders of the long list of precedents establishing the
House of Commons’ traditional power to judge qualifica-
tons. Tt was with the knowledge of this long-standing
radition that the Framers wrote into the Constitution
that each House shall have the power to judge the qualifica-
tions of its members and to expel them.



76

We do not suggest that the Framers approved of the
particular actions which the Commons took in expelling
and excluding Wilkes, or the grounds upon which it relied.
But significantly, and with the full knowledge of how those.
powers had been employed as to Wilkes, they expressly con.
ferred upon the houses of the American legislative brancy
the traditional exclusive powers of each house of Parlia.
ment to judge the qualifications of its members, to disi-
pline them for misconduct, and to expel them.

(b) The American Colonial and Early State Experieuce.

We have traced in the English Parliament the growth of
the doctrine that a legislature has the inherent power t.
judge the qualifications of its members and to diseiplin
them for misconduct. The same development had it-
parallel in the American colonial legislatures. The fir-:
lerislative body to appear in the new world was the Hou-
of Burgesses of Virginia, which first convened on July v
1619, On that very day, it, commenced to judge the quali
fications and elections of its members and excluded tw.
of those members, JourNaLs or THE House or BUrGEssEs ¢
VinGiNta: 1619-1659, at 4-5 (1950), even though the Rov.:
Commission establishing the House of Burgesses did n
expressly give it the power to judge the qualifications «!
its members. See 7 TrorrE 3810 & n. a.

Throughout the colonial period, the legislatures of i
colonies

“not only claimed the right to judge of the comme:’
recognized qualifications, such as age, residence, &
property holding, but placed further restriction- -
the voters’ rights of representation by the rea:t:
of the assembly itself to the personal conduct of i
vidual men. The wide-spread acceptance of the bri-
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that such power belonged to the legislature was as
great in the colonies as in England.” Crarke 198.*

see also id. at 195 n.58; Greene 198-99.

The charters of several of the colonies expressly pro-
vided that the assembly should possess the power to judge
the qualifications of its members. See, e.g., Fundamental
Orders of Connecticut, par. 9 (1638), in 1 PusLic REcorDs
o THE Coroxy or CoxxEecrticur 24 (Trumbull ed. 1850);
New York Charter of Liberties and Privileges of 1683, in
9 Excrisa HistoricaL DocumEesTs 229 (Jensen ed. 1955);
Pennsylvania Charter of Liberties of 1701, in 2 MINUTES
or THE ProviNcisL CounciL or PENNsyLvania 58 (18532).
Significantly, neither the New York nor the Pennsylvania
charters set forth any specific ¢ualifications for member-
ship.

In nine of the 11 state constitutions adopted prior to the
(onstitutional Convention of 1787, the houses of the state
legislatures were expressly, or by implication, given the
jurisdiction to judge the clections and qualifications of
their members.** The other two of the 11 state comstitu-
tions, like the colonial charters in the two remaining states,
had no provision whatsoever on this matter, quite arguably
indicating an intent not to depart from the Anglo-American
practice deseribed above.t

In only two of those constitutions—Massachusetts and
New Hampshire—were provisions included which direetly
limited the assembly’s power to judge qualifications. The

* Other examples from the colonial legislatures are collected in
Appendix D, at 28-38.

** Soe Appendix B; Appendix D at 39.

t See Appendix D at 39.
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Massachusetts constitution of 1780 provided that ‘‘the
house of representatives shall be the judge of the returns,
elections, and qualifications of its own members, as pointed
out in the constitution. . ..”” Mass. Coxst. ch. I, TIII, art,
v (1780) [emphasis added]. The constitution of New Ham-
shire, which appears to have been copied from Massachu-
setts, contains language substantially similar to that of
Massachusetts, N. H. Coxsrt. part II (1784). As can be
seen from this language, the lower houses of Massachusetts
and New HHampshire, in judging the qualifications of their
clected members, were restricted to those specifically
enumerated in their constitutions.*

The early constitutions of three other states—Pennsyl-
vania, Delaware and Maryland—contained restrictions on
the power to expel, which arguably had the effect of limit-
ing the exercise of the power to judge qualifications.
Each constitution provided that a member could not be
expelled a second time for the same cause. Pexx. Coxnsr. ch.
11, § 9 (1776) ; DEL. Coxsr. art. 5 (1776) ; Mp. Coxsr. art. X
(1776). It seems reasonable to surmise that it was the intent
of the framers of those constitutions to prevent the legisla-
tures from disqualifying an expelled member from re-
cleetion, as Parliament and the colonial legislatures had
done. In doing so, they may well have had in mind the
Wilkes Case, which was at that time relatively recent.

We have found reference to only two exclusion or expul
sion cases during the eleven years between the Declaration
of Independence and the Constitutional Convention o
1787.** 1In 1780 the Virginia Assembly excluded Joh:

* See Appendix D at 3941, | ‘
** In part this is attributable to the fact that fewer of the recos
of legislative proceedings during that period have been publist-
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preckenridge on the ground that he was a minor, Warrex
;23 n.l, even though there were no provisions in the
virginia Constitution requiring members to have attained
‘heir majority or expressly empowering the houses of the
regislature to judge their members’ qualifications.

The second case is particularly interesting because of the
attention it commanded and because it occurred only four
vears before the Constitutional Convention of 1787. In
1783, the General Assembly of Pennsylvania excluded a
member for frauds committed while a commissioner of
purchases, pursuant to their power to judge qualifications.
Prxw. Coxst. Proc. 88-8% (1825). The Pennsylvania Coun-
cil of Censors discussed the case at length in their report,
adopted in 1784. Ibid.*

(¢) The Constitutional Convention of 1787.

It is apparent from the foregoing that when the Consti-
tution Convention met in 1787, the phrase “judge the quali-
fications”, without express language of restriction, had be-
come a term of art with a well-defined and widely under-
stood meaning: the legislature had execlusive discretion to
exelude or expel members who, by reason of personal char-
acter or conduct, had demonstrated themselves unfit to

* Professor Warren appears to have been unaware of this Penn-
sylvania case. For he states, as petitioners emphatically point out
(Br. 34) that “there is. so far as appears, no instance in whieh a
State Legislature, having such a provision in its Constitution, un-
dertook to exclude any member for lack of qualifications other
than those required by suech Constitution”. WarreN 424. Indeed,
Professor Warren's statement scems to imply that he was equally
unaware of the many colonial cases which had transpired prior to
the Revolution.

Obviously, Professor Warren did not have the benefits, now
available to all, of Professor Clarke’s thorough and scholarly study
of colonial precedents.
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undertake the responsibilities of membership. The actiong
of the Convention of 1787 indicated a clear intent to adhere
to and not deviate from the well-established meaning of
that phrase.

The Convention, having deliberated since May 25, 1787,
adjourncd on July 26, after referring its proceedings to
the Commmittee of Detail, 2 Farraxp 128, It was in that
Committce that the language of article 1, section 2, clause
2, began to take shape. See id. at 178. Edmund Randolph
had made an outline for discussion in committee of the
provisions which the Constitution should contain, based
upon tie resolutions of the Convention. Each item in the
document is either checked off or crossed out, indieating
that it was used in the preparation of subsequent draft«
Id. at 137 n.6. The item dealing with qualifications of
members of the House of Representatives reads as follows
(matter in italies crossed out; matter in parentheses repre
sents changes njade by Randolph):

“5. The qualifications of {a) delegate(s) shall be -
age of twenty five years at least, and citizenship: ani
any person possessing lhese qualifications may be
elected except’’ Id. at 139.

Had the parenthetical language been adopted, it wou!!
have suggested an intention to repudiate the legal basis to
the English and American precedents, including the Tifi«-
Casc. When the clause was reported to the Conventr :.
however, the parenthetical language of restriction had b+~
chminated. Id. at 178. It thus seems clear that the (-
mitlee on Detail considered and expressly rejected 1
guage which probably would have imposed a limitation tj«
the historiec power to judge qualifications.

The clanse remained in affirmative form when it *'
subwmiited to the Committee of Style on September 14, ¢
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at 565. When the Committee of Style reported out the
clause on September 12, however, it had been recast in the
negative form in which it now appears, see id. at 590. It
was the pen of Gouverneur Morris, a lawyer from Pennsyl-
vania and member of the Committee of Style, id. at 553,
which gave “[t]he finish . .. to the style and arrangement
of the Constitution”, 3 id. at 499. Morris stated that he had
“rejected redundant and equivocal terms” so as to make the
Constitution “as clear as our language would permit”. Id.
at 420. It is, therefore, noteworthy that he recast that
clause into the negative form which Blackstone used when
listing “standing incapacities”, above and beyond which
the House of Commons could adjudge a member incapablé
of sitting for other reasons. 1 Brackstone, CoOMMENTARIES
*163, *176 (4th ed. 1770 and subsequent citations). If it had
been the intent of the Framers to limit the House’s power
to that of judging the “qualifications” set forth in artiele I,
section 2, then the change made by the Committee of Style,
particularly in light of the wide circulation of the Com-
mentaries in America, made the language more—not less—
equivocal. Thus, it is fair to conclude that this change was
effected to make clear that the Framers intended only to
prescribe the standing incapacities without imposing any
other limit on the historic power of each house to judge
qualifications on a case-by-case basis.*

*Only a few years after the Constitutional Convention, John
Randolph cogently explained the significance of that change:

“If the constitution had meant (as was contended) to have
settled the qualification of members, its words would have nat-
urally run thus: ‘Every person who has attained the age of
twenty-five years and been seven years a eitizen of the United
States, and who shall, when elected, be an inhabitant of the
State from whieh he shall be chosen, shall be eligible to a seat
in the House of Representatives.”” Quoted in Case of Brigham
H. Roberts, H.R. Rep. No. 89, pt. 1, 56th Cong., 1st Sess. 13
(1900).
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The Committee of Detail had also reported out a provi-
sion which would enable the legislature to establish uniform
qualifications for membership with regard to property. 2
Farraxp 179. It is largely upon the rejection of that provi.
sion by the Convention that Professor Warren bases his
conclusion that the two houses can judge only age, citizen.
ship and inhabitancy. See Warrex 420. ¢‘For”’, states War.
ren, “certainly [the Convention] did not intend that a
single branch of Congress should possess a power which
the Convention had expressly refused to vest in the whole
Congress”. Id. at 421. But an analysis of the action takeu
by the Convention on that clause, in light of the English
and colonial background against which the Framers were
writing, demonstrates that in rejecting the clause the (‘ou.
vention was merely depriving Congress of the power to
pass laws creating new ‘‘standing incapacities’” and not the
power of each house to judge qualifications and exclude or
expel on grounds of individual personal misconduct.

‘When the Convention considered that clause as reported
out by the Committee of Detail, i.e., that Congress be e
powered to establish prospective “uniform qualifieation
. . . with regard to property”, Madison made his oftet
quoted speech:

“Mr. [Madison] was opposed to the Seetion ax v
ing an improper & dangerous power in the Legislatur:
The qualifications of electors and elected were fund:
mental articles in a Republican Govt. and ought te !
fixed by the Constitution. If the Legislature eoii:
regulate those of either, it can by degrees subvert
Constitution. A Republic may be converted mnto -
aristocracy or oligarchy as well by limiting the numt
capable of being elected, as the number authorised
elect. In all cases where the representatives of the i~
ple will have a personal interest distinet from that
their Constituents, there was the same reason for b
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jealous of them, as there was for relying on them with
full confidence, when they had a common interest. This
was one of the former cases, It was as improper as to
allow them to fix their own wages, or their own privi-
leges. It was a power also, which might be made sub-
servient to the views of one faction agst. another.
Qualifications founded on artificial distinctions may
be devised by the stronger in order to keep out parti-
zans of a weaker faction.” 2 Farranp 249-50 (footnotes
omitted).

Thus, when read in the context in which it was made (both
Warren and petitioners, it should be noted, take this speech
out of context and place it after Morris’ motion, discussed
helow, Warrex 420, Br. 30-32), it becomes clear that Madi-
son was directing his argument to the proposition that Con-
gress should have the unlimited power to establish “stand-
ing incapacities” in an area which had traditionally been
the subject of legislation in both England and the colonies.
See 1 BLacksToNE, CoMMENTARIES *176; WarreN 416-17. It
is equally clear that, in speaking of the threat of converting
a republic into “an aristocracy or oligarchy”, Madison’s
reference was to the property requirements which had been
imposed as restrictions upon membership in Parliamnent
and which, unlike the power to judge qualifications, had in
fact been used to keep ‘‘an aristroeracy or oligarchy’’ in
power, as Blackstone candidly notes.* It was after, not
before (cf. Br. 30-31), this speech by Madison that a motion

* «That every knight of a shire shall have a clear estate of free-
hold or eopyhold to the value of six hundred pounds per anunum,
and every citizen and burgess to the value of three hundred
pounds; exeept the eldest sons of peers, and of persons qualified
to be knights of shires, and except the members for the two univer-
sities: which somewhat balances the ascendant which the boroughs
have gained over the counties, by obliging the trading interest to
make choice of landed men . . ..” 1 BLACKSTONE, COMMENTARIES

*176 (emphasis added).



