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AM WGCB FM
BOX 88

RED LION, PENNA.

November 8, 1965

Mr. Ben Waple, Secretary
Federal Communications Commission
Washington, D. C.

In re: Complaint of Fred J. Cook concerning
alleged attack by Rev. Billy James Har-
gis on Station WGCB, Red Lion, Penn-
sylvania, Ref: 8427-A

Dear Sir:
This is in reference to the Commission's letter on

the above matter, dated October 6, 1965, public notice
of which was given on October 8, 1965, but the text
of which has not been publicly released. The letter
was postmarked October 8th and received by us on
October 11, 1965.

It is our understanding that by this letter the Com-
mission has directed Red Lion Broadcasting Company
to provide Mr. Fred J. Cook with free broadcast time
on Station WGCB to answer the alleged personal attack
upon him in the Billy James Hargis program broadcast
on Station WGCB in November, 1964. The Commis-
sion's directive, however, does not indicate by what
date Station WGCB is required to put on the broad-
cast. The Commission has rejected our proposal,
stated in our letter of May 19, 1965 to the Commission
(copy of which was sent to Mr. Cook and to which
we have received no reply from Mr. Cook), making
an offer of free time to Mr. Cook upon a simple state-
ment by him that he is unable to pay for such a
broadcast. We would appreciate being advised by the
Commission as to the time period for complying with
the Commission's directive.

We respectfully urge, however, that the Commission
reconsider its directive to us. We ask the Commission
to refer to the mimeographed "Statement of Red Lion
Broadcasting Company, Inc. (Station WGCB AM-FM,
Red Lion, Pa.) In Response to Complaint of Demo-
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cratic National Committee" transmitted to the Com-
mission under date of March 11, 1965. It will be noted
that, in that statement, reference was made to the fact
that the Democratic National Committee, in the sum-
mer of 1964, sent to Station WGCB a reprint of an
article in The Nation, a nationwide publication, en-
titled "Radio Right: Hate Clubs of the Air", with a
warning concerning our alleged obligation to give free
time to answer broadcasts by such "Hate Clubs". The
article was written by the same Mr. Fred J. Cook who
complained about the alleged personal attack upon
him in the Hargis program. Mr. Cook, in his article,
attacked Billy James Hargis, his program, and his
organization, Christian Crusade. It will also be noted
that the Democratic National Committee was given
thirty minutes of free time on the Twentieth Century
Reformation Hour (it had previously been given two
fifteen minute segments on this hour) to broadcast a
thirty minute taped discussion entitled "Hate Clubs
of the Air." Nevertheless, WGCB has advised the
Commission and Mr. Cook that it would give Mr. Cook
free time to reply if he states that he is unable to
pay for the time.

Under the circumstances, we are at a loss to see
the "fairness" in the Commission's letter to us of
October 6, 1965. The Commission has directed that
we give Mr. Cooke free time to answer an alleged
attack upon him made in a paid broadcast by one
who had previously been the subject of a nationwide
attack by Mr. Cook despite the fact we have offered
Mr. Cook free time upon his statement that he is
unable to pay. The Commission has given us no reason
why the "Fairness Doctrine" requires an offer of free
time to Mr. Cook to be made without condition as to
his inability to pay.

We sincerely request that, either by way of recon-
sideration or clarification of the Commission's direc-
tive, we be advised whether in good conscience and in
"fairness," we should now be forced to give Mr. Cook
free time to reply to an attack by one whom he has
previously attacked. And, if Mr. Cook, in his reply,
should personally attack Mr. Hargis and other "Hate
Clubs", as he calls them, would we then be required to
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give free time to Mr. Hargis and others whom Mr.
Cook may again attack? Or, if Mr. Hargis should
then reply to Mr. Cook in his paid broadcast, would
we then be required to give Mr. Cook more free time
for further reply?

It has been stated in a brief filed in the U. S. Dis-
trict Court for the District of Columbia by the United
States and the Federal Communications Commission,
in the case of Red Lion Broadcasting Co., Inc. v.
Federal Communications Commission et al. (Civil
action #2331-65) that the Commission's letter of
October 6, 1965 with reference to this matter ". . . con-
stitutes a final order . . .". This apparently indicates
that we are presently under a mandate from the Com-
mission which, if not complied with, may subject us to
revocation, forfeitures and possibly other penalties.
It is for this reason that we ask that the Commission
reconsider its October 6th ruling, or clarify at the
earliest possible date, by way of declaratory ruling,
the scope of its directive to us in its letter of October
6, 1965.

In view of other statements in that brief, a ruling
by the Commission on the constitutionality of the
"Fairness Doctrine" as applied to the instant situation,
is also requested.

Respectfully submitted,

RED LION BROADCASTING COMPANY, INC.

By JOHN H. NORRIS
John H. Norris, Vice President
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FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C. 20554

December 9, 1965

In Reply Refer To: 8427-A 11-186

John H. Norris, Vice President
Red Lion Broadcasting Company, Inc.
Radio Station WGCB
Box 88
Red Lion, Pennsylvania 17356

Dear Sir:
This is in reference to your request that the Com-

mission reconsider its ruling of October 8, 1965 on the
complaint of Mr. Fred J. Cook. We have considered
the contentions and adhere to our prior ruling for the
reasons given below.

1. Your letter states that Mr. Cook, in an article
in The Nation, entitled "Radio Right: Hate Clubs of
the Air", attacked "Billy James Hargis, his program,
and his organization . . ."; that your station gave the
Democratic National Committee 30 minutes of free
time on the Twentieth Century Reformation Hour to
broadcast a discussion entitled "Hate Clubs of the
Air"; and that you advised Mr. Cook that you would
give him free time to reply to the personal attack
upon him "if he states that he is unable to pay for
the time." In the circumstances, you state that fair-
ness does not require the station to "give Mr. Cook
free time to answer an alleged attack upon him made
in a paid broadcast by one who had previously been
the subject of a nationwide attack by Mr. Cook . .. "

We have held that "the requirement of fairness, as
set forth in the Editorializing Report, applies to a
broadcast licensee irrespective of the position which
may be taken by other media on the issue involved;
and that the licensee's own performance in this
respect, in and of itself, must demonstrate compliance
with the fairness doctrine." Letter to WSOC Broad-
cast Co., FCC 58-686, Ruling No. 11, "Applicability
of the Fairness Doctrine in the Handling of Controver-
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sial Issues of Public Importance" (herein called Fair-
ness Primer) 29 F.R. 10415, 10418-19). Thus, the re-
quirement of the statute is that the licensee "afford
reasonable opportunity for the discussion of conflicting
views on issues of public importance" (Section 315(a)).
This requirement is not satisfied by reference to what
other media, such as newspapers or magazines, or
indeed other stations have presented on a particular
issue. It deals solely with the particular station and
what it has broadcast on the controversial issue of
public importance. It follows that Mr. Cook's article
in The Nation does not constitute a ground for absolv-
ing the licensee of its responsibility to allow Mr. Cook
comparable use of Station WGCB's facilities to reply
to the personal attack which had been broadcast.

Nor does the reference to the Democratic National
Committee program constitute such a ground. Except
for the use of its facilities by legally qualified candi-
dates, the licensee is fully responsible for all matter
which is broadcast over its station. Here the licensee,
in its presentation of programming dealing with a con-
troversial issue of public importance, has permitted its
facilities to be used for a personal attack upon Mr.
Cook. Elemental fairness requires that Mr. Cook be
notified of the attack and be given a comparable oppor-
tunity to reply. You do not claim that the Democratic
National Committee program contained such a reply
by Mr. Cook to the personal attack made upon him,
and therefore that program does not constitute com-
pliance with the fairness doctrine's requirements in
the case of Mr. Cook.

As to the contention that you will permit Mr. Cook
to air a free response only if he is financially unable
to pay, such a position is, we think, inconsistent with
the public interest. The licensee has decided that it
served the needs and interests of its area to have a
personal attack aired over its station; the public inter-
est requires that the public be given the opportunity to
hear the other side. The licensee cannot properly make
that opportunity contingent upon the payment of
money by the person attacked (or the circumstance
that he is financially unable to pay). The licensee may,
of course, inquire whether the person attacked is will-
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ing to pay for airing his response, or take other appro-
priate steps to obtain sponsorship. See our prior
ruling. But if these efforts fail, the person attacked
must be presented on a sustaining basis. We believe
that this is a matter of both elemental fairness to the
person involved and, more important, of affording the
public the opportunity to hear the other side of an
issue which the licensee has adjudged to be of import-
ance to his listeners. See Cullman Broadcasting Co.,
FCC 63-849, Ruling No. 17, Fairness Primer.

There are other policy considerations supporting the
foregoing conclusion. A contrary position would mean
that in the case of a network or widely syndicated pro-
gram containing a personal attack in discussion of a
controversial issue of public importance, the person
attacked might be required to deplete or substantially
cut into his assets, if he wished to inform the public
of his side of the matter; in such circumstances, rea-
sonable opportunity to present conflicting views would
not, practically speaking, be afforded. Indeed, it has
been argued that under such a construction, personal
attacks might even be resorted to as an opportunity to
obtain additional revenues.

For all the above considerations, we hold that the
licensee may inquire about payment, but cannot insist
upon either such payment or a showing of financial
inability to pay in this personal attack situation. Here
Mr. Cook, in his letters of December 19 and 21, 1964,
stated that he was not willing to pay to appear.

2. You have raised the question of a continuing chain
of personal attacks. This matter is discussed in the
enclosed Letter to the Honorable Oren Harris, FCC
63-851, p. 5, pointing out that the licensee "has discre-
tion (except in the case of an appearance of candi-
dates) to review a proposed program, including the
script, to insure that it does not go unreasonably far
afield as to the issues." In any event, there is no indi-
cation of such a hypothetical chain in the circumstances
of this case, nor indeed have you raised any question
concerning Mr. Cook's proposed reply except on the
ground of payment.

3. You have referred to a statement in the brief
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filed in the case of Red Lion Broadcasting Co., Inc. v.
Federal Commwnications Commission, et al. (Civil
Action No. 2331-65) that the Commission's letter of
October 6, 1965 "constitutes a final order . . .", and
seeks clarification as to the scope of the directive in
that letter, and particularly "by what date Station
WGCB is required to put on the broadcast." The ruling
is a "final order", in the same sense as a ruling under
Section 315 dealing with the "equal opportunities" pro-
vision. As stated in the enclosed Letter to Honorable
Oren Harris, supra:

"... the licensee should have the opportunity to
contest the validity of any Commission "fairness"
ruling. If the Commission rules at the time of
complaint, the licensee can, if he believes the
ruling incorrect, appeal to the courts. Cf. Brigham
v. F.C.C., 276 F.2d 828, 829 (C.A. 5); Fadell v.
U.S., Case No. 14,142, (C.A. 7); Frozen Foods
Express v. U.S., 337 U.S. 426, 432-440; Caples
Co. v. U.S., 243 F.2d 232 (C.A.D.C.); if he
wins, he need not comply, while if he loses, he
will of course follow the ruling...."

The licensee thus has the choice of complying with the
ruling or seeking review thereof. As to the time of
compliance, this varies with the factual situation and
is a matter to be worked out in good faith and on a
reasonable basis by the licensee and the person
involved.

4. Finally, you have requested a ruling by the Com-
mission as to the constitutionality of the fairness doc-
trine, as applied to this situation. We discussed the
constitutionality of the fairness doctrine generally in
the Report on Editorializing, 13 F.C.C. 1246-1270. We
adhere fully to that discussion, and particularly the
considerations set out in paragraphs 19 and 20 of the
Report.

We believe that the discussion in those paragraphs
is equally applicable to our ruling in this case. The
ruling does not involve any prior restraint. The licensee
is free to select what controversial issue should be
covered, and whether coverage of that issue should
include a personal attack. The ruling simply requires
that if the licensee does choose to present a personal
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attack, the person attacked must be notified and given
the opportunity for comparable response.

The ruling provides that if sponsorship is not forth-
coming (see p. 2), the person attacked must be pre-
sented on a sustaining basis, because, in line with the
above cited discussion in the Editorializing Report the
paramount public interest is that the public have the
opportunity of hearing the other side of the contro-
versy, and elemental fairness establishes that the per-
son attacked is the appropriate spokesman to present
that other side. Since this personal attack situation
is the only area under the fairness doctrine where the
licensee does not have discretion as to the choice of
spokesmen, the Commission has carefully limited the
applicability of the personal attack principle to those
situations where there is an attack upon a person's
"honesty, character, integrity or like personal quali-
ties." See Part E, Personal Attack Principle, Fairness
Primer, 29 F.R. 10415, 10420-21. The principle is not
applicable simply because an individual is named or
referred to, or because vigorous exception is taken to
the views held by an individual or group. Ibid; see
also letter to Pennsylvania Community Antenna Asso-
ciation enclosed.

A broadcaster has sought the license to a valuable
public frequency, and has taken it, subject to the obli-
gation to operate in the public interest. Valuable fre-
quency space has been allocated to broadcasting in
considerable part, so that it may contribute to an
informed electorate. Report on Editorializing, 13
F.C.C. 1246-1270, par. 6. Viewed against these funda-
mental precepts, our ruling is, we believe, reasonably
related to the public interest "in the larger and more
effective use of radio" (Section 303(g) of the Com-
munications Act). Since that is so, it is a requirement
fully consistent with the Constitution. NBC v. United
States, 319 U.S. 109, 227.

BY DIRECTION OF THE COMMISSION

BEN F. WAPLE
Secretary

Enclosures
cc: Fred J. Cook
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A formal order of the Commission, issued December
10, 1965, recited the addressing of the December 9 letter
to the Reverend John H. Norris.

Petitioners thereafter filed in this court their petition
to review the Commission's action. Petitioners' action
constitutes the first direct court attack on constitutional
grounds upon the Fairness Doctrine promulgated and
executed by the Commission. It is to be noted, however,
that this court has recently considered another case
involving the Fairness Doctrine. See Office of Communi-
cation of the United Church of Christ v. Federal Com-
munications Commission, 123 U.S. App. D.C. 328, 359
F.2d 994 (1966).

IV. Genesis of the Fairness Doctrine.
Mr. Justice Frankfurter, speaking for the Supreme

Court in the landmark case of National Broadcasting Co.
v. United States, 319 U.S. 190 (1943), succinctly but
accurately outlined and documented the origin, develop-
ment, and necessity for federal regulation of radio, which
culminated in the Radio Act of 1927.4

The initial concept of a fairness doctrine certainly had
its beginning in this Act, which first required that radio
stations allot for campaign purposes equal time to oppos-
ing political candidates.5 Two years later, the Federal
Radio Commission extended the coverage of this statutory
provision to all discussions of issues of importance to the
public, Great Lakes Broadcasting Company v. Federal
Radio Commission, 3 F.R.C. Ann. Rep. 32 (1929), rev'd
on other grounds, 59 App. D.C. 197, 37 F.2d 993 (1930),
cert. dismissed, 281 U.S. 706 (1930). Further implementa-
tion of the policy took the form of denial of licenses to
radio stations using, or proposing to use, their facilities

4Act of Feb. 23, 1927, ch. 169, 44 Stat. 1162.
5 Id, Sec. 18, at 1170.
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for the presentation of but one point of view. Trinity
Methodist Church, South v. Federal Radio Commission,
61 App. D.C. 311, 62 F.2d 850 (1932), cert. denied, 288
U.S. 599 (1933); KFKB Broadcasting Ass'n. v. Federal
Radio Commission, 60 App. D.C. 79, 47 F.2d 670 (1931);
Chicago Federation of Labor v. Federal Radio Commis-
sion, 3 F.R.C. Ann. Rep. 36 (1929), aff'd, 59 App. D.C. 333,
41 F.2d 422 (1930); Great Lakes Broadcasting Company
v. Federal Radio Commission, supra.

The basic provisions of the Radio Act of 1927 were
incorporated into the Communications Act of 1934,7 within
which was created the Federal Communications Com-
mission.8

"By this Act Congress, in order to protect the national
interest involved in the new and far-reaching science
of broadcasting, formulated a unified and comprehen-
sive regulatory system for the industry. The common
factors in the administration of the various statutes
by which Congress had supervised the different modes
of communication led to the creation, in the Act of
1934, of the Communications Commission. But the
objectives of the legislation have remained substan-
tially unaltered since 1927." Federal Communications
Commission v. Pottsville Broadcasting Co., 309 U.S.
134, 137 (1940). (Footnotes omitted.)

Early in its existence, the Federal Communications
Commission expressed approval of the policy established
by the Radio Commission when, in Young Peoples Asso-
ciation for the Propagation of the Gospel, 6 F.C.C. 178
(1938), it denied application for a construction permit
because of the applicant's policy of refusing to permit use
of its broadcast facilities for the presenting of any view-
point differing from that of the applicant.

6 See note 4, supra.

7Act of June 19, 1934, ch. 652, 48 Stat. 1064.

847 U.S.C. § 151 (1962).
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Thereafter, the Commission adhered to the doctrine so
established and, in fact, broadened the scope of its cov-
erage, Laurence W. Harry, 13 F.C.C. 23 (1948); WBNX
Broadcasting Co., 12 F.C.C. 805 (1948); Robert Harold
Scott, 3 P & F Radio Reg. 259 (1946); United Broadcasting
Co., 10 F.C.C. 515 (1945); Mayflower Broadcasting Corp.,
8 F.C.C. 333 (1941).

Chronologically at this point, the Commission initiated
public hearings designed to reappraise and clarify the
Fairness Doctrine. The hearings resulted in the 1949
Report of the Commission in the Matter of Editorializing
by Broadcast Licensees, 13 F.C.C. 1246, [hereafter referred
to as the Report]. The Report, in effect, codifies earlier
Radio Commission rulings, pre-Report rulings of the Fed-
eral Communications Commission, and the Commission's
accumulated experience in fairness problems, crystallized
after public hearings into a basic statement of the then
scope of the Fairness Doctrine. Characterizing the broad-
casters as "trustees" (Id. at 1247), who operate their facili-
ties for the public at large, the Report promulgated the
requirement that broadcasters, while permitted to edi-
torialize, must seek a reasonably balanced presentation of
all viewpoints on public issues of controversial importance.

The Report considered and discussed in considerable
detail the Commission's authority to administer the Act
under the statutory mandate of serving only the public
interest, convenience, and necessity, 47 U.S.C. §§ 307a,
309 (1962), as well as the statutory prohibition of the
Commission's power of censorship, 47 U.S.C. § 326 (1962).

Detailed quotation of these facets of the Report's con-
tents is unnecessary for understanding of the chronology
being here outlined. It suffices to say that in sum total
the Report concluded that licensees of broadcast facilities,
authorized to use but not to own, prescribed channels of
transmission for a limited time, were required to devote
a reasonable percentage of their broadcasting time to the
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discussion of public issues of controversial importance.
Moreover, the Report concluded that implicit in this re-
quirement was the obligation to design and present this
type of programming in such a manner that the public was
afforded the opportunity to hear different and opposing
positions and viewpoints on these public issues.

Noteworthy at this point is the fact that while the
Report was based fundamentally upon the public interest
standard and related statements in the Communications
Act of 1934,9 that Act substantially retained the provi-
sions of the Radio Act of 1927 10 relating to the allocation
of equal broadcast time to opposing political candidates
for public office.

A congressional inquiry into the application and opera-
tion of the Fairness Doctrine was undertaken in 1959 and
resulted in the amendment of section 315.1

This congressional action was triggered by the Commis-
sion's rulings in interpreting the application of the then
section 315 and the Fairness Doctrine to newscasts of
political events by Chicago television stations, Lar Daly,
18 P & F Radio Reg. 238, aff'd on reconsideration, 18 P & F
Radio Reg. 701 (1959). Congressional consideration of
proposed amendments to section 315 grew out of dissimilar
bills introduced in the Senate 12 and the House of Rep-
resentatives.1 3 The differences in the bills passed by each
chamber resulted in the designation of a conference com-
mittee. 4 The resulting conference accomplished the clari-

9 See note 7, supra.

o See note 4, supra.

1 See note 2, supra.

12 S. 2424, 86th Cong., 1st Sess. (1959).

13 H.R. 7985, 86th Cong., 1st Sess. (1959).

14 105 Cong. Rec. 16160, 16375, 16588 (1959).
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fication of conflicting provisions of the proposed amend-
ment of section 315 and the enactment of that section
in its present phraseology.

Subsequent to the 1959 amendment of section 315, the
Commission dealt with occurring problems and questions
arising under the Fairness Doctrine on an ad hoc basis,
as it had forecast in the Report, at page 1256. This experi-
ence with respect to fairness complaints resulted, on July
25, 1963, in the Commission's mailing to all broadcast
licensees a Public Notice reiterating the obligation of all
broadcasters to comply with the Fairness Doctrine, 25
P & F Radio Reg. 1899 (1963). This Public Notice stressed
three factual situations arising under the Fairness Doc-
trine, including the licensee's obligation when a personal
attack was broadcast, and specifically stated:

"(a) When a controversial program involves a per-
sonal attack upon an individual or organization, the
licensee must transmit the text of the broadcast to
the person or group attacked, wherever located, either
prior to or at the time of the broadcast, with a specific
offer of his station's facilities for an adequate response
(Clayton W. Mapoles, 23 Pike & Fischer RR 586, 591;
Billings Broadcasting Company, 23 Pike & Fischer,
RR 951, 953)." 25 P a F Radio Reg. at 1900.

The Public Notice further advised licensees that the
Commission had undertaken a study to consider what
actions, either in the form of a primer or - les, would be
appropriate in better defining a licensee's sponsibilities
under the Fairness Doctrine. The resulting study cul-
minated on July 1, 1964, in a Public Notice identified as
the Fairness Primer, 29 Fed. Reg. 10415 (1964). Although
the Commission had earlier defined and elaborated on its
procedures for handling fairness complaints, Letter to
Oren Harris, 3 P & F Radio Reg. 2d 163 (1963), the Primer,
after digesting its rulings on the Fairness Doctrine,
reiterated the policy of dealing with each complaint on an
ad hoc basis but also specifically set forth that in com-
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plaints warranting Commission consideration the licensee
would be afforded an opportunity to take action or to
comment upon the complaint prior to disposition of the
matter by the Commission, 29 Fed. Reg., at 10416.

Especially of interest in the present proceeding is the
fact that the Fairness Primer contained a separate section
devoted to the personal attack principle, 29 Fed. Reg.
10420-1. In substance, this section required all licensees
in broadcasts attacking an individual's or a group's integ-
rity, character, honesty, or personal qualities, in connec-
tion with controversial issues of public importance to
take all appropriate steps to afford the person or persons
attacked the fullest opportunity to respond.

I will now discuss, in the order in which they are
enumerated in section II of this opinion, the several
grounds upon which petitioners attack the Commission's
action in the present case.

Discussion of the Four Stipulated Issues.

V. Did section 315 of the Communications Act of 1934,
as amended in 1959, adopt the Commission's Fair.
ness Doctrine as set forth in the Commission's 1949
Report, and if so, does section 315 constitute an un-
constitutional delegation of Congress' legislative
function?

In essence, petitioners charge that section 315 of the
Act constitutes an unlawful delegation to the Commission
of congressional legislative power. They argue, quoting
from Aptheker v. Secretary of State, 378 U.S. 500, 514
(1964), ". . . precision must be the touchstone of legislation
so affecting basic freedoms ... " and affix this quotation to
their contention that the Fairness Doctrine infringes on con-
stitutional guarantees secured by the Bill of Rights. Select-
ing from section 315 and from the Public Notice of
July 1, 1964, supra, at 10415, such phrases as "reason-
able opportunity," "sufficient time for full discussion"
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of "controversial issues of public importance," "substan-
tial importance to the community," "contrasting views of
all reasonable elements," "of sufficient importance to be
afforded radio time," "primary controversy," "affirmative
duty generally to encourage and implement the broadcast
of all sides of controversial issues," "shades of opinion,"
petitioners argue that Congress has illegally delegated its
legislative authority because of the absence of adequate
standards or ascertainable criteria and that Congress
cannot adopt and make a part of the statute regulations
of the Commission which, in turn, fail to meet the "precise-
ness" required in legislation affecting basic freedoms,
citing N.A.A.C.P. v. Button, 371 U.S. 415, 438 (1963).

The factual and legal elements involved in Aptheker v.
Secretary of State, supra, can be immediately distinguished
from those elements found in the present case. In
Aptheker, which involved travel restrictions upon mem-
bers of the Communist Party, the challenged statute gov-
erned knowing s well as unknowing conduct. It lacked
"... criteria linking the bare fact of [Communist Party]
membership to the individual's knowledge, activity or com-
mitment." 378 U.S. at 511. The challenged statute created
an "irrebuttable presumption that individuals who are
members of the specified organiz tiions vill, if given pass-
ports, engage in activities inimical o the: purity of the
United States," 378 U.S. at 511, and excluded "other
considerations which might more closely relate the denial
of passports to the stated purpose of the legislation," 378
U.S. at 511, (emphasis supplied) (footnotes omitted). The
Supreme Court, then, was compelled to find that the statu-
tory provision "judged by its plain import and the sub-
stantive evil which Congress sought to control, sweeps too
widely and too indiscriminately across the liberty guaran-
teed in the Fifth Amendment" and was not patterned as
a regulation "narrowly drawn to prevent the supposed
evil." 378 U.S. at 514, (emphasis supplied).
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In contrast, the court has in the present case a statute
and Commission regulations growing out of a licensing pro-
gram addressed to the serving of the "public interest,
convenience or necessity," 47 U.S.C. 307(a) (1962). The
acceptance of this standard as a valid basis for the legis-
lative grant of administrative power has been repeatedly
upheld; Federal Communications Commission v. RCA
Communications, Inc., 346 U.S. 86, 89-91 (1953); National
Broadcasting Co. v. United States, supra; Federal Com-
munications Commission v. Pottsville Broadcasting Co.,
supra, at 138; Federal Radio Commission v. Nelson
Bros. Bond Mortgage Co., 289 U.S. 266, 276, 285
(1933); New York Central Securities Co. v. United States,
287 U.S. 12, 24-25 (1932). Here there is no broad-reaching,
all-embracive statutory provision penalizing knowing as
well as unknowing conduct. The court is dealing now with
a set of reasonably concise and specifically enumerated pro-
hibitions addressed to the evils they seek to guard against.
See Report, supra, 47 U.S.C. § 315 (1962), and the Fair-
ness Primer, supra. There are in this case no "irrebuttable
presumptions," since provisions are afforded for the sub-
jects of complaints to have an opportunity to comment or
take action on a complaint before administrative action of
the Commission. Most obviously the statutory provision,
judged by its plain import and the substantive evil which
Congress sought to control, is far removed from the stain
of illegality found by the Supreme Court, speaking in
Aptheker, supra, to exist in section 6 of the Subversive
Activities Control Act of 1950, 50 U.S.C. § 785 (1951).

Turning to the substance of petitioners' argument under
this heading, I observe the standard of evaluation of
an exercise of its legislative power by the Congress to
be whether "Congress has stated the legislative objective,
has prescribed the method of achieving that objective . ..
and has laid down standards to guide the administrative
determination .... " Yakus v. United States, 321 U.S.
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414, 423 (1944), and cases cited therein. There the Court
also said:

"The Constitution as a continuously operative charter
of government does not demand the impossible or the
impracticable. It does not require that Congress find
for itself every fact upon which it desires to base
legislative action or that it make for itself detailed
determinations which it has declared to be prerequisite
to the application of the legislative policy to particular
facts and circumstances impossible for Congress itself
properly to investigate. The essentials of the legisla-
tive function are the determination of the legislative
policy and its formulation and promulgation as a
defined and binding rule of conduct . . . These essen-
tials are preserved when Congress has specified the
basic conditions of fact upon whose existence or occur-
rence, ascertained from relevant data by a designated
administrative agency, it directs that its statutory
command shall be effective. It is no objection that the
determination of facts and the inferences to be drawn
from them in the light of the statutory standards and
declaration of policy call for the exercise of judgment,
and for the formulation of subsidiary administrative
policy within the prescribed statutory framework....

"Nor does the doctrine of separation of powers deny
to Congress power to direct that an administrative
officer properly designated for that purpose have
ample latitude within which he is to ascertain the
conditions which Congress has made prerequisite to
the operation of its legislative comm. d." Yakus v.
United States, at 424-5.

There appears to be no doubt but that the Supreme
Court's references in Yakus to "an administrative officer"
would apply equally and without qualification to a duly
constituted administrative agency.

In reviewing the provisions of Title 47 U.S.C., I find
clearly defined and explicitly enumerated statements of
the legislative objectives, the enumeration of the method
of achieving those objectives (id est, the creation of the
Federal Communications Commission and the assignment
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to it of specific and enumerated duties, responsibilities,
and obligations), and the establishment of standards to
guide the administrative determination. See section 309,
"Application for license-Considerations in granting
applications;" section 310, "Alien ownership as barring
station license; assignment and transfer of construction
permit or station license;" section 311, "Requirements as
to certain applications in the broadcasting service-Notice
of filing and hearing; form and contents;" section 312,
"Administrative sanctions-Revocation of station license
or construction permit;" and other similar sections.

Within the framework of 47 U.S.C. §§ 151-319 (1962),
I find a full and complete determination of the legisla-
tive policy and its formulation and promulgation as a
defined and binding rule of conduct. Relating these spe-
cifically to the provisions of section 315, I find in
this portion of the statute a permissible delegation to
the Commission of the "determination of facts and the
inferences to be drawn from them in the light of the statu-
tory standards and declaration of policy" properly and
legally empowering "the exercise of judgment." This
allowable assignment of authority and responsibility, Fair-
ness Primer, 29 Fed. Reg. 10415, constitutes a valid and
proper formation of subsidiary administrative policy
within the prescribed statutory framework.

Continuing to petitioners' charge that the Fairness Doc-
trine lacks the preciseness required in statutes "affecting
basic freedoms." .A.A.C.P. v. Button, supra, the Supreme
Court, speaking in National Broadcasting Co. v. United
States, supra, has effectively answered this question when
it stated:

"The touchstone provided by Congress was the 'pub-
lic interest, convenience, or necessity,' a criterion
which 'is as concrete as the complicated factors for
judgment in such a field of delegated authority permit.'
Federal Communications Comm'n v. Pottsville Broad-
casting Co., 309 U.S. 134, 138. 'This criterion is not
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to be interpreted as setting up a standard so indefinite
as to confer an unlimited power. Compare New York
Central Securities Co. v. United States, 287 U.S. 12,
24. The requirement is to be interpreted by its con-
text, by the nature of radio transmission and recep-
tion, by the scope, character and quality of services...'
Federal Radio Comm'n v. Nelson Bros. Co., 289 U.S.
266, 285." 319 U.S. at 216.

Since the "public interest" is by statute and court deci-
sion a valid standard for the Commission's guidance, I
find the necessary precision required by Aptheker in the
situation arising in the present case. I conclude that
the adoption by Congress of the Commission's Fairness
Doctrine in its 1959 amendment of section 315 of the
Communications Act of 1934 does not constitute an uncon-
stitutional delegation of Congress' legislative function.

VI. Is the Fairness Doctrine unconstitutionally vague,
indefinite, uncertain and/or lacking the precision
which legislation affecting the basic freedoms guar-
anteed by the Bill of Rights requires?

Obviously, this question overlaps the discussion of the
prior question, and petitioners' brief, as well as respond-
ents' brief, duplicate in -:ome measure the discussion of
the present subheading and that of subheading V above.
Again, from the starting point of the Aptheker case, supra,
the petitioners, finding in their present nationon a pos-
sible sanction, id est, the forfeiture of a valuable right
to operate a radio station, seek solace from the fact that
Aptheker involved penal sanctions. Claiming violation of
their constitutional rights under the first and fifth amend-
ments to the Constitution, petitioners argue that in apply-
ing the Fairness Doctrine to them, the Commission, having
failed first to ascertain the truth of Cook's charges against
them but requiring them, nevertheless, to afford Cook free
time to reply to the Hargis broadcast, is abrogating their
right to free speech in the dissemination of truth, if the
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Hargis charges against Cook are, in fact, true. Con-
tinuing their argument to the allegation of a due process
infringement, petitioners contend that the vaguenes in
the Fairness Doctrine, as it is herein invoked against
them, violates the first essential of due process of law
in violation of the fifth amendment. Connally v. Get,-
eral Construction Co., 269 U.S. 385 (1926).

As noted earlier, this case presents the first direct
challenge to the constitutionality of the Fairness Doctrine,
although we took passing notice of it recently by observing
". . that adherence to the fairness doctrine is a sine qua
non of every licensee." Office of Communication of the
United Church of Christ v. Federal Communications Com-
mission, supra, 123 U.S. App. D.C. at 343, 359 F.2d at
1009.

The first amendment extends, of course, to broadcasting,
as well as to other media of expression. National Broad-
casting Co. v. United States, supra, but "(u)nlike other
modes of expression radio inherently is not available to
all. That is its unique characteristic and that is why,
unlike other modes of expression, it is subject to gov-
ernment regulation." 319 U.S. at 226. This court has had
not infrequent occasions to consider first amendment chal-
lenges to various actions of the Commission. Thus,
in Idaho Microwave, Inc. v. Federal Communications
Commission, 123 U.S. App. D.C. 300, 352 F.2d 729 (1965),
we rejected the contention that the imposition of a non
duplication condition upon a licensee was violative of
the first amendment. Earlier, speaking in Carter Moun-
tain Transmission Corporation v. Federal Commu,,?ica-
tions Commission, 116 U.S. App. D.C. 93, 321 F.2d 359
(1963), cert. denied, 375 U.S. 951 (1963), we rejected
appellant's contention that the first amendment guaranteed
the use of all means of public communication free of
restraint or denial imposed by the Commission's ruling.
Similarly, in Henry v. Federal Communications Commis-



119

sion, 112 U.S. App. D.C. 257, 302 F.2d 191 (1962), cert.
denied, 371 U.S. 821 (1962), we denied a contention that
the constitutional guarantee of free speech was abridged
by a Commission ruling denying a license application upon
the ground that the program proposals of the applicant
were not designed to serve the needs of the proposed area.
This court has made similar rulings in Johnston Broad-
casting Company v. Federal Communications Commission,
85 U.S. App. D.C. 40, 175 F.2d 351 (1949); Bay State
Beacon, Inc. v. Federal Communications Commission, 84
U.S. App.D.C. 216, 171 F.2d 826 (1948); and in Simmons
v. Federal Communications Commission, 83 U.S. App. D.C.
262, 169 F.2d 670 (1948), cert. denied, 335 U.S. 846 (1948).

It appears to be well documented, then, that because of
its unique characteristics the courts have consistently held
that regulatory action by the Commission, acting within
the framework and provisions of the statutes embraced in
Title 47 U.S.C., does not per se violate the first amendment.

Looking specifically to the actual operation of the Fair-
ness Doctrine as applied to these petitioners in this present
case, I observe, first of all, that petitioners are not pro-
hibited from broadcasting any program which petitioners
think suitable. Moreover, petitioners are not furnished
with a mandatory program format, nor does the Doctrine
define which, if any, controversial issues are to be the
subject of broadcasting. The latitude of pti "ioners' opera-
tion of their station insofar as programming s concerned
is limited only by petitioners' discretion and good faith
judgment. See Commission's Policy on Programming, 20
P & F Radio Reg. 1901 (1960) and the Report, supra.

The Fairness Doctrine impact arises, then, when in peti-
tioners' exercise of their own judgment, they broadcast
a program dealing with controversial issues of public
importance. After having independently selected the
controversial issue and having selected the spokesman for
the presentation of the issue in accord with their unre-
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stricted programming, the Doctrine, rather than limiting
the petitioners' right of free speech, recognizes and en-
forces the free speech right of the victim of any personal
attack made during the broadcast. Such an attack, the
Doctrine directs, necessitates the petitioners' affording the
maligned victim an opportunity to respond. Does such
an obligation arising under these conditions deprive peti-
tioners of any right guaranteed by the first amendment?
I think not.

The American people own the broadcast frequencies.
Speaking through their elected representatives in Con-
gress, they have established a program of licensing the
temporary use of allocated frequencies to broadcasters who
meet the standards established by Congress in Title 47
U.S.C. as administered thereunder by the Commission.
The broadcasters, then, acquire no ownership of assigned
channels but are authorized to use them for the service
of the public interest, convenience, or necessity. In keep-
ing with the public interest, I agree with the Commission
that:

"It would be inconsistent . . . to assert that, while it
is the purpose of the act to maintain the control of
the United States over radio channels, but free from
any regulation or condition which interferes with the
right of free speech, nevertheless persons who are
granted limited rights to be licensees of radio sta-
tions, upon a finding under Sections 307(a) and 309 of
the act that the public interest, convenience, or neces-
sity would be served thereby, may themselves make
radio unavailable as a medium of free speech." Report,
supra, at 1248. (Emphasis supplied.)

Although addressing itself to a Sherman Act situation
involving newspaper services, the Supreme Court's ad-
monition in Associated Press v. United States, 326 U.S.
1, 20 (1945), appears to me equally applicable with minor
changes in syntax to the present case:

"It would be strange indeed, however, if the grave
concern for freedom of the press which prompted
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adoption of the First Amendment should be read as a
command that the government was without power to
protect that freedom. ... That Amendment rests upon
the assumption that the widest possible dissemination
of information from diverse and antagonistic sources
is essential to the welfare of the public, that a free
press is a condition of a free society."

My conclusion in this regard is uninfluenced by peti-
tioners' contention that the Commission in some manner
has an obligation to first ascertain whether the complaint
made to the Commission by Cook was "in fact true or
false." There is, of course, no statutory requirement for
such a finding. Additionally, it is my view that any
attempt by the Commission to make factual determina-
tions of truth or falsity in controversial issues of public
interest would constitute an illegal exercise of a non-
existent authority. The basic concept of free speech is
unfettered by any requirement that it be exercised only
by those with a "right" viewpoint:

"Accordingly a function of free speech under our
system of government is to invite dispute. It may
indeed best serve its high purpose when it induces a
condition of unrest, creates dissatisfaction with con-
ditions as they are, or even stirs people to anger.
Speech is often provocative and challenging. It may
strike at prejudices and preconceptions and have pro-
found unsettling effects as it l)resses for acceptance of
an idea. That is why freedom of sp ' h, though not
absolute, Chaplinsky v. New Hampshire,. :tpra, pp. 571-
572, [316 U.S. 568], is nevertheless protected against
censorship or punishment, unless shown likely to pro-
duce a clear and present danger of a serious substan-
tive evil that rises far above public inconvenience,
annoyance or unrest." Terminiello v. Chicago, 337
U.S. 1, 4 (1948).

I reject the suggestion that the Commission has either
the obligation, or even the authority, to make determina-
tions of the right or wrong in factual disputes involving
controversial issues of public interest.



122

The thrust of petitioners' challenge to the Commission
action as an abridgement of their fifth amendment rights
is rather difficult to specifically articulate. Briefing and
argument combine and interweave the vagueness argu-
ment indistinguishably about both the first and fifth amend-
ments. Specifically, we are told that arguments advanced
by petitioners in support of the questions discussed in part
V of this opinion also support the allegation that the
"vice of vagueness violates the due process clause of the
Fifth Amendment ... ." (Petitioners' brief at 17.) As
I have set forth under part V of this opinion, I do
not believe that either the Fairness Doctrine or the statu-
tory provisions from which it flows are lacking in any
required standards of preciseness. My view is that the
statutes and the Doctrine are sufficiently explicit to
inform those who are subject to them what conduct on
their part will render them liable to penalties. Neither
the statute nor the doctrine either forbid or require the
doing of an act in terms so vague that men of common
intelligence must necessarily guess at their meaning and
differ as to their application. See Connally v. General
Construction Co., 269 U.S. 385, 391 (1925). Moreover,
broadcasters are protected against the abuse of power by
the Commission by the procedural safeguards of Title 47
U.S.C., by the provisions of the Administrative Pro-
cedure Act,15 and finally, by the right of appeal to the
courts for relief from any final action claimed to be arbi-
trary or capricious. The petitioners are not deprived of
due process by the operation of the Fairness Doctrine.

VII. Does section 315 violate the ninth and tenth amend-
ments to the Constitution?

In four sentences in their brief (p. 20) petitioners assert
that the Fairness Doctrine infringes upon the rights guar-
anteed by the ninth and tenth amendments. Relying upon

155 U.S.C. §§ 1001-1011 (1950).
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United Public Workers v. Mitchell, 330 U.S. 74, 94 (1947),
petitioners point out that there is therein an explicit
protection of the right of the people to engage in political
activity. The argument then disclaims this case as rep-
resenting any authority for "so restricting the rights of
the people generally or the owners or users of media of
communications such as radio or the press." The conclu-
sion is drawn that the "prior restraint occasioned by
the imposition of the 'Fairness Doctrine' infringes on the
guarantee of the political rights retained by the people
including petitioners herein and all paying users of Peti-
tioners' radio facilities," and "the First Amendment's pro-
hibitions clearly fall within the Tenth Amendment" as
"powers not delegated to the United States by the Con-
stitution are retained by the people." See petitioners'
brief at page 20.

Again I encounter some difficulty in applying these
general allegations to the facts in this case. Accepting
United Public Workers v. Mitchell, supra, with some
obvious limitations, for the principle announced by peti-
tioners, I find little in the actual holdings of the Court
as to the rights of federal employees under the Hatch Act
which relates to the factical situation here before us. I
do not find in the operation of the Fairness Doctrine any
restriction upon the rights of the people to engage in
political activities, as I pointed out in -.me detail in
part VI above. Broadcasters alone deter ,ie the pro-
grams they will carry, the format to be followed, and the
personnel to be utilized in those broadcasts. In political
matters, the licensee alone has "the right and non-dele-
gable duty of ... acting reasonably to determine whether
a program . ..is in the public interest." Regents of New
Mexico v. Albuquerque Broadcasting Co., 158 F.2d 900,
906 (10th Cir. 1947). While generally a licensee is respon-
sible for all matter carried on his station, Congress has
gone so far as to relieve him of this responsibility with
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respect to broadcasts by candidates for political office by
stripping him of his power to censor. See section 315 and
Farmers Union v. WDAY, 360 U.S. 529 (1959).

The Commission, in supporting its action in this case,
construes petitioners' challenge under this point as being
addressed to its requirements imposed on the licensees
after the personal attack, with special reference to the man-
dated granting of cost-free time to the victim to respond as
his financial circumstances require. If this is the thrust
of petitioners' charge, I readily agree that the compulsory
granting of free time may, and probably does, impose a
burden on the licensees. This burden, however, is not
an unreasonable one. The broadcasters' licenses are issued
upon a finding by the Commission that the public interest
will be served thereby, and thus, the licensees accept the
responsibility of discharging what is in actuality their
public trust. There remains to the licensee the right, in
the exercise of good faith discretion, of utilizing a pay-
ing spokesman to respond to a personal attack if one is
available. But:

"... [W]here the licensee has chosen to broadcast a
sponsored program which for the first time presents
one side of a controversial issue, has not presented
(and does not plan to present) contrasting viewpoints
in other programming, and has been unable to obtain
paid sponsorship for the appropriate presentation of
the contrasting viewpoint or viewpoints, he cannot
reject a presentation otherwise suitable to the
licensee-and thus leave the public uninformed-on
the ground that he cannot obtain paid sponsorship
for that presentation." (Emphasis in original.) Cull-
man Broadcasting Co., Inc., 25 P & F Radio Reg. 895,
896 (1963).

I conclude that there is no abridgement of petitioners'
rights in the application of the Fairness Doctrine to
their activities in this case. In so doing, I have consid-
ered the entire record in an effort to perceive and under-
stand the petitioners' ninth amendment claim, despite
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the vague and general nature of their brief upon this
point. I observe further in this regard the paucity of
cases defining, enumerating, or interpreting ninth amend-
ment rights. Mr. Justice Goldberg, speaking in a concur-
ring opinion in Griswold v. Connecticut, 381 U.S. 479
(1964), cites but three Supreme Court cases treating of
the ninth amendment during the entire period of the
Court's existence, supplemented by two "see also" cita-
tions. 381 U.S. at 490-1.

Mr. Justice Stewart, while dissenting in Griswold,
supra, pointed out that:

"The Ninth Amendment, like its companion the Tenth,
which this Court held 'states but a truism that all
is retained which has not been surrendered,' United
States v. Darby, 312 U.S. 100, 124, was framed by
James Madison and adopted by the States simply to
make clear that the adoption of the Bill of Rights
did not alter the plan that the Federal Government
was to be a government of express and limited powers,
and that all rights and powers not delegated to it
were retained by the people and the individual states."
381 U.S. at 529-30.

I apply to the petitioners' ninth amendment "I argu-
ment Mr. Justice Stewart's statement in Griswold, supra,
at 529, "but to say that the Ninth Amendment has any-
thing to do with this case is to turn somersaults with
history."

The thrust of the tenth amendment arg lent attempts
to place section 315 within the ambit of powers not dele-
gated to the United States by the Constitution. The
threshold weakness of this contention is that the Supreme
Court has affirmatively held that the broadcasting system
established by Title 47 U.S.C. is a proper exercise of the
constitutional power of Congress over commerce, National

16 For additional citations to discussions of the origin of,
reasons for, and applicability of the ninth amendment, see
Griswold, 381 U.S. 489, 490, 491, and footnotes thereon.



126

Broadcasting Co. v. United States, supra, and in enacting
Title 47 U.S.C., Congress must be deemed to have exer-
cised its power within constitutional limitations. Sablow-
sky v. United States, 101 F.2d 183 (3rd Cir. 1938). I
have discussed in part V of this opinion the right of
Congress, under established precedents, to delegate the
administration of statutory provisions to agency deter-
mination. It follows, then, that Congress having acted
herein under specifically identified constitutional power,
approved by the Supreme Court, properly delegated execu-
tion of its statutory mandate to the Commission. There-
fore, there exists in this case no transgression of any
power reserved to the states or the people. "If granted
power is found, necessarily the objection of invasion of
those rights, reserved by the Ninth and Tenth Amend-
ments must fail." United Public Workers v. Mitchell,
supra, at 96.

VIII. Does the Fairness Doctrine impair free speech in
violation of the first amendment by imposing a
prior restraint upon the expression of views, argu-
ments, and opinions by petitioners, as well as by
all other owners of radio stations, and upon those
who pay for the use of such facilities?

Beginning with citations and irrefutable quotations
relating to the purposes, the meaning, and the breadth and
scope of the Bill of Rights, and especially of the first
amendment, from New York Times Co. v. Sullivan, 376
U.S. 254 (1964); Board of Education v. Barnett, 319 U.S.
624 (1943); United States v. Paramount Pictures, Inc.,
334 U.S. 131 (1948); Thornhill v. Alabama, 310 U.S. 88
(1940); Grosjean v. American Press, 297 U.S. 233 (1936);
Near v. Minnesota ex rel Olson, 283 U.S. 697 (1931); and
McIntire v. William Penn Broadcasting Co. of Philadel
phia, 151 F.2d 597 (3rd Cir. 1945), cert. denied, 327 U.S.
779 (1946), the petitioners contend that the Fairness Doc-
trine, measured against the principles of those cases,
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imposes a direct and previous restraint upon the right
of free speech guaranteed by the first amendment. This
results, say petitioners, from the Doctrine's restraining
a licensee from speaking out editorially on issues of public
importance except on condition that he seek out and grant
free time to another to express oppositorial views. Further
restraint arises, they say, because an owner of a station
"may not permit his facilities to be used by a paying
citizen to speak out in opposition to governmental action
or policy unless such owner makes available free time
commensurate with the paid time to voice the contrary
view." It follows, say petitioners, that the Fairness Doc-
trine creates "previous restraint [and the] fear of sub-
sequent punishment" through danger or threat of the
forfeiture of the licensee's license. Beyond this the
petitioners further argue they are forced by the Doctrine
to surrender "as a pre-condition to the obtaining of a
radio station license," their right of freedom of speech
and are, finally, compelled to assume the "unlawful obliga-
tion" of becoming the "first censor" of all public interest
broadcasts at the risk of ultimate loss of their broad-
casting license at renewal time if their censorship is not
to the liking of the Commission.

I begin, then, with an examination of the reasons
advanced by the respondents for the formation and opera-
tion of the Doctrine:

"And so, as cases arise, the delicate an-. ifficult task
falls upon the courts to weigh the circumstances and
to appraise the substantiality of the reasons advanced
in support of the regulation of the free enjoyment of
the [constitutional] rights." Schneider v. State, 308
U.S. 147, 161 (1939).

First, then, I set forth in the several following para-
graphs the respondents' reasons, advanced in brief and
oral argument, for the regulations constituting the Fair-
ness Doctrine.

Radio broadcasters, state the respondents, by utilizing
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the limited number of publicly-owned broadcast facilities
and operating on a license valid for a limited period,
carry on their programs as trustees for the public at
large because of the Commission's determination that each
licensee's operation will promote the public interest. The
broadcasters, as public trustees, have an obligation in a
democratic society to inform the beneficiaries of the trus-
teeship, id est, the public, of the different attitudes and
viewpoints which are held by the various groups which
make up the community. The first amendment establishes
an informed electorate as the foundation stone of a
democracy.

"In presenting programs dealing with controversial
issues of public importance, the fairness doctrine
imposes upon licensees the affirmative obligation to
afford reasonable opportunity for the expression of
conflicting viewpoints. As such, it is reasonably
related to the statutory scheme which provides that
licenses are issued for limited times to persons who
act not in their own private interest, but as 'trustees'
for the public's interest in 'the larger and more effec-
tive use of radio,' 47 U.S.C. 303(g)." 17 Respondent's
brief at 21.

The "public interest," continue the respondents, having
been consistently sustained by the courts as a valid stand-
ard to guide the Commission in the exercise of its pre-
scribed duties, has been made more precise by the incor-
porating into the Communications Act of 1934 of the fair-
ness principle. A broadcast station, not being a common
carrier, and having both the duty and the right of deter-
mining whether a controversial program is in the public
interest, must, after having exercised that determination
by broadcasting a particular program, in the public inter-

17 47 U.S.C. § 303 (g) (1962) reads as follows: "Study new
uses for radio, provide for experimental uses of frequencies,
and generally encourage the larger and more effective use
of radio in the public interest."
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est afford equal opportunity for the broadcast of the other
side of that controversial issue. This burden exists equally
well when the initial broadcast consists of a personal
attack upon a person or organization. The crucial con-
sideration is the public interest in hearing both sides.
The licensees' obligation to present both sides does not
arise from the factual truth or falsity of the broadcast,
because in the application of the Doctrine the ultimate
determination of the merits of the issue will be made
by the general public for whose information, presumably,
the initial broadcast was originally made.

"[The freedom of speech guaranteed by the First
Amendment] presupposes that right conclusions are
more likely to be gathered out of a multitude of
tongues, than through any kind of authoritative selec-
tion. To many this is, and always will be, folly; but
we have staked upon it our all." United States v.
Association Press, 52 F.;Supp. 362, 372 (L.Hand, J.)
(S.D.N.Y. 1945), aff'd 326 U.S. 1 (1945).

Against this backdrop and the entire record, I do not
find in this case the existence of any "prior or previous
restraint." Concise or even broad definitions of the fac-
tual situations or practices which constitute a prior re-
straint are non-existent within the wide scope of the
Court's review of first and fourteenth amendment cases.
Certainly, however, any type of Government censorship
imposed prior to permitted publication is an abrogation
of first amendment guarantees. Joseph Burstyn, Inc. v.
Wilson, supra; Schneider v. State, supra; Grosjean v.
American Press Co., supra. Similarly, a licensing pro-
gram operating in fact as a censorship program consti-
tutes a first amendment violation. Burst yn, Inc. v. Wilson,
supra. Accepting readily the obvious fact that other situ-
ations could constitute a prior restraint, I confine my dis-
cussion to the facts in the present case. The petitioners are
in no manner exposed to or subject to any prior censorship
of their broadcasts. Their latitude in the selection of pro-
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gram material, program substance, program format, and
identity of program personnel is bounded only by their
own determination of the public interest appeal of their
end product. They are not required to submit any broad-
cast material to the Commission, or any other Govern-
ment agency, prior to broadcast. It is obvious that there
is involved in this case no censorship which constitutes
prior or previous restraint. It seems almost superfluous
for me to have to point out that section 326 specifically
prohibits any censorship action on the part of the
Commission.

Turning, then, to the licensing scheme incorporated in
Title 47 U.S.C., I observe readily that no provision what-
soever requires the license applicant to waive, forego, or
sacrifice the liberty to discuss, when licensed, publicly all
matters of public concern. Consideration of public inter-
est, convenience, and necessity are alone the prescribed
existing and operational standards for eligibility for issu-
ance of a broadcast license. Although petitioners allege
that a fear of punishment may constitute a de facto re-
straint upon the exercise of their free speech guarantees
through a denial of their ultimate renewal application, I
point out-as I have done before in this opinion-that
the remedial provisions of Title 47 U.S.C., the Admin-
istrative Procedure Act, and the accessibility of the courts
guarantee petitioners full redress from any illegal, arbi-
trary, or capricious conduct on the part of the Commission.
Petitioners have full access to the ground rules governing
the Fairness Doctrine, since they have been printed in
the Federal Register, 29 Fed. Reg. 10416, and furnished
to all broadcast licensees. Broadcasters have full oppor-
tunity to answer any complaint against their station,
Letter to Oren Harris, supra, and may request a ruling
from the Commission if they are in doubt whether a
particular set of facts is within the Doctrine. Cullman
Broadcasting Co., supra. Finally, I observe that the
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Commission has recorded its position against the invoca-
tion of sanctions against any broadcaster for an honest
mistake in judgment. Report, supra, at 1246 and Capitol
Broadcasting Co., 2 P & F Radio Reg. 2d 1104 (1964).

Weaving together the several threads of discussion pre-
sented in this section of this opinion, I conclude that there
is no abrogation of the petitioners' free speech right. On
the contrary, I find that the conduct of the petitioners
absent the remedial procedures afforded the complainant
Cook would, in fact, constitute a serious abridgement of
his free speech rights. I find in the Fairness Doctrine a
vehicle completely legal in its origin which implements by
the use of modern technology the "free and general dis-
cussion of public matters [which] seems absolutely essen-
tial for an intelligent exercise of their rights as citizens,"
Grosjean v. American Public Press, supra, at 249. Hav-
ing found no violation de jure or de facto of petitioners'
rights, I am absolved from further consideration, at least
in this case, of the reasons advanced by the Commission
for the existence of the doctrine (referring back, of course,
to the doctrine of Schneider, supra).

Conclusions

1. 47 U.S.C. § 315 (1962) adopted the Commission's
Fairness Doctrine, as set forth in the Commission's 1949
Report, supra, and in so doing, the Congress did not com-
mit an unconstitutional delegation of its legislative func-
tion.

2. The Fairness Doctrine is not unconstitutionally vague,
indefinite, or uncertain, nor does it lack the precision re-
quired in legislation affecting basic freedoms guaranteed
by the Bill of Rights.

3. Neither 47 U.S.C. § 315 (19'62) nor the Fairness Doc-
trine is violative of the ninth or tenth amendments to the
Constitution.
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4. Under the facts in this case, the requirement under
the Fairness Doctrine that a broadcaster may not insist
upon financial payment by a party responding to a per-
sonal attack does not violate the first and fifth amendments
to the Constitution or is the Doctrine violative of either
the ninth and tenth amendments.

The Commission action under review is

Affirmed
FAHY, Circuit Judge: I concur in the result reached by

Judge Tamm and in general with his reasoning, without
committing myself to all details of the opinion. For ex-
ample, I have doubts that the fairness doctrine "recog-
nizes and enforces the free speech right of the victim of
any personel attack made during the broadcast." I agree
with the Commission without finding it necessary to accede
to this position.

Moreover, I agree with the Commission that a reply to
a personal attack is not conditioned upon the ability of
the licensee to obtain paid sponsorship for the reply. As
to the procurement of sponsorship I need go no further
than the case of a personal attack.

WILBUR K. MmLLER, Senior Circuit Judge, did not par-
ticipate in the consideration and decision of this case on
the merits, set forth in the foregoing opinion.
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[Filed June 13, 1967]

[Caption omitted]

On Petition to Review and Set Aside an Order of the
Federal Communications Commission.

Before: Wilbur K. Miller, Senior Circuit Judge, and
Fahy* and Tamm, Circuit Judges.

Judgment

This case came on to be heard on the, record from the
Federal Communications Commission, and was argued by
counsel. On November 22, 1966, the court filed opinions
and a judgment dismissing the petition for review. On De-
cember 21, 196, respondents filed a petition for rehearing
en bane and petitioners filed an answer thereto. On March
13, 1967, the court entered an order vacating the opinions
and judgment filed November 22, 1966, and ordered that the
case shall remain with the assigned division of the court
for a decision on the merits of the petition. On reconsidera-
tion of the entire record and the argument of counsel, it is

ORDERED and ADJUDGED by this court that the action of
the Federal Communications Commission on review in
this case is affirmed.

Per Circuit Judge Tamm

Dated: June 13, 1967

Separate opinion by Circuit Judge Fahy concurring in the
result. Senior Circuit Judge Wilbur K. Miller did not
participate in the consideration and decision of this case
on the merits.

* Circuit Judge Fahy became Senior Circuit Judge on April 13, 1967.
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SUPREME COURT OF THE UNITED STATES

No. 600 - , October Term, 1967

RED LION BROADCASTING CO., INC., ETC., ET AL., Petitioners,

V.

FEDERAL COMMUNICATIONS COMM4ISION, ET AL.

Order Allowing Certiorari

The petition herein for a writ of certiorari to the
United States Court of Appeals for the District of Co-
lumbia Circuit is granted.

And it is further ordered that the duly certified copy
of the transcript of the proceedings below which accom-
panied the petition shall be treated as though filed in
response to such writ.


