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Opinion and Order dated April 23, 1969 Regarding
Desegregation of Schools of Charlotte and
Mecklenburg County, North Carolina

PRELIMINARY SUMMARY

The case, originally filed in 1965, is now before the
court under the “Morion ror FurraER RELEF’ filed by the
plaintiffs on September 6, 1968. The motion seeks greater
speed in desegregation of the Charlotte-Mecklenburg
schools, and requests elimination of certain other alleged
racial inequalities. Ewvidence was taken at length on March
10, 11, 12, 13, 17 and 26, 1969. The file and the exhibits are
about two and one-half feet thick, and have required con-
siderable study. In brief, the results of that study are
as follows:

The Charlotte-Mecklenburg schools are not yet desegre-
gated. Approximately 14,000 of the 25,000 Negro students
still attend schools that are all black, or very nearly all
black, and most of the 24,000 have no white teachers. As
a group Negro students score quite low on school achieve-
ment tests (the most objective method now in use for
measuring educational progress); and the results are not
improving under present conditions. The system of assign-
ing pupils by “neighborhoods,” with “freedom of choice”
for both pupils and faculty, superimposed on an urban
population pattern where Negro residents have become
concentrated almost entirely in one quadrant of a city of
270,000, is racially discriminatory. This diserimination
discourages initiative and makes quality education impos-
sible. The quality of public education should not depend
on the economic or racial accident of the neighborhood in
which a child’s parents have chosen to live—or find they
must live—nor on the color of his skin. The neighborhood
school concept never prevenmted statutory racial segrega-
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tion; it may not now be validly used to perpetuate segre-
gation,

Since this case was last before this court in 1965, the
law (or at least the understanding of the law) has changed.
School boards are now clearly charged with the affirmative
duty to desegregate schools “now” by positive measures,
The Board is directed to submit by May 15, 1969 a positive
plan for faculty desegregation effective in the fall of 1969,
and a plan for effective desegregation of pupil population,
to be predominantly effective in the fall of 1969 and to be
completed by the fall of 1970. Such plan should try to avoid
any re-zoning which tends to perpetuate segregated pupil
assignment. The Board is free to consider all known ways
of desegregation, including bussing (the economics of which
might pleasantly surprise the taxpayers) ; pairing of grades
or of schools; enlargement and re-alignment of existing
zones; freedom of transfer coupled with free transporta-
tion for those who elect to abandon de facto segregated
schools; and any other methods calculated to establish ed-
ucation as a public program operated according to its own
independent standards, and unhampered and uncontrolled
by the race of the faculty or pupils or the temporary hous-
ing patterns of the community.

Tae Law WHIcHE GOVERNS

This case vitally affects 83,000 school children of Char-
lotte and Mecklenburg County—and their families. That
means virtually all of us. The School Board and this court
are bound by the Constitution as the Supreme Court inter-
prets it. In order that we think in terms of law and human
rights instead of in terms of personal likes and prefer-
ences, we ought to read about what the Supreme Court
has said.



3a
Opwmion and Order Dated April 23, 1969, Etc.

Before 1954, public education in North Carolina was
segregated by law. “Separate but equal” education was
acceptable. This de jure segregation was outlawed by the
two decisions of the Supreme Court in Brown v. Board of
Education, 347 U. S. 483 (1954) and 349 U. 8. 294 (1955).

The first Brown opinion held that racial segregation of
schools by law was unconstitutional because racial segre-
gation, even though the physical facilities and other tan-
gible factors might be equal, deprives Negro children of
equal educational opportunities. The Court recalled prior
decisions that segregation of graduate students was un-
lawful because it restricted the student’s “ability to study,
to engage in discussions and exchange views with other
students, and, in general, to learn his profession.” The
Court said:

“Such considerations apply with added force to chil-
dren in grade and high schools. To separate them
from others of similar age and qualifications solely
because of their race generates a feeling of inferiority
as to their status in the community that may affect
their hearts and minds in a way unlikely ever to be
undone.”

Quoting a lower court opinion, the Supreme Court con-
tinued :

“‘Segregation of white and colored children in public
schools has a detrimental effect upon the colored
children. The impact is greater when it has the sanc-
tion of the law; for the policy of separating the races
is usually interpreted as denoting the inferiority of
the Negro group. A sense of inferiority affects the
motivation of a child to learn. Segregation with the
sanction of law, therefore, has a tendency to [retard]
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the educational and mental development of Negro chil-
dren and to deprive them of some of the benefits they
would receive in a racial[ly] integrated school system.’

“We conclude that in the field of public education the
doctrine of ‘separate but equal” has no place. Separate
educational facilities are inherently unequal. . . .”

The second Brown case, decided May 31, 1955, directed
school boards to do whatever was necessary to carry out
the Court’s directive as to the pending cases “with all de-
liberate speed” (349 U. S. 301).

North Carolina’s most significant early response to
Brown was the Pupil Assignment Act of 1955-56," under
which local sechool boards have the sole power to assign
pupils to schools, and children are required to attend the
schools to which they are assigned.

It is still to this day the local School Board, and not
the court, which has the duty to assign pupils and opegate
the schools, subject to the requirements of the Constitution.

IN.C.G.S., §115-176. Authority to provide for assignment and
enrollment of pupils; rules and regulations—Each county and city
board of education is hereby authorized and directed to provide
for the assignment to a public school of each child residing within
the administrative unit who is qualified under the laws of this
State for admission to a public school. Except as otherwise pro-
vided in this article, the authority of each board of education in
the matter of assignment of children to the public schools shall be
full and complete, and its decision as to the assignment of any
child to any school shall be final. . . . No child shall be enrolled in
or permitted to attend any public school other than the public
school to which the child has been assigned by the appropriate
board of education. In exercising the authority conferred by this
section, each county and city board of education shall make assign-
ments of pupils to public schools so as to provide for the orderly
and efficient adminisiration of the public schools, and provide for
the effective instruction, health, safety, and general welfare of the
pupils. Each board of education may adopt such reasonable rules
and regulations as in the opinion of the board are necessary in the
administration of this article. (Ewmphasis added.)
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It is the court’s duty to assess any pupil assignment plan
in term of the Constitution, which is still the Supreme law
of the land.

Some token desegregation of Charlotte city schools oc-
curred during the late 1950’s. In 1961, upon economic and
administrative grounds not connected with questions of
segregation, the Charlotte City schools and the Mecklen-
burg County schools were consolidated into one school
administrative unit under onc nine-member board known as
the Charlotte-Mecklenburg Board of Kducation. By 1964
a few dozen out of more than 20,000 Negro school chil-
dren were attending schools with white pupils.

This suit was filed on January 19, 1965, by Negro pa-
trons, to seek orders expediting desegregation of the
schools. At that time, serious questions existed whether
Brown required any positive action by school boards to
eliminate segregated schools or whether it simply forbade
active discerimination. An order was entered in 1965 by
the then Distriet Judge in line with the law as then under-
stood, substantially approving the Board’s plan for de-
segregation. The Fourth Circuit Court of Appeals af-
firmed the order.

Pursuant to the approved plan the Board closed certain
all-Negro schools, established school zones, built some new
schools, and set up a freedom of choice arrangement for
the entire system. The students in a zone surrounding
each school are assigned to that school; a period is allotted
cach spring to request assignment to another school; no
reason for transfer need be given; all transfer reamests
are honored unless the requested schools are full; no trans-
portation is available to implement such transfer.

In appraising the results under this plan in 1969, four
years later, we must be guided by some other and more
recent things the Supreme Court has said.



6a
Opinion and Order Dated April 23, 1969, Etc.

In Green v. New Kent County School Board, 391 U. S.
430 at 435 (1968), the Supreme Court held unlawful a
county school pupil assignment system which maintained
a black school and a white school for the same grades. The
Court said:

“It was such dual systems that 14 years ago Brown I
held unconstitutional and a year later Brown II held
must be abolished ; school boards operating such school
systems were required by Brown II ‘to effectnate a
transition to a racially nondiseriminatory school sys-
tem. 349 U. S,, at 301. It is of course true that for
the time immediately after Brown II the concern was
with making an initial break in a long-established
pattern of excluding Negro children from schools at-
tended by white children. The principal focus was on
obtaining for those Negro children courageous enough
to break with tradition a place in the ‘white’ schools.
See, e. g., Cooper v. Aaron, 358 U. S. 1. Under Brown
IT that immediate goal was only the first step, how-
ever. The tramsition to a wumitary, nonracial system
of public education was and is the ultimate end to be
brought about; . ..”
* * * * *

“It is against this background that 13 years after
Brown II commanded the abolition of dual systems
we must measure the effectiveness of respondent
School Board’s ‘freedom-of-choice’ plan to achieve
that end.

* * %* * *

“. .. In the light of the command of that case, what
is involved here is the question whether the Board
has achieved the ‘racially mondiscriminatory school
system’ Brown II held must be effectuated in order



7a
Opinion and Order Dated April 23,1969, Etc.

to remedy the established unconstitutional deficiencies
of its segregated system. In the context of the state-
imposed segregated pattern of long stamding, the fact
that in 1965 the Board opened the doors of the former
‘white’ school to Negro children and of the ‘Negro’
school to white children merely begins, not ends, our
mquiry whether the Board has taken steps adequte to
abolish its dual, segregated system. Browm II was a
call for the dismantling of well-entrenched dual sys-
tems tempered by an awareness that complex and mul-
tifaceted problems would arise which would require
time and flexibility for a successful resolution. School
boards such as the respondent then operating state-
compelled dual systems were mevertheless clearly
charged with the affirmative duty to take whatever
steps might be necessary to convert to a unitary sys-
tem im which racial discrimanation would be eliminated
root and branch. . ..”
* * * * *

“. .. ‘The time for mere “deliberate speed” has rum
out, Griffin v. County School Board, 377 U. S. 218,
234 ; ‘the context in which we must interpret and ap-
ply this language [of Brown II] to plans for deseg-
regation has been significantly altered.”’”

* * * * *

“. .. The burden on a school board today is to come
forward with a plan that promises realistically to
work, and promises realistically to work now.

“The obligation of the district courts, as it always has
been, is to assess the effectiveness of a proposed plan
in achieving desegregation. . . .”

* * * * *
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“We do not hold that ‘freedom of choice’ can have no
place in such a plan. We do not hold that a ‘freedom-
of-choice’ plan might of itself be unconstitutional, al-
though that argument has been urged upon us. Rather,
all we decide today is that in desegregating a dual
system a plan utilizing ‘freedom of choice’ is not an
end i itself. As Judge Sobeloff has put i,

“<Freedom of choice’ is not a sacred talisman; it is
only o means to a constitutionally required end—
the abolition of the system of segregation and its
effects. If the means prove effective, it is accept-
able, but if it fails to undo segregation, other means
must be used to achieve this end. The school offi-
cials have the continuing duty to take whatever
action may be necessary to create a ‘unitary, non-
racial system.”” Bowman v. County School Board,
382 F. 2d 326, 333 (C. A. 4th Cir. 1967) (concurring
opinion).

“. .. Although the general experience under ‘freedom
of choice’ to date has been such as to indicate its in-
effectiveness as a tool of desegregation, there may
well be instances in which it can serve as an effective
device. Where it offers real promise of aiding a de-
segregation program to effectuate conversion of a
state-imposed dual system to a unitary, nonracial sys-
tem there might be no objection to allowing such a
device to prove itself in operation. On the other hand,
if there are reasonably available other ways, such for
illustration as zoning, promising speedier and more
effective conversion to a unitary, nonracial school sys-
tem, ‘freedom of choice’ must be held unacceptable.”

* % * * *
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“_ .. The Board must be required to formulate a new
plan and, in light of other courses which appear open
to the Board, such as zoning, fashion steps which
promise realistically to convert promptly to a system
without a ‘white’ school and a ‘Negro’ school, but just
schools.”

(All emphasis added except for the word “required”
in the first quoted paragraph and the word “now” in
the fifth quoted paragraph.)

1t is obvious that between 1955 and 1968 the meaning
and the force of the constitutional guaranty that educa-
tion if tax paid be equal for all has been intensified. The
duty now appears as not simply a negative duty to refrain
from active legal racial discrimination, but a duty to act
positively to fashion affirmatively a school system as free
as possible from the lasting effects of such historical
apartheid. It is in this light that the actions of school
boards must now be studied.

Fixpixnes or Facr

Some Facrs AsBoutr THE CHARLOTTE-MECKLENBURG
ScrooL SYSTEM:

a) General Information—The system covers 550 square
miles and serves more than 82,000 pupils. It is 43rd in
size among the school administrative units of the United
States. The county population is over 335,000. The popu-
lation of Charlotte is now about 270,000. The student
population increases at a rate betwen 2,500 and 3,000 stu-
dents per year. The schools are 107 in number, including
76 elementary schools (grades 1 through 6), 20 junior high
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schools (grades 7 through 9) and 11 senior high schools
(grades 10 through 12). The Board also operates a learn-
ing academy, 4 child development centers (kindergartens
for the underprivileged) and 3 psycho-educational clinics.

The students on the rolls as of January 1969 include
44,835 elementary students, 20,675 junior high students
and 16,690 senior high students. Of these students, about
29% are Negro and about 71% are white. The ratio of
black to white of all ages in the county is about one to
three.

The 5,880 school employees include 3,553 classroom
teachers; 404 other members of the instructional staff in-
cluding principals, directors and special staff members.
These include 60 guidance counselors and 114 librarians.
Other employees include 325 secretaries and other clerical
employees, 995 cafeteria employees, 357 janitors and maids,
219 maintenance and transportation workers and 27 people
assigned to educational television work. The school sys-
tem is the largest employer in the state’s most populous
county.

The nine members of the Board of Education are elected
three every two years on a non-partisan basis for six-year
terms.

Over 18% of the 3,553 classroom teachers have graduate
certificates. Some 2,870 or nearly 81% have Class A cer-
tificates. Some 852 teachers are men.

Of 1968s 4,095 high school graduates, about 62% or
2,639 entered college. The drop-out rate for the past two
years has been approximately 2.3% of the total enrollment
of the schools.

The operating budget for the system (not counting con-
struction costs) was nearly $40,000,000 last year. Average
per pupil expense was over $530. Teachers’ salaries range
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from $5,669 to $10,230.25. School funds come 58% from
the state, 35% from local sources, and 7% from federal
funds.

Class size averages approximately 28 students in ele-
mentary schools (the first six grades); 26.4 in junior high
schools and 29.3 in senior high schools.

All schools have libraries. The total number of books
in the libraries is over 806,000, which is nearly 10 books
per pupil, with a value estimated at $2,677,804. (This may
be compared with the average of roughly one-half a book
per pupil in the schools of the District of Columbia a
couple of years ago.) These are not the textbooks which
are furnished free by the state for individual use, but are
library books for general circulation. Circulation last year
was 2,884,252, or an average per pupil of 36 books.

The Board operates the largest food service industry in
the state, serving over 70,000 meals a day on a budget of
four and one-half million dollars.

Nearly one-fourth of the students (almost 20,000 last
year) attend classes at the planetarium in the Children’s
Nature Museum. This is reportedly more children than
attend regular classes at any other planetarium in the
country.

Special consultants and teachers are provided in special
areas such as art, musie, languages, social studies, science,
mathematies and physical education. Special teachers are
employed to teach classes for the gifted, the mentally re-
tarded and the physically handicapped. Guidance counsel-
ors, school psychologists and social workers are available
where needed.

Faculty salaries are higher in Mecklenburg County than
in most other counties of the state, by virtue of a sub-
stantial salary supplement from local taxpayers.
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b) History and Geography; Background of De Facto
Segregation.—Charlotte (270,000-plus) sits in the center of
Mecklenburg County (550 square miles, total population
over 335,000). The central city may be likened to an auto-
mobile hub cap, the perimeter area to a wheel, and the
county area to the rubber tire. Tryon Street and the
Southern Railroad run generally through the county and
the city from northeast to southwest. Trade Street runs
generally northwest to southeast and crosses Tryon Street
at the center of town at Independence Square. Charlotte
originally grew along the Southern railroad tracks. Tex-
tile mills with mill villages, once almost entirely white,
were built. Business and other industry followed the high-
ways and the railroad. The railroad and parallel highways
and business and industrial development formed something
of a barrier between east and west.

By the end of World War II many Negro families lived
in the center of Charlotte just east of Independence Square
in what is known as the First Ward—Second Ward—
Cherry—DBrooklyn area. However, the bulk of Charlotte’s
black population lived west of the railroad and Tryon
Street, and north of Trade Street, in the northwest part
of town. The high priced, almost exclusively white, coun-
try was east of Tryon Street and south of Trade in the
Myers Park—Providence—Sharon—astover areas. Char-
lotte thus had a very high degree of segregation of housing
before the first Brown decision.

Among the forces which brought about these concentra-
tions should be listed the original location of industry
along and to the west of the Southern railroad; the loca-
tion of Johnson C. Smith University two miles west of
Tryon Street; the choice of builders in the early 1900’s
to go south and east instead of west for high priced dwell-
ing construction; the effect of private action and public
law on choice of dwelling sites by black and by white pur-
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chasers or renters; real estate zoning which began in 1947;
and the economics of the situation which are that Negroes
have earned less money and have been less able to buy or
rent expensive living quarters.

Local zoning ordinances starting in 1947 generally allow
more varied uses in the west than in the east. Few if any
areas identified as black have a residential restriction
stronger than R-6, which means that a house can be built
on a lot as small as 6,000 square feet. Zoning restrictions
in other areas go as high as 12,000 and 15,000 square feet
per lot. Nearly all industrial land in the city is in the west.
The airport in the southwest with its jet air traffic inhibits
residential development. Many black citizens live in areas
zoned industrial, which means that the zoning law places
no restriction on the use of the land. The zoning laws
follow the pattern of low cost housing and industry to the
west and high cost housing with some business and office
developments to the east.

City planning has followed the same pattern.

Tryon Street and the Southern railroad were not built to
segregate races. In the last fifteen years grade crossings
have been eliminated at great expense at Fourth Street,
Trade Street, Twelfth Street and Independence Boule-
vard; and an elevated half-mile bridge, the Brodie Griffith
Skyway, is now being built across the railroad in North
Charlotte at a cost of more than three million dollars. The
ramparts are being pierced in many spots and inner-city
highways now under construction will make communication
much simpler.

However, concentration of Negroes in the northwest con-
tinues. Under the urban renewal program thousands of
Negroes were moved out of their shotgun houses in the
center of town and have relocated in the low rent areas
to the west. This relocation of course involved many ad
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hoc decisions by individuals and by city, county, state and
federal governments. Federal agencies (which hold the
strings to large federal purses) reportedly disclaim any
responsibility for the direction of the migration; they re-
portedly say that the selection of urban renewal sites and
the relocation of displaced persons are matters of decision
(“freedom of choice’’?) by local individuals and govern-
ments. This may be correct; the clear fact however is that
the displacement occurred with heavy federal financing and
with active participation by local governments, and it has
further concentrated Negroes until 95% or so of the city’s
Negroes live west of the Tryon—railroad area, or on its
immediate eastern fringes.

Onto this migration the 1965 school zone plan with free-
dom of transfer was superimposed. The Board accurately
predicted that black pupils would be moved out of their
midtown shotgun housing and that white residents would
continue to move generally south and east. Schools were
built to meet both groups. Black or nearly black schools
resulted in the northwest and white or nearly all white
schools resulted in the east and southeast. Freedom of
students of both races to transfer freely to schools of their
own choices has resulted in resegregation of some schools
which were temporarily desegregated. The effect of clos-
ing the black inner-city schools and allowing free choices
has in overall result tended to perpetnate and promote
segregation,

SoME Boarp Actions Founp Nor To Br DISCRIMINATORY

No racial discrimination or inequality is found in the
following disputed matters:

1. The use of federal funds for special aid to the dis-
advantaged. The testimony and the exhibits failed to show
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that federal money was used with any disecrimination by
race or with any improper displacement of local money.

2. Use of mobile classrooms. In recent years the system
has required the addition of nearly two classrooms per
week. Mobile classrooms have been used to provide extra
space temporarily to cope with shifts and growth in school
population. Mobiles are not inferior in quality and com-
fort to permanent classrooms, and recent models are supe-
rior in many ways to many existing permanent classrooms.
Their use and location are matters to be determined by
the Board in light of the court’s instructions hereafter on
the preparation of a new plan for pupil assignment.

3. The quality of the school buildings and equipment.
The evidence showed the per pupil value of the land and
buildings and equipment of the various schools. Average
value of these items per pupil for elementary schools was
$861; for junior high schools $1,229; and for senior high
schools $1,567. Schools described by witnesses as ‘‘white”
ranged well up and down on both sides of that average
figure and schools described by witnesses as “black” showed
a similar variation. Several of the oldest and most re-
spected “white” elementary schools in the county (Sharon
Road and Steele Creek, for example) have very low per
pupil facilities values. One of the newest but still all black
high schools (West Charlotte) has one of the highest per
pupil facilities values. The highest priced school (Olympie
High) is totally desegregated (522 white and 259 black
students). No racial discrimination in spending money or
providing facilities appears.

4. Coaching of athletics. Coaches at the predominantly
black schools are usually black. Coaches at the predomi-
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antly white schools are usually white. Several black coaches
have been employed at “white” schools. No black coach was
shown to have applied and been refused a job. No pattern
of discrimination appears in the coaching ranks.

5. Parent-Teacher Association comtributions and activi-
ties. Parents contribute to school projects through vol-
untary Parent-Teacher Associations. This voluntary pa-
rental action is not racial discrimination against children
whose parents are less able to make such contributions, and
it does not come about through state action.

6. School fees. It was contended that the school fee
system is diseriminatory. For example, at the elementary
level, grades 1 through 6, each student is supposed to bring
a dollar to school at the beginning of the year to provide
some extra learning aids in the form of paper, art materials
and the like. In poor communities collection of this fee
averages only about 50%, whereas nearly all wealthy
children pay all the fees assessed in their schools. This
non-payment of school fees by the poor is not a racial
diserimination against the poor. The schools where people
are poorer have other funds by which this 50¢ per pupil
can be made up.

7. School lunches. School lunches are provided free to
needy students. The court finds that no one has ever
knowingly been denied a free lunch on racial grounds if
he could not pay for it.

8. Library books. Library books of comparable quality
and content are available to all students, black and white,
in all schools in an average number of nearly ten per pupil.
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9. Elective courses. Some elective courses such as Ger-
man are offered at some but not all of the high schools.
They are offered at a school only if enough students ex-
press a desire for the course. Not all schools therefore
have all elective courses every year. This situation is not
the result of diserimination on account of race.

10. Individual Evaluation of Students. Individual stu-
dents are evaluated annually in terms of achievement in
particular subjects, and divided into groups for the study
of particular subjects in accordance with their achievement.
(This is not, truly described, the “track” system which
was elaborately criticized by Judge Skelly Wright in his
119-page opinion in Hobson v. Hansen, 269 F. Supp. 401
(D.C. D.C., 1967).) Few black students are in the advanced
sections and most are in regular or slow sections. Assign-
ments to sections are made by the various schools based
not on race but on the achievement of the individual stu-
dents in a particular subject. There is no legal reason
why fast learners in a particular subject should not be
allowed to move ahead and avoid boredom while slow learn-
ers are brought along at their own pace to avoid frustra-
tion. It is an educational rather than a legal matter to
say whether this is done with the students all in one class-
room or separated into groups.

11. Gerrymandering. Gerrymandering was contended in
the 1965 hearing of this case. Perhaps the evidence comes
closer to proving it this time. The court is not by this order
foreclosing the later assertion of that contention or for
that matter any other contention which may be advanced,
because it is the court’s duty to keep the matter under ad-
visement. However, in view of the court’s orders herein
which are expected to produce substantial changes in the
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pupil assignment system and a reappraisal of all zoning
considerations, it is believed that nothing in particular
need be said here about specific school district lines.

Some CoMMENT oN SPECIFIC ISSUES

a) The Present State of Desegregation—Defendant’s Ex-
hibit Seven (attached as an appendix to this opinion) shows
pupil and faculty population for each school in the system,
by races, in March of 1965 and in October of 1968. From
this and other evidence the following facts are apparent:

1) The Rural Schools Are Largely Desegregated.
Of the 32,000 rural children of all twelve grades, some
23,000, black and white, are being hauled by bus to
desegregated schools. No rural schools are all-black.
The only all-white county schools are four new schools
in the south and east portions of the county: Beverly
‘Woods, Devonshire, Idlewild and Lansdowne.

2) The City Schools are Still Largely Segregated.
A few city schools, Elizabeth (58% Negro); Highland
(13% Negro); Plaza Road (19% Negro); Randolph
(28% Negro); Sedgefield (19% Negro); Spaugh
(18% Negro) and Harding (17% Negro) have a sub-
stantial degree of apparently stabilized desegregation.
However, most of the fully desegregated city schools
are not stable in that situation, but are rapidly mov-
ing (through a temporary desegregation) from an all-
white to an all-black condition. Dramatic examples are
Barringer (84% Negro); Villa Heights (86% Negro);
Piedmont (89% Negro); Tryon Hills (50% Negro);
Hawthorne Junior High (52% Negro) ; Lakeview (65%
Negro); and apparently Dilworth (39% Negro) and
Wilmore (33% Negro).



19a
Opinion and Order Dated April 23, 1969, Etc.

3) More Than Three-Fourths of the Children At-
tend Schools Which Have One or More Children of
the Opposite Race. In Cornelius (49% Negro), Dil-
worth (39% Negro), Elizabeth (58% Negro) and a few
others, the races are close to being balanced in num-
bers. However, most schools have only a small handful
of the minority race. Illustrations are: Second Ward
High School (1,139 black and three white); Midwood
(522 white, one black); Lincoln Heights (817 black,
two white).

4) Most Black Students Attend Totally or Almost
Totally Segregated Schools., Out of 24,000 black stu-
dents:

4,780 attend nine all-black elementary schools;

3,380 attend six elementary schools which are more
than 99% black;

2,491 attend three all-black junior high schools;

727 attend York Road with only six white fellow

junior high students;

1,569 high school students attend all-black West
Charlotte ; and

1,139 black Second Ward High School students have
only three white classmates.

14,086

In other words, of the 24,000 or so black students, 14,086
of them attend school daily in schools that are all-black
unless at York Road they see one of the six white students
or at Second Ward they see one of the three white students,
who were enrolled there last October.
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5) Most White Students Attend Largely or Completely
Segregated Schools. Thirteen elementary schools with
8,044 pupils are 100% white; eighteen other elementary
schools with a pupil enrollment of 10,651 have only 150
black students. The total number of white elementary stu-
dents is only 31,545. At the junior high level, 7,641 out of
14,741 white students attend school with only 193 black
students in six schools. In the high schools, 12,310 white
students attend school with 1,642 blacks, while 2,735 black
students at West Charlotte and Second Ward attend school
with three white students.

b) The Opinions of Experts—Doctors Larson, Finger
and Passy, all from Rhode Island College, of Providence,
Rhode Island, testified at length. They submitted a 55-page
report which outlines several possible plans for realign-
ment of school zones and for provision of transportation;
for pairing schools; for setting up feeder systems; for
educational parks; and other approaches towards desegre-
gation. None was as familiar with the local situation as
the local Board and school administrators. All drew certain
conclusions from the Coleman Report, which is a collection
of statistics on performance of school children in certain
areas about the country. Some said that kindergarten for
all children would help the situation. Some said under-
privileged children should start getting public education
several years before first grade age. Some said that im-
proving the faculty was important. Available statistics
and expert opinion agreed that Negro students as a group
do noticeably worse on achievement tests than students
generally. The experts agreed that if children are under-
privileged and undercultured, their school performanece will
be generally low. One expert, Dr. Passy, said that socio-
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economic-cultural background is the sole major determinant
of school performance. The Abraham Lincoln-Charles Ket-
tering theory of the rise of Americans from poor back-
grounds received small support.

One point on which the experts all agree (and the statis-
tics tend to bear them out) is that a racial mix in which
black students heavily predominate tends to retard the
progress of the whole group, whereas if students are
mingled with a clear white majority, such as a 70/30 ratio
(approximately the ratio of white to black students in
Mecklenburg County), the better students can hold their
pace, with substantial improvement for the poorer students.

¢) The “Neighborhood School” Theory.—Recently, the
School Board has followed what it calls the “neighborhood
school” theory. Efforts have been made to locate elementary
schools in neighborhoods, within walking distance of chil-
dren. The theory has been cited to account for location and
population of junior and senior high schools also.

“Neighborhood” in Charlotte tends to be a group of
homes generally similar in race and income. Location of
schools in Chalotte has followed the local pattern of resi-
dential development, including its de facto patterns of
segregation. With a few significant exceptions, such as
Olympic High School (about 15 black) and Randolph Road
Junior High School (28% black), the schools which have
been built recently have been black or almost completely
black, or white or almost completely white, and this proba-
bility was apparent and predictable when the schools were
built. Specific instances include Albemarle Road Elemen-
tary (99% - white) ; Beverly Woods (100% white) ; Bruns
Avenue (99%- black) ; Hidden Valley (100% white) ; Olde
Providence (98% white); Westerly Hills (100+ white);
Albemarle Road Junior High (93% white).
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Today people drive as much as forty or fifty miles to
work ; five or ten miles to church; several hours to football
games ; all over the county for civic affairs of various types.
The automobile has exploded the old-fashioned neighbor-
hood. Parents with children of all ages may be members
of two or three separate and widely scattered school “com-
munities.” Putting a school in a particular location is the
active force which creates a temporary commumnity of in-
terest among those who at the moment have children in
that school. The parents’ community with the school ordi-
narily ends the day the youngest child graduates.

If this court were writing the philosophy of education,
he would suggest that educators should concentrate on
planning schools as educational institutions rather than as
neighborhood proprietorships. The neighborhood school
concept may well be invalid for school administrative pur-
poses even without regard for racial problems. The Char-
lotte-Mecklenburg School Board today, for example, is
transporting 23,000 students on school buses. First graders
may be the largest group so transported. If a first grader
lives far enough from school to ride a bus, the school is
not part of his neighborhood.

When racial segregation was required by law, nobody
evoked the neighborhood school theory to permit black
children to attend white schools close to where they lived.
The values of the theory somehow were not recognized
before 1965. It was repudiated by the 1955 North Carolina
General Assembly and still stands repudiated in the Pupil
Assignment Act of 1955-56, which is quoted above. The
neighborhood school theory has no standing to override
the Constitution.

d) Bussing—Under North Carolina General Statutes,
§115-180, the Board is expressly authorized to operate
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school busses to transport school children. The state pays
bus expenses only for rural children and for some who have
been annexed into the city in recent years. This apparent
discrimination against city dwellers is reportedly under
attack in another court. This Board already transports
23,000 students to school every day out of the 32,000 who
live in the area presently eligible for bus service. The
present cost of school bussing is about $19 for bus operation
plus the cost of the bus which at $4,500 per bus should not
exceed $20 per pupil a year. In other words, it costs about
$40 a year per pupil to provide school bus transportation,
out of total per pupil school operating costs of about $540.
The income of many black families is so low they are not
able to pay for the cost of transportation out of segregated
schools to other schools of their choice.

The Board has the power to use school buses for all
legitimate school purposes. Buses for many years were
used to operate segregated schools. There is no reason
except emotion (and I confess to having felt my own share
of emotion on this subject in all the years before I studied
the facts) why school busses cannot be used by the Board
to provide the flexibility and economy necessary to de-
segregate the schools. Busses are cheaper than new build-
ings; using them might even keep property taxes down.

e) Faculty Desegregation—The Board employs over
2,600 white teachers and over 900 black teachers. New
teachers hired last year numbered 700. Technically their
contracts are with the Board of Education to teach where
assigned. The Board makes no sustained effort to desegre-
gate faculties. The choice where to teach is a matter be-
tween the principal and the prospective teacher. The Board
assumes white teachers will tend to choose white schools
and black teachers black schools.
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The results of this passive selection policy are obvious.
Of the thirteen all-black schools in the system serving 8,840
students, only four have any white teachers. Those four
have ten white teachers and 161 black teachers for 3,662
students. Few predominantly black schools have any sub-
stantial number of white teachers, except a few schools
which serve areas rapidly turning from white to black.
Eight other schools 9% or more black had only six white
teachers among them for 5,246 black and 24 white pupils.
Second Ward and West Charlotte High Schools, with 2,700
black students and three white students, have 131 black
teachers and only nine white teachers.

All of the white elementary schools have at least one
and in a few cases as many as three or four black teachers.
The proportions of black teachers in the junior and senior
high schools run slightly higher. The system has not
operated, however, to produce any substantial teaching of
black students by white teachers.

Desegregation of faculties does not depend upon proof
of superiority of one group of teachers or students over
the other. Whatever the diserimination that may result
from a segregated faculty, it will be eliminated only when
a child attending any school in the system will face about
the same chances of having a black or a white teacher as
he would in any other school. Mecklenburg schools pay a
sizeable salary supplement. Desegregation is proceeding
in other counties and school districts. It can not be as-
sumed and should not be a tacit part of Board policy that
white school teachers are opposed to equality of educa-
tion or that they will refuse to teach in black schools. In
fact, white and black teachers are working together in
substantial numbers in several schools of this system and
there was no evidence at the hearing of any friction or
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difficulty caused by a bi-racial faculty. It is from the
teachers that children learn their first glimmerings of the
right to equality of opportunity which still constitutes
America’s chief contribution to modern civilization. The
right of all children to equal education is part of that
right. It is believed that if the Board takes a stand that
requires faculty desegregation and treats all teachers
equally in working towards that end, the teachers will
participate wholeheartedly.

£) Metropolitan High School.—Supported by impressive
recommendations from Engelhart, Engelhart & Leggett,
educational consultants, the Board has planned and has
two million dolars on hand to build Metropolitan High
School at or near the location of present Second Ward
High School. In addition to being a school for conven-
tional high school work, it is to be a center for vocational
training and special courses in musie, the creative and
performing arts and other special subjects not practical
to offer in all the high schools. Second Ward is now a
99% - black school in the Brooklyn urban renewal area
four or five blocks south of the Court House and City Hall.
The First Baptist Church and the School Board itself have
buildings under way on adjacent or nearby land. This is
near the geographical and traffic center of the city and
county, one-half a mile from the central business district,
a few blocks from Central Piedmont Community College
and within easy travel distance of most of the city. The
location and proposed purposes appear ideal.

Plaintiffs’ attorneys object to Metropolitan High School.
Some present school patrons want the school built. The
School Board has announced a stoppage of work on that
school pending this decision.
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All three groups may be proceeding upon an erroneous
assumption—that the school if built will be a black school
because the pupil and faculty populations will be governed
by freedom of transfer and school zones as presently admin-
istered. That assumption should no longer be entertained.
Pupils for regular and vocational subjects can travel or
be transported to and from this area, in all directions, with
greater ease than is true of any other location in the
county. The nearest other high schools, Harding, West
Charlotte, Garinger, East and Myers Park, form a hollow
pentagon six or seven miles on the side surrounding Sec-
ond Ward. It would be tragic to refrain from building a
needed educational facility simply upon the assumption
that it has to be an all-black school and therefore either
unlawful or unattractive. The School Board is advised to
make plans for desegregation of this school along with
other schools in the system. With the unrestricted statu-
tory power to assign pupils and provide transportation,
the only thing necessary to build Metropolitan High School
according to the dreams of its planners is the decision
to do so.

g) The Percentage Racial Miz—Counsel for the plain-
tiffs says that since the ratio of white to black students
is about 70/30, the School Board should assign the children
on a basis 70% white and 30% black, and bus them to all
the schools. This court does not feel that it has the power
to make such a specific order. Nevertheless, the Board
does have the power to establish a formula and provide
transportation; and if this could be done, it would be a
great benefit to the community. It would tend to eliminate
shopping around for schools; all the schools, in the New
Kent County language, would be “just schools”; it would

make all schools equally “desirable” or “undesirable” de-
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pending on the point of view; it would equalize the bene-
fits and burdens of desegregation over the whole county
instead of leaving them resting largely upon the people
of the northern, western and southwestern parts of the
county; it would get the Board out of the business of law-
suits and real estate zoning and leave it in the education
business; and it would be a tremendous step toward the
stability of real estate values in the community and the
progress of education of children. Though seemingly radi-
cal in nature, if viewed by people who live in totally
segregated neighborhoods, it may like surgery be the most
conservative solution to the whole problem and the one
most likely to produce good education for all at minimum
cost. It would simply put the all-white and all-black school
people in the same school situation now being experienced
by patrons of Cornelius, Davidson, Ranson, Long Creek,
Dilworth, Olympic, Huntersville, Pineville, Randolph Road
Junior High, Statesville Road, and similar schools. Such
action would be supported by the unanimous testimony of
all the experts and by inferences from the Coleman Report
that although mixing a few whites and a heavy majority
of blacks retards the whole group, nevertheless mixing a
substantial majority of whites and a few blacks helps the
blacks to advance without retarding the whites.

h) 4 Word About the School Board.—The observations
in this opinion are not intended to reflect upon the motives
or the judgment of the School Board members. They have
operated for four years under a court order which re-
flected the general understanding of 1965 about the law
regarding desegregation. They have achieved a degree
and volume of desegregation of schools apparently un-
surpassed in these parts, and have exceeded the perfor-
mance of any school board whose actions have been re-
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viewed in appellate court decisions. The Charlotte-
Mecklenburg schools in many respects are models for
others. They are attractive to outside teachers and offer
good education. The problem before this court is only
one part (albeit a major part) of the educational problem.
The purpose of this court is not to criticize the School
Board, but to lay down some legal standards by which
the Board can deal further with a most complex and
difficult problem. The difference between 1965 and 1969
is simply the difference between Brown of 1955 and Green
v. New Kent County of 1968. The rules of the game have
changed, and the methods and philosophies which in good
faith the Board has followed are no longer adequate to
complete the job which the courts now say must be done
“nOW.”

ConcrLusioNs oF LaAw

1. Since 1965, the law has moved from an attitude
barring discrimination to an attitude requiring active
desegregation. The actions of school Boards and district
courts must now be judged under Greem v. New Kent
County rather than under the milder lash of Browmn v.
Board of Education. The court has outlined changes
which should be made in the activity and theory of the
local Board.

2. The manner in which the Board has located schools
and operated the pupil assignment system has continued
and in some situations accentuated patterns of racial
segregation in housing, school attendance and community
development. The Board did not originate those patterns;
however, now is the time to stop acquiescing in those
patterns.
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3. Freedom of transfer as operated in this system does
not answer the problems of racial segregation. The evi-
dence shows that the black students as a group have very
low incomes. Freedom of transfer without transportation
is to such a student often an empty right.

4. The faculties have not been adequately desegregated
as directed. This permits and promotes inequality of
education.

5. The court does not find any inequality based upon
racial motives or reasons in the use of federal funds; the
use of mobile classrooms; quality of school buildings and
facilities; athletics; PTA activities; school fees; free
lunches ; books; elective courses; nor in individual evalua-
tion of students. The problem of alleged gerrymandering
of district lines need not be covered separately from the
general order herein made.

6. There has been substantial desegregation in many
areas—mostly the rural areas—of this large and com-
plicated school system. A majority of the black students,
however, still attend segregated schools and seldom, if
ever, see a white fellow student. Many all-black and all-
white schools still remain. The neighborhood school con-
cept and freedom of choice as administered are not further-
ing desegregation.

7. The School Board has an affirmative duty to promote
faculty desegregation and desegregation of pupils, and to
deal with the problem of the all-black schools.

8. The School Board is free and encouraged to use
school busses or other public transportation and to use
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mobile classrooms as needed to provide equality of educa-
tional opportunity.

9. The Board has assets and experience beyond the
reach of a judge to deal with all these problems, and
should be requested to formulate a plan and time table
of positive action.

ORDER

1. All findings or statements of fact in this opinion and
order shall be deemed conclusions of law, and all conclu-
sions of law shall be deemed to be findings of fact as
necessary in support and furtherance of this order. All
competent and relevant evidence in the record has been
considered in support of this order.

2. The defendant is directed to submit by May 15, 1969,
a plan for the active and complete desegregation of teach-
ers in the Charlotte-Mecklenburg school system, to be
effective with the 1969-70 school year. Such plan could
approach substantial equality of teaching in all schools by
seeking to apportion teachers to each school on substan-
tially the same ratio (about three to one) as the ratio of
white teachers and black teachers in the system at large.
It is suggested that teachers’ preferences not be especially
sought and that teachers be assigned as a routine matter
for the purpose of accomplishing this equalization of the
application of educational manpower and womanpower in
the public schools. Such a plan should provide safeguards
against racial discrimination in the discharge of any
teachers whose jobs might be changed or abolished. Such
safeguards should include provisions that if anyone has
to be discharged, his qualifications will be weighed against
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those of all personnel in the system rather than simply
against those in the capacity in which he has been working;
no teacher should be dismissed or demoted or denied em-
ployment or promotion because of race or color. In other
words, the Board will be expected to see to it that teachers
displaced by virtue of this order will not be discriminated
against on account of race.

3. The defendant is directed to submit by May 15, 1969,
a plan and a time table for the active desegregation of the
pupils, to be predominantly effective in the fall of 1969
and to be completed by the fall of 1970. Freedom of choice
and zoning may be used in such a plan provided they
promote rather than defeat desegregation. If freedom
of choice is retained in such plan, it should include pro-
vision for transportation free for any student who requests
transfer out of a school where his race is in the majority,
and to any school where his race is in the minority, and
a means of insuring that all students have full and timely
knowledge of the availability of such transportation.

4. In formulating its plan the Board is, of course, free
to use all of its own resources and any or all of the
numerous methods which have been advanced, including
pairing of grades and of schools; feeding elementary into
junior high and into senior high; combinations of zone
and free choice where each method proceeds logically
towards eliminating segregation; and bussing or other
transportation. The Board may also consider setting up
larger consolidated school units freely crossing city-county
lines to serve larger areas. There is no magic in existing
school zone lines nor in the present size of any school.
The Board is encouraged to get such aid as may be avail-
able from state and federal agencies including the offices
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of the Department of Health, Education and Welfare.
The court does not direct a treaty with the Department,
but does suggest that since its employees are in the busi-
ness of dealing with these problems, they have a store
of technical assets and manpower and information which
could be useful in the Board’s making any particular
judgment or analysis.

5. The plan should be the plan of the Board for the
effective operation of the schools in a desegregated at-
mosphere, removed to the greatest extent possible from
entanglement with emotions, neighborhood problems, real
estate values and pride. The court’s task has mnot been
easy, but it is fully realized that the task facing the Board
is far more difficult and will require a conspicuous degree
of further public service by the Board’s members.

This the 23rd day of April, 1969.

/8/ James B, McMiLLax
James B. M¢Millan
United States District Judge
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The Charlotte-Mecklenburg Schools
Research Report 2-'69
SUMMATION OF DEGREE OF INTEGRATION 1965 (MARCH) AND 1968-69 (OCT. 1,

For Pupils Professional Staff

Schools Having lIntegration

. For 1965 1968 . For 1965 1968 -
Pupils 1N+ 22 W 16 N + 68 W Staff IN+OW 16 N+82wW
= 23 of 109 = 84 of 112 = 3 of 109 = 98 of 112
or 21% or 75% or 3% or 873%
I
1965 1968 1965 1968
N W N W N w N W
A, Number in
Miaority Race
(integrated)
LPupils W L76N 2.9 ON
1192w 670LN 131w 208N
B.
Number in
Majority Race
{integrated)
+ Pupils
343N 16,446 143,38 +OW

B697N 47,356W T 37WN 2575w

--------- D T T . T I R

Total Involved by

Integration
. Predominantly
Negro Schools
= - Pupils
352 9889 Staff - k9 505
. Predominatly
White Schools
- - Pupils 16,922 54,060 Staff 0 2783
.Total
~ - Pupils 17,274 63,949 Staff 149 3288
or or or or
24% of of _5% of 1% of
72,336 3,11 3140 incl. 3613 assigned
Enrolled part assignments at one definite

in schools school
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RACIAL DISTRIBUTION OF PUPILS AND PROFESSIONAL STAFF

1965 (March) and 1968-69 (Oct. 1, '68)

Professional Staff

No. 1965 Pupils No. 1968 Pupils 1965 1968
Grade School N W School N W N W N '}
1-6 72 9,364 27,69 76= 13,290 31,545 377+ W6 478 1329
7-9 17 2,475 11,804 21 5,934 14,741 11- 533 228 706
10-12 8 1,625 10,677 11 4,377 12,313 65 L79% 178 bl
97 13,464 50,177 108- 23,601 58,599 553% 2184 884 2679
2% TPz gk
Other 12 6,877 1,818 640 2 323% 79 23 27
: Kgn. + Trainable
1-4 1 360 157
1-7 2 431 207 17 9%
1-9 3 729 1611 32 68
5-9 1 505 253
1-12 3 2400 1133
7-12 2 2452 120 13
Total 109 20,341 51,995 112 24,241 58,870 877 2263 507 2706
Y [ ,
| 73 ) LT e Rt
2840 2 h as.a% 768%

Among teachers assigned to
more than o-.e school
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COMPARISON OF PUPILS AND PROFESSIONAL STAFFING BY RACE
March 6, 1965 and 1968-69 *

Professltonal Staff

A%2)

School 1965 Pupils 1968-69 Puplls 1965 1968-69%
Elementary N / W N 4 W N oh W N % w
o//:/ ; (other) . A /Y (other)
v v + 12
Albemarle Rd. L 1% Lgg 6 31% 13
Alexander Street 342 166% 257 100% 14.1100% 11 1007
Allenbrook 50 10 452 2 107 18
Ashley Park 0% 694 0" 553 0% 22.9 2 9% 20
Bain 0%k 674 25 39 699 0%28.2 1 3% 28
Barringer O 604 668 % 131 O%24,8 13 wa'h 18
Berryhill 0% 1026 119 15% 685 o%39.6 2 L 32
Bethune 343917 9 223 99% 3 17,6107 11 1007
Beverly Woods 0% 286 1 12
Biddleville 434 V0O% 17.2100%
Billingsville 729 \00% 619 100% 2 32.1100% 25 (00"
Briarwood 2 0% 582 8 % 640 0%23.9 3 1% 22
Bruns 740 99% &4 26 9% 2
Chantilly 0% 445 2 0% L9l . 018.8 1 5% 21
Clear Creek 0% 207 58 201225 o1 9.6 1T Y2
Collinswood 0% 375 72 13% 490 0% 16.1 1 & 21
Cornelius O 2410 239 49252 0% 11.3 7 33%i4
Cotswold 01. 631 11 2% 567 0%, 25.0 1 S%% 21
Crestdale 97 100% 5.0100%,
Davidson 0% 178 101 235%186 07.7.8 1 e
Marie Davlis 808 100" 705 100% 34,3 100' 29 100"
Derita 6 17 892 165 13% 728 01.35.4 3 9% 32
Devonshire 2 O%L74 0% 889 0%19.5 L \0% 37
Dilworth 100 a0%401 223 391355 0%23.8 L 15% 22
Double Oaks 703 oot 800 10C'le 28,2160 32 |00%e
Druid Hills 520 100% 504 99% 3 . 20,7 100% 20 100
Eastover 0% 704 4g 3% 580 oh27.1 1T Wl 24
Elizabeth 5 \'% 448 270 53194 01b22.9 2 9% 2
Enderly Park o 368 2 17 374 01k, 9 1 &% 15
Fairview 702 100N 363 1007 28,0100 19 100%7



36a

First Ward 473 1007 749 100% 22,8 100% 30 looh
#Ld J. H. Gunn 696 100% 33.6 100%

Hickory Grove 0% 530 80 13%531 o%2l.7 T 4% 23

Hidden Valley o% 977 2 5% 35

Highland 2 % 273 47 131324 [«YRL N T 1%t

% Does not include staff assigned to more than one school per HEW request.

'/04/,¢4 Mearesd lt/éo/e per Cexlt f/&/‘ /_V.»«; ‘,’fé_’_/f./
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COMPARISON OF PUPILS AND PROFESSIONAL STAFFING BY RACE
March 6, 1965 and 1968-69 *

Professional Staff

School 1965 Pupils 1968-69 Pupils 1965 1968-69%
? .
Elementary N Z" W N n‘( W ) NG N 'L‘( " ]
other other,
¥ \ . M 4

Hoskins 02 342 18 67261 0% 4.7 2 5%l
Huntersville 094553 162 23%560 O% 22.9 2 M%%
Huntingtowne Farms 09,358 7 /%695 o% 15.1 T WL 2%
Idlewild 090592 2 07521 0% 23.9 1 yn2

-E‘}- Amay James 360 /00 % 477 100% 1 15.5 W' 19 \oom

151 Ada Jenkins 431 /00 % "17.0 100%

Lakeview 09400 269 5%147 o 18.5 4 15
Lansdowne 09,633 0%758 0%.23.9 1 3130

Lincoin Heights 783 joo 2» 817 /00% 2 29.1 100% 30 100w
Long Creek 09423 250 35%L466 0%17.6 2 Th
atthews 22937 (1-6)93 /1% 742 0%.39.7 I 3L
Merry Oaks 09,538 67469 0% 21.9 1 5118
Midwood 0 2:560 1 67522 0% 24,9 2 ‘9ul
Montclaire 09720 %722 0% 29.1 T 4%

Morgan 305 r0 7% 14,9 1007



37a

Myers Park 0%575 23 47%543 0% 24.9 1 4T 23
Myers Street 820 roy, 32.2 100
Nations Ford 09,513 63 /07,585 o 21.6 1 4% 25
Newell 09,463 73 /57423 0%:18.3 1 5718
Oakdale 0 %402 72 137480 0nL17.2 5% 21
Oakhurst 07 548 2 0%815 04 22.8 1 41 23
o:kl:wn 666 /00 % 650 /00% 26.0 100" 25 D 2
Olde Providence 10 2% 434 1 G 17
Park Road 0% 583 0%551 0%22,7 1 5% 21
Paw Creek 09,793 63 77361 0%30.3 1 37 31
Pineville 09364 168 J2 7363 0% 16.2 1 5% 21
Pinewood 0%719 0%707 0% 28,1 1 M, 26
Plaza Road 0% 400 99 /77409 0%.17.7 1 5% 21
Rama Road o bl2 2 2%777 0%18.7 2 T 27
Sedgefield 3 /9,526 7 19545 0%21.8 2 9% 20
-3 Plato Price 505 /00% 25,4 100%
Selwyn 07531 s /%598 0% 21.9 i Y9, 22
Seversville 96 3050229 0% 14.8
Shamrock Gardens 09536 0% 539 oN21.9 1 5% 20
Sharon 0959) 0519 0% 22.9 1 51 20
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COMPARISON OF PUPILS AND PROFESSIONAL STAFFING BY RACE
March 6, 1965 and 1968-69 *
Professional Staff _
School 1965 Pupils 1968-69 Pupils 1965 1968-69%
Elementary N Teow N T W N % oW N T W
N N (other) N N (other)
L 1 | 1
A \ 4 v N4
Starmount O 481 25 3% 713 on 20.9 1 3% 28
Statesville Road OM 650 295 30L% 534 0% 25.9 3 99 29
.12 Steele Creek On 222 12 2% 531 ot 10.7 1 5% 20
Sterling 6399 100%s 33.9100%
Thomasboro 0% 885 O 705 0%34.3 2 1% 25
l‘&};z—'Torrence—Lytlg 1005 1007 45,1 1007
Tryon Hills 0% 324 241 5o 245 o ls5.0 1 5% 20
Tuckaseegee 07,631 61 101 553 0%23.9 1 47 23
University Park 700 10074 777 10¢fls 25,8 1007a 30 91 1
Zeb Vance 465 1oe*Ms 257 loo% 19.5 100% 11 160%
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Villa Heights 23 ¥ 594 796 126 01 28.3 23 LAY
Wesley Heights 214 100%e 8.3 19% 2.2
Westerly Hills 0% 569 i Y 22
Wilimore 6 2% 323 145 33, 293 0%15.4 8 Honi2
Windsor Park 1 O 679 2 0737 0% 25.8 Voot 27
Winterfield Ol bss 0% 689 07%18.7 1 4% 26
Woodland 360 1007, 14.8 10O,
Woodlawn . O 283 Obl4.0
Isabella Wyche 383 100 222 (0070 18,6 10070 12 {00%
Child Deveiopment (Kgn.)
Davidson, Center #1 83 H% 117 3 30 7
Pineville, Center #2 166 92 37 2 207 §
Seversville, Center #3 174 20 26 8 €07 2
Morgan, Center #4 188 A% 6 8 w2
APPENDIX
Page 6
COMPARISON OF PUPILS AND PROFESSIONAL STAFFING BY RACE
March 6, 1965 and 1968-69 *
Professional Staff
School 1965 Pupils 1968-69 Pupils 1965 1968-69 *
q .
Junior High Nogw N Ny W N Ty
(other) N(other)
& { ¥ v
Albemarle Road 66 1% 881 4 M L
Alexander 017 577 347 3M 755 0% 28.9 6 12°h Lk
Cochrane o 872 76 5% 1444 0% 35.4 6 o' 56
Coulwood 3 1% 574 119 w1 727 O 27.1 L e 34
Eastway 0% 1046 3 0n1364 0% 43.2 3 5% 55
Alex., Graham 04. 1048 8 " 1084 0% 43.8 4 9% 43
Hawthorne 25 ¥, 670 Loz 527 k47 o7 33.9 12 QT 33
Irwin Ave. 785 100M. 666 100N 42,7 voo™ 32 97% |}
McClintock o":.1273 46 4. 1228 [0 1) 2 ¢ 49
Northwest 773 10071 932 100" 33.7100 39 1007,
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Piedmont 121 297 291 428 ¥ 53 07. 26.8 13 5%L12
Quail Hollow O"e 766 171 101261 0% 35.2 3 5% 61
Randol ph 272 711 2 5% 38
Ranson 9 1" 658 253  30'% 586 0% 30.0 6 1uL3l
Sedgefield 6 'L 520 189 194 802 O 40,5 5 11939
Smith %1115 07,1389 . O% 48.6 3 5N 57
Williams 752 100 893 looMe 34,9 100 37 looTs
Wilson 0 1064 60 ST1132 O 45,6 4 e b5
York Rd, (7-12) 1041 100% 727 99 6 49.9 looMe 32 9 1
Learning Academy - 7th & 8th grades

counted in JH, above, 5 1921

APPENDIX
Page 7

COMPAR{ISON OF PUPILS AND PROFESS{ONAL STAFFING BY RACE
March 6, 1965 and 1968-69 *

Professional Staff

School 1965 Pupils 1968-69 Pupils 1965 1968-69%
Senior High Ny Ny NPy N
N N (other) N N (other
Jo A | .
N 4
East Mecklenburg o% 1782 155 9761739 01 79.2 6 1. 85
Garinger 2 O 2266 202 9% 2157 07.100.0 6 b1 102
Harding 0% 1002 169 11 814 o 48,0 L W bLg
independence 92 9°h 962 6 9°h 59
Myers Park 31 271772 158 71855 0% 76.7 6 &% 87
North Mecklenburg 1 OB 1155 410 2191109 0" 51,8 6 ¥ 63
12 Olympic 259 3L 522 5 W 39
- econd Ward 11 100 1139 1006 3 70.0 % 1.5 57 95% 3
South Mecklenburg 30 2 1430 106 11812 0"72.0 4 5% 78
West Charlotte 1560 100" 1569 100%10 65.0 9M1,2.0 74 93k 6
West Mecklenburg 1 L1270 118 3711340 O 6.4 L 5% 73
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Order dated June 3, 1969

The defendants have filed a proposed plan of action pur-
suant to the court order of April 23, 1969. The plaintiffs
have filed a motion requesting restraint on further school
construction until the school board has dealt satisfactorily
with the segregation question. A further hearing is indi-
cated. The court has two weeks of criminal court starting
June 2; and Monday, June 16, 1969 is the earliest predict-
able time that a hearing could be conducted.

All parties are therefore notified that a hearing will be
held in the United States Court House in Charlotte start-
ing on Monday, June 16, 1969, at 10:00 a.m. All parties are
requested to be present.

Under the law the burden is upon the school board to
come forward with a plan which “promises realistically to
work now” to eliminate segregation in the Charlotte-
Mecklenburg schools. The obligation of the court under the
law is “to assess the effectiveness of a proposed plan in
achieving desegregation.” Evidence will be received from
all parties on these general subjects.

Without limiting any party in the scope and type of rele-
vant evidence which he may wish to produce, the court
directs the parties to come forward with exhibits, statisties,
records, and other information so that the court will be in
adequate position to make findings upon the following sub-
jects, among others:

1. What has been accomplished, by June 16, toward
achieving the duty which the defendants have accepted of
“achieving substantial faculty desegregation,” and what the
plan proposed by the defendants may be expected to ac-
complish further along that line by September, 1969.

2. What school zones may fairly be said to have been
gerrymandered (either by control of their boundary lines



41a
Order Dated June 3,1969

or by control of their student capacity or both) so as to fit
a particular pocket or community of all- or nearly all-black
or all- or nearly all-white students; and what could be done
to reduce or eliminate segregation in those zones.

3. What progress if any toward desegregation of pupils
may reasonably and predictably be expected by September,
1969, from the pupil plan presented by the defendants.

4. What effect if any the pupil plan may be expected to
have upon the present large group of all-black or 99%+
black schools, and upon the more than 14,000 children who
still attend them.

5. Why students allowed to transfer from one zone to
another to avoid racial discrimination should be penalized
by being required to wait a year before taking part in
varsity athletics, as the proposed pupil plan requires, which
self-admitted “penalty” is lifted if they return to the zone
originally assigned by the defendants.

6. The actual meaning of the “free transfer” plan—the
numerical extent to which the plan requires that students
wishing to transfer and being supplied transportation to
transfer will actually find space in the schools of choice if
they exercise their option to transfer. This is not a trick
question but one directed to the ambiguity of the plan and
the conflicts in the language used in the plan. Clarification
is requested.

7. What steps will be followed to insure that the transfer-
with-transportation choice is actually communicated per-
sonally to children who may be entitled to the choice, and

to their parents, and affirmatively accepted or rejected by
them.
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8. Statistics on school population by race in the system
for the years since consolidation and similar statisties for
the separate county and city units from 1954 until con-
solidation.

9. The facts about school bussing operations of the
Charlotte-Mecklenburg school system, including such rec-
ords as already exist on bus routes, year by year, since
1961, including where the busses get the pupils and where
they take them, and the races of the pupils transported.

10. The pupil attendance zones or school zones, year by
year, for all years since 1954.

11. What the pending school construction programs will
do in terms of creating pupil accommodations, and whether
the programs will tend to perpetuate or to alleviate segre-
gation in the schools.

12. Why decision on the construction and purposes of
Metropolitan High School should not be postponed until
after a final court ruling, appellate or otherwise, has been
rendered, so that the decision on the educational questions
can be made in a quieter and non-racial atmosphere. Also,
why the defendants should not retain any land or control
over any land they may now have, pending such decision.

13. Why no action has been taken by the defendants on
the various possible methods for further reduction of seg-
regation such as re-examination of zones, enlargement or
combination of school zones, reorganizing the existing 23,-
000 pupil bus system, pairing of schools, consultation with
the Department of Health, Education and Welfare, and
other possible methods.
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14. Scholastic aptitude tests and achievement tests and
intelligence tests for all grades for which such data are
available in all schools in the county and city since 1954.

15. What concrete and specific steps, if any, plaintiffs
would have the defendants adopt in order to comply with
the Constitution. The court is not interested in a restate-
ment of the previous demand of plaintiffs that all the
schools in the system be populated on a 70/30 basis, because
as previously stated the court does not have the power to
make such an order and the defendants have served notice
that they will not undertake such an assignment themselves.
What is desired is some tough and detailed thinking and
planning as to detailed methods to reduce and promptly
eliminate segregation in the Charlotte-Mecklenburg schools.

The above questions and requests, insofar as they call
for facts and figures, call for the production—not the crea-
tion—of the desired information. Counsel are requested
to advise the court immediately if the production of already
existing records does not provide any of the statistical in-
formation mentioned above. It is not the intention of the
court to put the parties to work creating new charts nor
re-assembling existing statistics, but rather to make avail-
able existing information.

This the 3rd day of June, 1969.

/s/ James B. McMillan
James B. McMillan
United States District Judge



44

Order Adding Additional Parties dated June 3, 1969

Several changes in the personnel of the defendant school
board have taken place since this suit was instituted. In
order that all parties may be fully before the court and that
there be no avoidable technical irregularity.

It Is Orperep that all the present members of the Char-
lotte-Mecklenburg Board of Education be and they are
hereby made formal parties to this action; that copies of
the Morron ror FurrHER RELEr filed September 6, 1968
be served upon them and that there also be served upon
them copies of all orders and motions that have been filed
since that time.

Service of these motions and orders (including this
order making new parties and the order of this same date
regarding the further hearing of June 16, 1969) should be
made by the United States Marshal. The members of the
school board and their addresses are:

Mr. William E. Poe, Chairman
2101 Coniston Place (Home)
1014 Law Building (Office)
Charlotte, North Carolina

Mr. Henderson Belk Rev. Coleman W. Kerry, Jr.
529 Hempstead Place 1022 Kohler Avenue
(Home) Charlotte, North Carolina
308 East Fifth Street
(Office)
Charlotte, North Carolina
Mr. Dan Hood Mrs. Julia Maulden
Route 4 Box 6

Matthews, North Carolina Davidson, North Carolina
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Mr.Ben F. Huntley

Box 128

8301 Pineville Road
(Office)

Pineville, North Carolina

Mrs. Betsey Kelly
3501 Mountainbrook Road
Charlotte, North Carolina

This the 3rd day of June, 1969.

Mr. Sam S. MeNinch, ITT
2914 Hampton Avenue
(Home)
4037 E. Independence Blvd.
(Office)
Charlotte, North Carolina

Dr. Carlton G. Watkins

1223 Marlwood Terrace
(Home)

1630 Mockingbird Lane
(Office)

Charlotte, North Carolina

/s/ James B. McMiLLax
James B. McMillan

United States District Judge
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Opinion and Order dated June 20, 1969

Pursuant to notice dated June 4, 1969, a hearing was
held in Charlotte on June 16, 17 and 18, 1969, on various
matters including (1) the motion of the individual defend-
ants for dismissal; (2) the motion of the plaintiffs for
contempt citations against the individual defendants; (3)
the proposals offered by the defendants pursuant to the
April 23, 1969 order as a plan for desegregating the Char-
lotte-Mecklenburg schools; and (4) the motion of the plain-
tiffs for an order restraining further school construction
until the segregation issue has been satisfactorily resolved.

I

Tue MorioN oF THE ScHooL Board MEMBERs To Dismiss,

The motion of the individual defendants, members of the
school board, to dismiss was and is denied. This is a suit
under the Civil Rights Act involving questions of equal
protection of laws and racial discrimination and segre-
gation in the public schools. The individual defendants are
proper parties and their presence is appropriate and
desirable.

ILL

Tue Moriox ror A CoNTEMPT CITATION.

The motion of the plaintiffs that the individual defend-
ants be found in contempt of the court is on this record
denied. The board is badly divided and many of its recent
decisions appear to be made by a five to four vote. Supreme
Court judges now and then make five to four decisions.
(Fortunately their votes in all major school segregation
cases appear to have been unanimous.) The members of
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the board have had uncomplimentary things to say about
each other and about the court, and many of them obviously
disagree with the legality and propriety of the order of
the court; but these latter sentiments may be regarded by
the court as evidence of disagreement with rather than
contempt for the court who is himself not far removed from
active participation in the time-honored custom of criticiz-
ing a judge who has ruled against him. Moreover, on an
issue of such significance, the amount of foot-dragging
which has taken place, up to now at least, should not be
considered as contempt of court.

111

TaE Prax orF THE DEFENDANTS.

1. The history of the plan.—The order of this court di-
recting a further plan for desegregation was entered April
23, 1969. Within hours, various of the defendants ex-
pressed sharp views pro and con. The board met on April
28, 1969, and for the first time briefly discussed the order.
By a five to four margin, apparently, they decided in-
formally not to try to appeal immediately, upon the basis
that the right of appeal from the order to prepare a plan
was doubtful. The school superintendent was instructed to
prepare a desegregation plan. No express guidelines were
given the superintendent. However, the views of many
members expressed at the meeting were so opposed to seri-
ous and substantial desegregation that everyone including
the superintendent could reasonably have concluded, as the
court does, that a “minimal” plan was what was called for,
and that the “plan” was essentially a prelude to antici-
pated disapproval and appeal. In a county and city criss-
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crossed by school bus routes for 23,000 pupils, more than
twenty thousand citizens, mostly from affluent suburbia,
many of whose children undoubtedly go to school on school
busses, signed petitions against “involuntary” bussing of
students. The frenzy of parents received a ready forum
in televised meetings of the board. The staff were never
directed to do any serious work on re-drawing of school
zone lines, pairing of schools, combining zones, grouping
of schools, conferences with the Department of Health,
Education and Welfare, nor any of the other possible
methods of making real progress towards desegregation.

The superintendent revealed the general terms of his
plan within a few days and later presented it formally on
May 8, 1969. It provided for full faculty desegregation in
1969, which the superintendent said he considered feasible.
It provided moderate changes in the pupil assignment
plans; and it contemplated future study of the other
methods of desegregation suggested in the April 23, 1969
order.

The board then met, struck out virtually all the effective
provisions of the superintendent’s plan, and asked for more
time from the court, which had previously been promised.

The board’s committee on buildings and sites, newly re-
constituted, met and voted to cancel the long standing plans
for Metropolitan High School, and voted to build it as only
a specialty and vocational school without including the com-
prehensive high school which consultants and experts, in-
cluding the school board’s staff and superintendent, had
recommended and still recommend. No new facts except the
order of court had developed to account for the sudden
change of plan. The stated reason for the change was that a
general high school in Second Ward (though not a voca-
tional or technical school) would necessarily be black and
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therefore should not be built. [The Second Ward school
site, where Metropolitan is scheduled to be built, is squarely
in the center of the city’s population; is a scant four blocks
from the south boundary of its zone; and is apparently the
easiest high school in town to desegregate; its boundaries
could easily be re-drawn by extending its southern boundary
(Morehead Street) and its eastern boundary (Queens
Road) a few blocks.]

Thereafter, on May 28, 1969, the plan was filed. Volun-
teers were requested among the teachers; pupil transfer
requests were set out; and data on the workings of the
plan began to accumulate.

During the early debate over the court order, events
transpired between the chairman and the superintendent
which were thought by an assistant superintendent and
others to threaten the superintendent’s job if he pushed
for compliance with the court’s order. A few days before
this hearing, the board committee on personnel declined
to accept the superintendent’s recommendation that Robert
Davis, a Negro, be appointed principal of one of the schools.
This was the first time such a recommendation had not
been accepted. After some debate, the decision was post-
poned, with the superintendent requested to bring in al-
ternate names. The publicly stated reasons for not approv-
ing the appointment were that Davis, whose training, ex-
perience and qualifications were unquestioned, is a plaintiff
in this case and a member of the Negro Classroom Teachers
Association and has spoken out publicly in favor of compli-
ance wth this court’s order—including one television ap-
pearance before the board itself to which the board had
invited interested citizens. Davis, according to the press,
was eventually confirmed for the job on June 19, 1969,
but only after a “loyalty oath” had been exacted. The
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effect of the so-called “job threat” and the Davis incident,
following the public statements of board members, is a clear
message: School employees voice opinion contrary to the
board majority on desegregation at personal risk.

9. The Jume 16, 1969 hearing—The defendants, under
the law, had the burden of showing that their plan would
desegregate the schools. To carry that burden they intro-
duced a short written brief and some statistical data and
rested their case without live testimony. The plaintiffs
called all members of the school board and the Rhode
Island expert, Dr. Finger, who testified at the March hear-
ing, and a few other witnesses. There was some rebuttal
from the board.

3. Findings as to General Board Policy.—

a) The board does not admit nor claim that it has
any positive duty to promote desegregation.

b) School sites and school improvements have not
been selected nor planned to promote desegregation
and the board admits no such duty.

¢) Board policy is that the Constitution is satisfied
when they locate schools where children are and pro-
vide ‘“freedom of transfer” for those who want to
change schools.

d) Despite its inclusion in the “Plan,” the decision
of the board about Metropolitan High School is not
really a final one; several members consider the issue
in doubt, and the full board has not formally con-
sidered it.
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4. The Pupil Assignment Plan.—The plan now proposed
is the plan previously found racially discriminatory, with
the addition of one element—the provision of transporta-
tion for children electing to transfer out of schools where
their races are in a majority to schools where they will be
in a minority. Such provision of transportation is approved.

Another provision of the plan makes high school athletes
who transfer from one school to another ineligible for
varsity or junior varsity athletics until they have been a
year in the new school. For the current year, with the re-
turns almost complete, only two white students out of
some 59,000 have elected to transfer from white schools
to black schools. Some 330 black students out of some
24,000 have elected to transfer to white schools. Only
the tiniest handful of white students have ever in any year
asked to transfer to black schools. The effect of the athletic
penalty is obvious—it discriminates against black students
who may want to transfer and take part in sports, and is no
penalty on white students who show no desire for such
transfers. The defendants’ superintendent considers ath-
letics an important feature of education. This penalty
provision is racially disecriminatory. The board is directed
not to enforce it any more and to give adequate individual
notice to all rising 10th, 11th and 12th grade students that
they may reconsider their previous choice of schools in
light of the removal of the penalty.

Freedom of transfer increases rather than decreases
segregation. The school superintendent testified that
there would be, net, more than 1,200 additional white stu-
dents going to predominantly black schools if freedom of
transfer were abolished. The use of a free transfer provi-
sion is a decision for the board; it may make desegregation
more palatable to the community at large; it is not, per se,
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if the schools are desegregated, unconstitutional. Never-
theless, desegregation of schools is something that has to
be accomplished independent of freedom of transfer. This
is a fact which because of the complexity of the statistics
has only become clear to the court since the previous order
was issued.

5. The Faculty Assignment Plan.—The plan originally
proposed by the superintendent would have desegregated
the faculty as a routine matter in 1969. The plan proposed
by the board however is not materially different from the
already existing plan. It continues to rely upon voluntary
transfers and it contemplates affirmative assignment of
teachers to black schools only late in the day after a hope-
ful routine of filling vacancies (some of which do not exist)
has been followed. The board has not taken a position of
leadership with the teachers and the results are apparent.
Only 28 out of 2,700 white teachers, and only 38 out of 900
black teachers, had on June 18, 1969 indicated a willingness
to transfer to schools of the opposite race. Testimony of
the board members who comprise the majority of the board
suggests that they do not really contemplate substantial
faculty desegregation and that they may consider figures
of “10%”; or one black teacher to each white school and
one white teacher to each black school; or filling vacancies
from the opposite race as they arise, to be compliance with
the needs of the situation. None of these ideas, of course,
amounts to desegregation of the faculty. The evidence sub-
mitted by the board does not demonstrate that the faculty
plan will work. Several board members said that the plan
to assign teachers is not an “idle promise.”

All that it takes to make the faculty plan work is timely
decision by the board to implement the assignment of teach-
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ers. Board members are requested in this connection to
consider the latest unanimous Supreme Court decision,
United States v. Montgomery County Board of Education
(October Term 1968), Case No. 798, decided June 2, 1969,
reversing the Fifth Circuit Court of Appeals and upholding
a district court order for faculty desegregation under a
mathematical formula. Ruling on the factulty plan will there-
fore be deferred until after August 4, 1969, by which time
the board is directed to file a report stating in detail what
the plan has done and what the status of faculty assign-
ments then is. The court considers the faculty assignment
plan to be important and agrees with the superintendent of
schools that immediate desegregation of the faculty is
feasible. This is a substantial improvement which is avail-
able without arousing ghosts of “bussing,” “neighborhood
schools,” or additional expense.

IV.

(GERRYM ANDERING

This issue was passed over in the previous opinion upon
the belief which the court still entertains that the defend-
ants, as a part of an overall desegregation plan, will elim-
inate or correct all school zones which were created or
exist to enclose black or white groups of pupils or whose
population is controlled for purposes of segregation. How-
ever, it may be timely to observe and the court finds as a
fact that no zones have apparently been created or main-
tained for the purpose of promoting desegregation; that
the whole plan of “building schools where the pupils are”
without further control promotes segregation; and that
certain schools, for example Billingsville, Second Ward,
Bruns Avenue and Amay James, obviously serve school
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zones which were either created or which have been con-
trolled so as to surround pockets of black students and that
the result of these actions is discriminatory. These are
not named as an exclusive list of such situations, but as
illnstrations of a long standing policy of control over the
makeup of school population which scarcely fits any true
“neighborhood school” philosophy.

The findings of fact in the April 23, 1969 order and
all statements in this opinion are treated as findings of
fact in support of the order. All of the evidence in the case
is considered in support of the order.

ORDER

Based upon the evidence and upon the foregoing findings
of fact the orders of the court are as follows:

1. The motion of the individual defendants to dismiss
is denied.

2. No citations for contempt are made.

3. Decision on the faculty assignment plan is deferred
pending receipt of a progress report from the board on or
before August 4, 1969,

4. The one year penalty on transferring high school
athletes is disapproved with direction as above for appro-
priate personal communication to rising high school
students.

5. The provision of transportation for students trans-
ferring from a majority to a minority situation is approved.
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6. The board is directed to proceed no further with
action on Metropolitan High School pending a showing by
the board that the school if constructed will be adequately
desegregated and a finding by the court to that effect.
This is based upon the previous findings that the board’s
decision on Metropolitan was unduly affected by racial
considerations and that the board has not accepted its
affirmative legal duty to build school facilities so as to
promote desegregation.

7. As to the other building projects referred to in the
motion for restraint on construction, the burden remains
upon the defendants to show that these programs will
produce desegregation. The written material tendered by
the defendants on this subject is lengthy, and does not
appear to sustain that burden. However, decision on the
request for injunction against projects other than Metro-
politan will be delayed pending further study of the evi-
dence.

8. It is further ordered that the defendants proceed to
prepare and submit by August 4, 1969, a positive plan for
desegregation of the pupils of the Charlotte-Mecklenburg
school system, as originally directed on April 23, 1969.
A witness, Dr. Finger, described in detail a plan for de-
segregation by changing certain school zone lines and
merging certain schools into districts and wusing certain
schools as feeders for others. This plan shows a high
degree of realism in that it minimizes the necessity for
long-range transportation and takes substantial advantage
of location and makeup of populations. Local school ad-
ministration consider such a plan feasible. The local school
administrative staff are also better equipped than Dr.
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Finger, a “visiting fireman,” to work out and put into
effect a plan of this sort. It is believed that if the resources
of the board can be directed as originally ordered toward
preparing a Charlotte-Mecklenburg plan for the Char-
lotte-Mecklenburg schools, desegregation of both faculties
and students may be accomplished in an orderly fashion.
Counsel are requested to notify the court promptly if more
time beyond August 4, 1969 is needed.

This is the 20th day of June, 1969.

James B. McMiLoaxN
James B. McMillan
United States District Judge
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Supplemental Findings of Fact in Connection With the
Order of June 20, 1969 (Dated June 24, 1969)

The relatively complete extent of the segregation of the
schools in this system is demonstrated by study of the de-
fendants’ statistics which were attached to and included
in the original opinion of this court of April 23, 1969.
There are about 24,000 black students in the county. As
near as can be estimated, approximately 21,000 of these
attend schools within the City of Charlotte. When Brown
v. Board of Education was decided in 1954, the City of
Charlotte had less than 7,500 black students. Today within
the City of Charlotte 14,086 black students attend 21 schools
which are totally black or more than 99% black. An addi-
tional 2,895 black students attend six schools whose black
population is between 50% and 86% black. These schools
are all rapidly moving to a totally or near-totally black
condition under present policies. When all this is put to-
gether and understood, it becomes clear that of the City’s
21,000 or so black students, nearly 17,000 of them according
to the figures, and certainly more than 17,000 when the
population trends are considered, are attending racially
identifiable black schools.

This the 24th day of June, 1969.

James B. McMiLLan
James B. MecMillan
United States District Judge
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Order dated August 15, 1969
PRELIMINARY SUMMARY

Pursuant to this court’s June 20, 1969 order, the defen-
dants submitted on July 29, 1969 an amended plan for
desegregation of the Charlotte-Mecklenburg schools, in-
cluding a highly significant policy statement accepting for
the first time the Board’s affirmative constitutional duty to
desegregate students, teachers, principals and staffs “at
the earliest possible date.” On August 4, 1969, a report was
filed in connection with the plan. A hearing was conducted
on August 5, 1969. The plan is before the court for ap-
proval.

Because the schools must open September 2, and because
the Board’s plan includes both substantial action and gen-
uine assurance of sustained effort toward prompt compli-
ance with the law of the land, the plan of operation, for
1969-70 only, is approved and as indicated below, the defen-
dants are directed to prepare and file by November 17,
1969, detailed plans and undertakings for completion of the
job of desegregating the schools effective in September,
1970.

Tee AMENDED Pran—AND Its RECEPTION

The plan proposes, among other things, to close seven
old all-black inmner-city schools and to assign their 3,000
students to various outlying schools, now predominantly
white, mostly in high rent districts.

This technique of school closing and reassignment has
been employed in dozens of school districts to promote
school desegregation. Itis not original with the local School
Board.

The school closing issue has provoked strident protests
from black citizens and from others; evidence showed that
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an estimated 19,000 names are listed on a petition denounec-
ing the plan as unfair and discriminatory. The signers add
their own brand of protest to that of the 21,000 whites who
last May (though protesting their acceptance of the prinei-
ples of desegregation) raised a “silk-stocking” community
outery against bus transportation except to schools of in-
dividual choice. Another 800 white Paw Creek petitioners
have joined in protest against a part of the plan under
which some 200 fifth and sixth grade pupils would be as-
signed to re-opened Woodland, a new unused (and formerly
black) school. Comment from people who have not studied
the evidence tends to ignore the law—the reason this ques-
tion is before a court for decision—and to concentrate on
public acceptance or what will make people happy. A cor-
respondent who signs “Puzzled” inquires:

“If the whites don’t want it and the blacks don’t want it,
why do we have to have it?”’

The answer is, the Constitution of the United States.

Tae CoxNsTiTuTioN—THE LAw oF THE LAND—REQUIRES
DESEGREGATION OF PuBLIC SCHOOLS

North Carolina reportedly refused to ratify the United
States Constitution until the Bill of Rights had been in-
corporated into it. The Fourteenth Amendment to that
Constitution, now part of the Bill of Rights, guarantees to
all citizens the “equal protection of laws.” In Brown v.
Board of Education, 347 U. S. 483 (1954), 349 U. S. 294
(1955), the Supreme Court held that racial segregation in
public schools produces inferior education and morale re-
stricts opportunity for association, and thus violates the
equal protection guaranty of the Constitution and is un-
lawful. In Green v. New Kent County School Board, 391
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U. S. 430 (1968), and two other simultaneous unanimous
decisions, the Supreme Court held that school boards have
the affirmative duty to get rid of dual school systems, to
eliminate “black schools” and “white schools,” and to oper-
ate “just schools.” The Court said:

“The burden on a school board today is to come forward
with a plan that promises realistically to work and
promises realistically to work now.” (Emphasis on the
word “now” was put in the text by the Supreme Court.)

For years people of this community and all over the south
have quoted wistfully the statement in Briggs v. Elliott by
Judge John J. Parker (who at his death was one of my few
remaining heroes) that though the Constitution forbids
segregation it does not require integration. Passage of
time, and the revelation of conditions which might well have
changed Judge Parker’s views if he had lived, have left
Judge Parker’s words as a landmark but no longer a guide.
The latest decision on this subject by the Fourth Circuit
Court of Appeals (which is the court that first reviews my
actions) contains this statement:

“The famous Briggs v. Elliott dictum—adhered to by
this court for many years—that the Constitution for-
bids segregation but does not require integration, is
now dead.” Hawthorne v. Lunenburg, Nos. 13,283,
13,284, Fourth Circuit Court of Appeals, July 11, 1969.

“Freedom of choice,” as this court has already pointed
out, does not legalize a segregated school system. A plan
with freedom of choice must be judged by the same stan-
dard as a plan without freedom of choice—whether or not
the plan desegregates the public schools. The courts are
concerned primarily not with the techniques of assigning
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students or controlling school populations, but with whether
those techniques get rid of segregation of children in public
schools. The test is pragmatic, not theoretical.

CoNTINUED OPERATION OF SEGREGATED PUBLIC
Scroors Is UNLAWFUL

The issue is one of law and order. Unless and until the
Constitution is amended it is and will be unlawful to oper-
ate segregated public schools. Amending the Constitution
takes heavy majorities of voters or lawmakers. It is diffi-
cult to imagine any majority of Supreme Court, of Con-
gress or of popular vote in favor of changing the Constitu-
tion to say that public school pupils may lawfully be kept
in separate schools because they are black. A community
bent on “law and order” should expect its school board
members to obey the United States Constitution, and should
encourage them in every move they make toward such com-
pliance. The call for “law and order” in the streets and
slums is necessary, but it sounds hollow when it issues from
people content with segregated public schools.

The questions is not whether people like desegregated
public schools, but what the law requires of those who oper-
ate them.

TrE Dutry T0 OBSERVE THE CONSTITUTION AND DESEGREGATE
tHE ScHooLs Canxor B Repucep or Avoiped BECAUSE oF
SoorrHING SAVINGS FROM OTHER GOVvERNMENT OFFrciars Nor
Ovurcries FroM TrosE WxHo WanT taE Law To Go Away.

The rights and duties of the parties to this suit are in
this court for decision according to law—not according to
HEW guidelines or public clamor. The court and the school
board are bound by the Constitution. So are the legislative
and executive branches of government. No one in Washing-
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ton or Raleigh or local government is above or beyond the
Constitution. None have power to change it except by law-
ful means. None have or claim the power to interfere with
the courts in cases like this one. The malleable HEW
“guidelines” put out by the President’s administrator for
educational affairs, and dubious inferences from statements
of other officials, however highly placed, are irrelevant to
the constitutional rights of the parties in this case. Also
irrelevant are soothing sayings of the Vice President (who
has the duty in this area) to black-tie political audiences,
and the not-so-soothing sayings of citizens who erroneously
talk as if the school segregation issue were a simple matter
of political pressure and short-term public opinion. As for
the Attorney General of the United States, he has just filed
the biggest desegregation suit of all—against the whole
State of Georgia! Segregation of children in public schools,
whether they be black or white, and regardless of whether
they do or don’t want to stay apart, is unlawful. As the
Supreme Court said in Brown II:

“. .. the vitality of these constitutional principles can
not be allowed to yield simply because of disagreement
with them.”

Tar Scroor Boarp’s NEw Prax REPRESENTS SUBSTANTIAL
ProcrEss.

Against this background the Board’s new plan is re-
viewed :

1. The most obvious and constructive element in the plan
is that the School Board has reversed its field and has ae-
cepted its affirmative constitutional duty to desegregate
pupils, teachers, principals and staff members “at the
earliest possible date.” It has recognized that where people
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live should not control where they go to school nor the
quality of their education, and that transportation may be
necessary to comply with the law. It has recognized that
easy methods will not do the job; that rezoning of school
lines, perhaps wholesale; pairing, grouping or clustering
of schools; use of computer technology and all available
modern business methods can and must be considered in
the discharge of the Board’s constitutional duty. This court
does not take lightly the Board’s promises and the Board’s
undertaking of its affirmative duty under the Constitution
and accepts these assurances at face value. They are, in
fact, the conclusions which necessarily follow when any
group of women and men of good faith seriously study this
problem with knowledge of the facts of this school system.
and w light of the law of the land.

2. In the second place, by the following actions the
Board has demonstrated its acceptance of its stated new
policies:

a) The desegregation of faculties and the non-racial
reassignment of principals and employees from newly
closed schools. In the formerly all-black faculties the
Board has dramatically exceeded its goal. It is as-
sumed by the court that this process of faculty de-
segregation will continue and that the goal for 1970-71
will be that faculties in all schools will approach a ratio
under which all schools in the system will have ap-
proximately the same proportion of black and white
teachers.

b) The closing of seven schools and the reassign-
ment of 3,000 black pupils to schools offering better
education.
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¢) The reassignment of 1,245 students from several
overcrowded primarily black schools to a number of
outlying predominantly white schools.

d) The announced re-evaluation of the program of
locating and building and improving schools, so that
each project or site will produce the “greatest degree
of desegregation possible.”

e) The Board correctly and constructively concluded
that the so-called “anti-bussing law” adopted by the
General Assembly of North Carolina on June 24, 1969,
does not inhibit the Board in carrying out its constitu-
tional duties and should not hamper the Board in its
future actions. Leaving aside its dubious constitu-
tionality (if it really did what its title claims to do)
the statute contains an express exception which ren-
ders it ineffectual in that it does not prevent “any
transfer necessitated by overcrowded conditions or
other circumstances which in the sole discretion of the
School Board require reassignment.”’

f) The elimination without objection of the former
provision which had the effect of inhibiting transfer
rights of black would-be athletes.

g) Quite significantly, the Board calls upon the Plan-
ning Board, the Housing Authority, the Redevelopment
Commission and upon real estate interests, local gov-
ernment and other interested parties to recognize and
share their responsibility for dealing with problems
of segregation in the community at large as well as in
the school system.

h) The proposals for programs of “compensatory
education” of students, and for teacher orientation and
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exchange of activities among black and white students.
The court assumes that these somewhat vaguely stated
ideas will become implemented with concrete action.

3. The Seven School Problem.—The Board plan proposes
to close Second Ward High School, Irwin Avenue Junior
High School and five inner-city elementary schools (five of
which were already marked for abandonment) and to re-
assign their 3,000 students to outlying white schools. This
part of the plan has struck fire from black community
leaders and some other critics. Counsel for the plaintiffs
contend that it puts an unconstitutional and diseriminatory
burden upon the black community with no corresponding
discomfort to whites. One spokesman for a large group of
dissenting and demonstrating black citizens was allowed to
express his views at the August 5, 1969 hearing. Threats
of boycotts and strikes have been publicized.

This part of the plan is distasteful, because all but 200*
of the students being reassigned en masse are black. It
can legitimately be said and has been eloquently said that
this plan is an affront to the dignity and pride of the
black citizens. Pride and dignity are important. If pride
and dignity were all that are involved, this part of the
plan ought to be disapproved. The court, out of forty-
year memory of four years of transportation on an un-
heated Model-T school but thirteen miles each way from
a distant rural community to high school in a “city” of
4,000, is fully aware how alien and strange are the sensa-
tions experienced by a school child who is hauled out of
his own community and into a place where the initial
welcome is uncertain or cool.

* The 200 students being reassigned from Paw Creek to Wood-
land are white.
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However, this part of the plan is not compulsory.
Students who want to remain in the comfort of their
familiar area may elect to attend the Zebulon Vance School
instead; alternatives are also provided for the junior high
school students.

Moreover, as one of the attorneys remarked at the first
hearing in a discussion about reassignments and school
busses: “The question is really not one of ‘bussing’ but
whether what the child gets when he gets off of the bus is
worth the trouble.”

I personally found the better education worth the bus
trip.

Despite their undoubted importance, pride and dignity
should not control over the Constitution and should not
outweigh the prospects for quality education of children.
The uncontradicted evidence before the court is that
segregation in Mecklenburg County has produced its
inevitable results in the retarded educational achievement
and capacity of segregated school children. By way of
brief illustration a table follows showing the contrasting
achievements of sixth grade students in five of the closed
schools (Bethune, Fairview, Isabella Wyche, Alexander
Street and Zeb Vance) and in five of the schools to which
black students are going to be transferred:
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AvErRAGE ACHIEVEMENT TEST SCORES
SixtH GrRADE—1968-69

ACM. WM (Word
SP. LANG. (Math) Meaning)

(Bethune 45 34 41 41
(Ashley Park 61 62 56 58
(Fairview 46 38 42 39
(Westerly Hills 61 61 52 57
(Isabella Wyche 41 34 40 38
(Myers Park 80 84 58 73
(Alexander Street 45 38 34 40
(Shamrock Gardens 57 62 53 56
(Zeb Vance 38 34 39 42
(Park Road 71 75 58 66

This alarming contrast in performance is obviously not
known to school patrons generally.

It was not fully known to the court before he studied
the evidence in the case.

It can not be explained solely in terms of cultural, racial
or family background without honestly facing the impact
of segregation.

The degree to which this contrast pervades all levels
of academic activity and accomplishment in segregated
schools is relentlessly demonstrated.

Segregation produces inferior education, and it makes
little difference whether the school is hot and decrepit or
modern and air-conditioned.

It is painfully apparent that “quality education” can
not live in a segregated school; segregation itself is the
greatest barrier to quality education.

As hopeful relief against this grim picture is the un-
contradicted testimony of the three or four experts who
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testified, some for each side, and the very interesting
experience of the administrators of the schools of Buffalo,
New York. The experts and administrators all agreed that
transferring underprivileged black children from black
schools into schools with 70% or more white students pro-
duced a dramatic improvement in the rate of progress and
an increase in the absolute performance of the less advanced
students, without material detriment to the whites. There
was no contrary evidence. (In this system 71% of the
students are white and 29% are black.)

Moreover, the Board’s announced policy and the uncon-
tradicted testimony of the superintendent show that
serious arrangements are being made to welcome, rather
than rebuff, the transferees into all school activities. This
is something new and important.

No legal authority is cited that the Constitution pro-
hibits transport of consenting black children from an
inferior educational environment into a better educational
environment for the purpose of complying with the con-
stitutional requirement of equal protection of laws.

The choice of how to do the job of desegregation is for
the School Board—mnot for the court.

The Board has wide discretion in choosing methods;
many effective methods are described in the evidence; the
court’s duty is simply to pass on the legality of the Board’s
actions. It appears to the court that the improvement in
the education of 4,200 school children is the one most
obvious result of the Board’s plan of action for 1969-70,
and that this is more important constitutionally than other
considerations which have been advanced.

It is not the intention of this court to endorse or ap-
prove any future plan which puts the burden of desegrega-
tion primarily upon one race. However, there is not time
before September 2, 1969 to do a complete job of reassign-
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ing pupils; the plan is a step toward more complete
compliance with the law; the court reluctantly votes in
favor of the 4,200 school children and approves the plan
on a one-year basis.

Tar Major Task Lies Arrap Tuis FaLn

The big job remains to be done. After implementation
of the current plan, further large scale faculty transfers
will still be necessary. Sixteen years after Brown v. Board
of Education, some thirteen thousand school children will
remain in black or mearly all-black schools. Most white
students will remain in substantially all-white schools.
The failure of the plan to deal with those problems of
course can not be approved. The failure of the plan to
include a time table for the performance of specific ele-
ments of the program of course can not be approved,
Felder, et al. v. Harnett County Board of Education, et al.,
409 F. 2d 1070 (4th Cir., 1969). These matters must be
covered by specific instructions to the Board.

All findings of faet in the previous orders of April 23,
1969, and June 20, 1969, and the supplemental findings
of June 24, 1969, are incorporated herein to the extent
that they are consistent with the findings, conclusions and
orders herein reached and given. All evidence at all hear-
ings is considered in reaching these conclusions.

ORDER
1. The policy statement of the Board is approved.
2. The faculty desegregation program is approved.

3. The plan to desegregate pupils by closing seven all-
black schools and assigning their pupils to outlying white
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schools is approved only (1) with great reluctance, (2) as
a one-year, temporary arrangement, and (3) with the
distinet reservation that “one-way bussing” plans for the
years after 1969-70 will not be acceptable. If, as the school
superintendent testified, none of the modern, faculty-
integrated, expensive, “equal” black schools in the system
are suitable for desegregation now, steps can and should
be taken to change that condition before the fall of 1970.
Unsuitability or inadequacy of a 1970 “black’ school to
educate 1970 white pupils will not be considered by the
court in passing upon plans for 1970 desegregation. The
defendants contended and the court found in its April 23,
1969 order that facilities and teachers in the various black
schools were mot measurably inferior to those in the
various white schools. It is too late now to expect the
court to proceed upon an opposite assumption.

4. The plan to reassign 1,245 students from presently
overcrowded black schools is approved.

5. Reassignment of the Paw Creek students to Wood-
land is approved.

6. The proposals of the Board for restructure of atten-
dance lines; for consideration of pairing and grouping
schools; for review of the construction programs; and for
support programs, student exchange and faculty orienta-
tion are approved in principle, although for lack of specific
detail and time table they are not approved as presented.

7. The Board is directed to prepare and present by
November 17, 1969, the following:

(1) Plan for complete faculty desegregation for
1970-71.
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(2) Plan for student desegregation for 1970-71, in-
cluding making full use of zoning, pairing, grouping,
clustering, transportation and other techniques, com-
plete with statistics and maps and other data showing
precisely what (subject to later movement of pupils)
the assignment of pupils and teachers will be for the
year 1970-71, having in mind as its goal for 1970-71
the complete desegregation of the entire system to the
maximum extent possible. (The assumption in the
Board’s report that a school is desegregated when it
has as many as 10% of a minority race in its student
body is not accepted by the court, and neither the
Board nor the court should be guided by such a figure.)
“Possible” as used here refers to educational—not
“political”’—possibility. If Anson County, two-thirds
black, can totally desegregate its schools in 1969, as
they have now done, Mecklenburg County should be
able to muster the political will to follow suit.

(8) A detailed report showing, complete with
figures and maps, the location and nature of each
construction project proposed or under way, and the
effect this project may reasonably be expected to have
upon the program of desegregating the schools.

8. Since a mid-city high school may prove most desir-

able, the Board is directed pending further orders of court
not to divest itself of any land, options, rent arrangements
or other access to or control over real estate which it may
now have in the Second Ward area.

9. Jurisdiction is retained.

This the 15th day of August, 1969.

/s/ James B. McMinraw
James B. McMillan
United States District Judge
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The School Board’s amended plan for desegregation of
the Charlotte-Mecklenburg schools was approved by order
of court dated August 15, 1969. The Board has now ten-
dered a modification to this plan which was filed today,
August 29, 1969.

The modification relates to the facilities to be provided
for those black children whose parents exercise freedom of
choice to attend a black elementary school in the inner city
instead of attending the white schools listed in the July 29,
1969 plan which has already been approved by the court.

The amendment calls for using the building of former
Irwin Avenue Junior High School with certain minor reno-
vations, instead of Zeb Vance School, and a limit of six
hundred students upon those who would be admitted to
this program at Irwin Avenue School. This part of the
motion to amend is approved. The choice of building, per
se, is a matter for the School Board, not the court.

The amendment proposes that the Irwin Avenue School
would be operated “as an innovative school.” The court
does not know what this means. If by this phrase is meant
that anything will be done to make this school more attrac-
tive to the black students than the black schools they have
been attending, then the program will constitute the loca-
tion and use of a school facility for the purpose of promot-
ing segregation which by previous decisions of this and
other courts the defendants have been fully advised is un-
constitutional. Felder, et al. v. Harnett County, North Caro-
lina, 409 F.2d 1070 (4th Circuit, 1969) (decided April 22,
1969), and cases cited therein. The addition of “innova-
tions” at Irwin Avenue School will not be approved by the
court unless these “innovations” have been arranged and
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provided for all the black students who transfer to white
schools under the July 29, 1969 plan of the Board previously
approved. The phrase “innovative” may refer to what the
Board has heretofore called ‘“compensatory education.”
The court has not yet been advised of any performance by
the Board in line with the undertaking in its July 29, 1969
plan to provide “compensatory education” for pupils who
lag behind their classmates in academic achievement. Unless
and until the court can be informed and satisfied that this
“compensatory education” is provided in the other schools,
the court is of the opinion that providing it in the Irwin
Avenue School would set up a magnet to attract black
children away from desegregated assignments and there-
fore on the present record at least that part of the plan is
disapproved.

The proposal to provide transportation for any of the
students attending Irwin Avenue School is expressly dis-
approved. The effect of providing transportation is to sub-
sidize at tax payers’ expense those who are actively seeking
to defeat the constitutional mandate to desegregate the
schools. No authority is advanced or suggested to justify
such a flagrant violation of the law, and none has been
imagined by the court. The Board is expressly restrained
from and enjoined against providing transportation in any
form to any student in the system, black or white, which
may or might enable him to travel any part of the distance
from his home to or from any school elected by or for him
under “freedom of transfer” or “freedom of choice,” except
that the Board may provide transportation as previously
ordered by this court to those students who elect to transfer
or who are transferred by the Board from a school in which
their race is in a majority to a school in which their race
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is in the minority. As this court pointed out before, bus
transportation has too long been used as a tool to promote
segregation. The year 1969 is too late in the day to start
using this tool for that purpose in new situations.

This the 29th day of August, 1969.

/s/ James B, McMiLan
James B. McMillan
United States District Judge



Order dated October 10, 1969

On April 23, June 20 and August 15, 1969, orders were
entered directing the defendants to submit a plan and a
time table for the desegregation of the Charlotte-Mecklen-
burg schools, to be completed by the fall of 1970. Nearly
six months after the original order, faculty desegregation
is well along and there have been a number of substantial
improvements in the stated policies of the Board, including
the stated assumption of duty by the Board to desegregate
the schoools “at the earliest possible date.” Limited steps
have been taken toward compliance with the pupil desegre-
gation provisions of that original order. However, the
major part of the job remains undone, and no plan for
desegregation of the entire system has apparently been
voted on by the Board.

The latest order set November 17, 1969, as the revised
date for defendants to file a complete plan and time table.
Defendants have now filed a 15-page motion and supporting
affidavit asking the court to extend by another two and
one-half months, to February 1, 1970, the time for com-
pliance with the orders. Plaintiffs oppose the extension.

The justification advanced for this delay is that they
have hired a systems analyst to re-draw attendance lines,
and that the three months between August 15 and Novem-
ber 17 are not enough time to program a computer and
prepare a plan.

It would be a happy day if the job could be turned over
to a computer. A computer, if programmed objectively,
could produce objective results ; all could blame the machine
(in addition to the court) for any unpleasant decisions.
Also, the court would like to avoid unnecessary pressure
on the school staff and administrators.

However, the information thus far available is inadequate
to justify the extension. Computers are for time-saving,
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not delay. The computer work was estimated by the Board’s
chosen systems analyst, Mr. Weil, to require ninety man
days of work. He proposes to consume ninety calendar
days with this job! The Board’s motion says that their
decisions about construction and location of 21 building
projects (involving many millions of dollars) are to be
held up pending development of the plan. The school bud-
get approaches fifty million dollars. The question fairly
arises why the Board should not employ or assign more
than one person at a time to feed the computer. Mr, Weil’s
original plan, which is in evidence, was prepared in a very
few days. The court has on file also three or four other
plans, including at least one which local school officials say
is educationally and technically feasible, which were pre-
pared in a few days each. The use of a computer does not
appear to justify the delay.

Moreover, computers cannot make political nor legal de-
cisions ; they react to what is fed into them ; and the request
for postponement leaves the court to speculate over what
will be fed into the computer. The motion does not say
that Mr. Weil has been instructed by the Board to frame a
plan to desegregate the schools; his commission, by a
Board committee only, is limited to re-drawing attendance
lines; the vague references in the Board’s motion to his
instructions as to travel limitation and specified school
capacities and desirable racial balance permit the inference,
in fact, that his mission could be re-segregation of much
of the system.

The motion also contains no commitment on the part of
the Board to adopt any plan that the computer may pro-
duce; it gives no information about the Board’s intentions
as to other desegregation methods it will use; and it prom-
ises no result from the delay except consideration by the
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Board of a computer plan for re-arranging school lines.

The motion is preoccupied with one method, and silent
about results.

Before passing on the motion, the court has a duty to
discover what the Board has accomplished since its July 29
promises were made, and whether the extra time will pro-
mote genuine progress toward compliance with the Consti-
tution or whether it will just be time lost.

The Board is therefore directed to file with the court by
October 29, 1969, the following information:

1. A full statistical report on the results of the
closing of the inner-city schools and where the 4,200
black pupils the Board proposed on July 29 to transfer
to white schools are actually going to school as of
October 10, 1969,

2. The figures regarding the effect of freedom of
transfer on the desegregation proposed in the July 29,
1969 plan for closing inner-city schools and transfer-
ring their students.

3. A report on freedom of choice or freedom of
transfer: How many children, by school or location
and race, chose to transfer out of and into the various
schools for the 1969-70 year.

4. Full reports on the current numbers and races of
the children and teachers in the system, school by
school, with percentages of each race for each school.

5. A report on the children being provided bus
transportation, school by school,

6. A description of what has been done to provide
the compensatory education programs proposed in the
July 29 plan and policy statement.
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7. A copy of all September and October, 1969, re-
ports of the Board to the Department of Health, Edu-
cation and Welfare.

Unless the Board has made the hard decisions needed to
desegregate the schools, the time spent on a computer plan
may well be just more time lost, and delaying decision may
simply compress into fewer months next year the decisions
that should have already been made. Therefore, in addi-
tion to the above, the Board is directed to answer by Octo-
ber 29, 1969, the following questions:

1. What, in verbatim detail, are the instructions
that have been given to Mr. Weil?

2. What is Mr. Weil’s assigned mission or goal?

3. What areas of the district is he directed to in-
clude in his program of re-drawing attendance lines?

4. What areas, if any, is he directed to exclude?
5. What schools will his program affect?

6. Will pairing, grouping or clustering of schools
be used by the Board as needed to supplement the com-
puter plan?

7. Will the Weil program of re-drawing attendance
lines produce desegregation of all the schools by Sep-
tember, 19707

8. If the Weil program does not produce desegrega-
tion of all the schools by September, 1970, what does
the Board plan to do to produce that result?

9. Will any plan produced by the Weil method or
any other re-drawing of attendance lines desegregate
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the schools if unrestricted freedom of transfer or free-
dom of choice is retained?

The value of the answers to these nine questions is sub-
stantially dependent on whether they are made by vote of
the full Board or by non-voting representatives such as
attorneys or other agents.

Pending receipt of the above information, the court will
defer action on the request for time extension. Action will
also be deferred for the present on the motions which have
been filed by the plaintiffs which include requests for aboli-
tion of freedom of choice and appointment of an outside
expert to devise a plan in default of Board action.

This the 10th day of October, 1969.
/s/ James B, MoMiLLax

James B. McMillan
United States District Judge



80a

Order dated November 7, 1969

On October 29, 1969, the United States Supreme Court
announced its decision in the Mississippi school case, Alex-
ander v. Holmes County, Case No. 632. That decision, the
most significant in this field since Brown v. Board of Educa-
tion, peremptorily reversed an order of the Fifth Circuit
Court of Appeals which, upon request of the United States
Attorney General, had postponed until 1970 the effective
desegregation of thirty Mississippi school distriets, and
had extended from August 11 to December 1, 1969, their
deadline for filing desegregation plans. The Supreme Court
held that the Court of Appeals

“x F ¥ should have dewied all motions for additional

. teme because continued operation of segregated schools
under a standard of allowing all deliberate speed for
desegregation is no longer constitutionally permissible.
Under explicit holdings of this Court, the obliga-
tion of ewvery school district is to terminate dual
school systems at owce and to operate mow and here-
after only wnitary schools. Griffin v. School Board,
377 U. S. 218, 234 (1964); Green v. School Board of
New Kent County, 391 U. S. 430, 439, 442 (1968).”
(Emphasis added.)

The Supreme Court further directed the Fifth Circuit Court
of Appeals to make such orders as might be necessary for
the immediate start in each district of the operation of a
“totally unitary school system for all eligible pupils with-
out regard to race or color.”

It is this court’s opinion that the word “dual” in the
Supreme Court opinion is another word for “segregated,”
and that “unitary” is another word for “desegregated” or
“integrated.” It is also this court’s opinion that although,
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as defendants say, this is not Mississippi, nevertheless the
Supreme Court’s prohibition against extension of time as
laid down in Alewander v. Holmes County is binding upon
this court and this school board, and bars the exercise of the
court’s usual discretion in such matters, and that to allow
the request of the defendants for extension of time to com-
ply with this court’s previous judgments would be contrary
to the Supreme Court’s decision and should not be done.
Therefore, and based also upon the considerations set out
in the memorandum opinion to be filed contemporaneously
herewith, the motion of the defendants for extension of time
for compliance with the court’s August 15, 1969 order is
denied. Ruling on all other pending motions is deferred.

This the 7th day of November, 1969.
/s/ James B. McMiLran

James B. McMillan
United States District Judge
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PRELIMINARY STATEMENT

On Wednesday, October 29, 1969, the United States
Supreme Court announced its decision in the Mississippi
school case (dlexander v. Holmes County, Case No. 632),
That decision peremptorily reversed an order of the Fifth
Circuit Court of Appeals which, upon request of the United
States Attorney General, had postponed until 1970 the ef-
fective desegregation of thirty Mississippi school distriets,
and had extended from August 11 to December 1, 1969, their
deadline for filing desegregation plans. The Supreme Court
held that the Court of Appeals

“x * * should have dewied all motions for additional
time because continued operation of segregated schools
under a standard of allowing all deliberate speed for
desegregation is no longer constitutionally permissible.
Under explicit holdings of this Court, the obliga-
tion of every school district is to terminate dual
school systems at once and to operate now and here-
after only umitary schools. Griffin v. School Board,
377 U. S. 218, 234 (1964); Green v. School Board of
New Kent County, 391 U. S. 430, 439, 442 (1968).”
(Emphasis added.)

The Supreme Court further directed the Fifth Circuit
Court of Appeals to make such orders as might be neces-
sary for the immediate start in each district of the opera-
tion of a “totally unitary school system for all eligible
pupils without regard to race or color.”

The Mississippi school districts in the Holmes County
case had degrees of desegregation ranging from nearly zero
to about 16% of the Negro pupils. They like Mecklenburg
hoped that their “freedom of choice” plans would satisfy
the Constitution.
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The request for time extension, and all later proceedings
in this cause, must be considered in light of the Supreme
Court’s reaffirmation of the law which this court has been
following, and in light of the urgency now required by the
Holmes County decision.

Tae Resvrrs or THE 1969 Pran

For pupil desegregation, the July 29, 1969 plan proposed
to close seven black inner-city schools (most or all of which
had previously been ear-marked for eventual “phase-out”)
and to transfer their 3,000 students in specified numbers
to named suburban schools. All the transferee schools ex-
cept West Charlotte were white. In addition, 1,245 black
students, in specified numbers, were to be transferred from
eight black or largely black schools to other designated
suburban white schools.

The plan was accepted and approved because of its ap-
parent promise to extend the opportunities of a desegre-
gated education to over 4,000 new black students.

The plan has not been carried out as advertised: (a)
Only 73 of the 1,245 scheduled for transfer from over-
crowded black schools have been so transferred; those 73
were transferred not to the schools designated, but to other
schools not mentioned in the plan. (b) It is now revealed
that the closed schools, which were billed in July to pro-
duce 3,000 black students for transfer, actually had only
2,627 students in them when the schools closed in June!
(¢) The Board allowed full freedom of choice for students
from the closed schools, and those students in large num-
bers elected to go to Harding High School, and to Williams
Junior High, Northwest Junior High and other black
schools, instead of to the assigned white schools. As a re-
sult, Harding High School was transformed immediately
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from 17% black to 47% black. This produced community
consternation but no racial disorder among the students.
The result may be deplorable, but the fact that the students
at Harding High School have adjusted peaceably to the
situation (like others before them at Cornelius, Davidson,
Olympic, Randolph Road, Hawthorne and Elizabeth, and
like the people of Anson and other North Carolina counties)
shows that Mecklenburgers can live with desegregated
schools. (d) The transfers proposed simply appear never
to have been made to most of the suburban schools named
in the plan. (e) The plan therefore transferred to white
schools only 1,315 instead of the promised 4,245 black pu-
pils! From closed schools, the elementary transferees num-
bered 463 instead of the advertised 1,235; junior high
transferees were 273 instead of 630; and senior high trans-
ferees were 506 instead of 1,135; and from overcrowded
schools 73 instead of 1,245. If Harding (47% black, 630
Negro students), Olympic (42% black, 376 Negro students),
and Wilmore (49% black, 228 Negro students) should be
allowed to continue their rapid shift from white to black,
the net result of the 1969 pupil plan would be nearly zero.

Faculty desegregation has significantly and commendably
improved since the April 27 order. Nevertheless, only six
“black” schools and one “black” kindergarten have pre-
dominantly white faculties; and 98 out of the 106 schools
and kindergartens in the system are today readily and
obviously identifiable by the race of the heavy majority of
their faculties.

The “performance gap” is wide.
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TaE SrruaTioNn Topay

The following table illustrates the racial distribution of
the present school population:

ScrnooLs READILY IDENTIFIABLE As WHITE

NUMBER OF NUMBERS oF STUDENTS

% WHITE ScHOOLS WHITE Brack ToTALs
100% 9 6,605 2 6,607
98-99% 9 4,801 49 4,850
95-97% 12 10,836 505 11,341
90-94% 17 14,070 1,243 15,313
86-89% 10 8,700 1,169 9,869
57 45,012 2,968 47,980

ScrooLs READILY IDENTIFIABLE AS BLACK

NUMBER OF NUMBERS OF STUDENTS
% BLACK ScHOOLS WHITE Brack ToTAaLs
100% 11 2 9,216 9,218
98-99% 5 41 3,432 3,473
90-97% 3 121 1,297 1,418
56-89% 6 989 2,252 3,241
25 1,153 16,197 17,350

ScHooLs NoT READILY IDENTIFIABLE BY RACE

NUMBER OF
% BLACK ScHooLS
32-499 10
17-20% 8
22-299% 6
24

Torars: 106

‘WHITE

4,320
5,363
3,980

13,663
59,828

2,868
1,230
1,451

5,549
24,714

NUMBERS OF STUDENTS
Brack

ToTALs
7,188

6,593
5,431

19,212
84,542

Some of the data from the table, re-stated, is as follows:

Number of $€hools ... 106
Number of white pupils ..o 59,828
Number of black pupils ....ooooooooeeemeeceeeececene 24,714
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TOtAl PUDILS woooooeeoeoemeeeee oo eecnearcaemm s sneme s 84,542
Per cent of white pupils ...o.ooooorceeemoommmemserneeeneces 71%
Per cent of black pupils .. oo 29 %
Number of “white” schools ... .o 57
Number of white pupils in those schools ............... 45,012
Number of “black” scho0ls .......cooooroeoeeecemeeeicenes 25
Number of black pupils in those schools ................... 16,197
Number of schools not readily identifiable by race 24
Number of pupils in those schools ..ot 19,212
Number of schools 98-100% black ..cccooreis 16
Negro pupils in those schools ... 12,648
Number of schools 98-100% white ..oooooooooieiiaeeee 18
‘White pupils in those schools ...l 11,406

Of the 24,714 Negroes in the schools, something above
8,500 are attending “white” or schools not readily identifi-
able by race. More than 16,000, however, are obwviously
still in all-black or predominantly black schools. The 9,216
in 100% black situations are considerably more than the
number of black students in Charlotte in 1954 at the time
of the first Brown decision. The black school problem has
not been solved.

The schools are still in major part segregated or “dual”
rather than desegregated or ‘“unitary.”

The black schools are for the most part in black residen-
tial areas. However, that does not make their segregation
constitutionally benign. In previous opinions the facts re-
specting their locations, their controlled size and their
population have already been found. Briefly summarized,
these facts are that the present location of white schools
in white areas and of black schools in black areas is the
result of a varied group of elements of public and private
action, all deriving their basic strength originally from
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public law or state or local governmental action. These ele-
ments include among others the legal separation of the
races in schools, school busses, public accommodations and
housing ; racial restrictions in deeds to land; zoning ordi-
nances; city planning; urban renewal; location of public
low rent housing; and the actions of the present School
Board and others, before and since 1954, in locating and
controlling the capacity of schools so that there would
usually be black schools handy to black neighborhoods and
white schools for white neighborhoods. There is so much
state action embedded in and shaping these events that the
resulting segregation is not innocent or “de facto,” and the
resulting schools are not “unitary” or desegregated.

Freepom or CHOICE

Freedom of choice has tended to perpetuate segregation
by allowing children to get out of schools where their race
would be in a minority. The essential failure of the Board’s
1969 pupil plan was in good measure due to freedom of
choice.

As the court recalls the evidence, it shows that no white
students have ever chosen to attemd awmy of the “black”
schools.

Freedom of choice does not make a segregated school
system lawful. As the Supreme Court said in Greewn v.
New Kent County, 391 U.S. 430 (1968):

“* * * Tf there are reasonably available other ways,
such for illustration as zoning, promising speedier and
more effective conversion to a unitary, nonracial school
system, ‘freedom of choice’ must be held unacceptable.”

Redrawing attendance lines is not likely to accomplish
anything stable toward obeying the constitutional mandate
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as long as freedom of choice or freedom of transfer is re-
tained. The operation of these schools for the foreseeable
future should not include freedom of choice or transfer
except to the extent that it reduces segregation, although
of course the Board under its statutory power of assign-
ment can assign any pupil to any school for any lawful

reasomn.

TuE “NATIONAL STANDINGS”

The defendants filed some statistics concerning the one
hundred largest sehool systems in the country, and say that
Charlotte-Mecklenburg desegregation compares favorably
with that in most of those systems. That may well be so.
The court is not trying cases involving the other ninety-
nine school boards, and has not studied any evidence about
them and does not know their factual nor legal problems.
The court in its first order of April 23, 1969 has noted the
substantial desegregation achieved in certain areas in the
Charlotte-Mecklenburg system, and is still aware of it. The
fact that other communities might be more backward in
observing the Constitution than Mecklenburg would hardly
seem to support denial of constitutional rights to Mecklen-
burg citizens. The court doubts that a double standard
exists. The Attorney General of the United States has
filed suit for desegregation in Connecticut as well as in the
whole State of (eorgia. One of the most stringent de-
segregation orders on record was entered recently against
a school board in the City of Chicago. Constitutional rights
will not be denied here simply because they may be denied
or delayed elsewhere. There is no “Dow-Jones average”
for such rights. With all due deference to the complexities
of this school system, which have already been fully noted



89%a
Memorandum Opinion dated November 7, 1969

in previous opinions, the Board and the community must
still observe the Constitution. The fact that the school
system ranks high in some artificial “national standings”
or that one-third of the Negro students do attend desegre-
gated schools or predominantly white schools is no answer
to the constitutional problems presented by sixteen thou-
sand black Mecklenburgers still going to all-black or largely
black schools in this predominantly white community.

Tue ProspecTs ror THE FUTURE

The second part of the Board’s report is answers to the
court’s questions designed to determine whether the Board
has made the hard decisions necessary to desegregate the
schoos.

The answers show that those decisions have not been
made.

The computer expert has been given restrictions which,
taken at face value, indicate that his work will not lead to
desegregation of all the schools. One such restriction has
the apparent effect of limiting attendance to those who live
a maximum of roughly a mile and a half from the school.
(This is the requirement that all grids or areas must be
“contiguous to the home grid or to grids which are con-
tiguous to the home grid.”) Another is the limitation that
no school attended by whites should have less than a 60%
white student population. (Unless this were coupled with
a further requirement that no school attended by blacks shall
have more than a 40% black student population, this appears
to put the black schools “off limits” for his study.) The
original verified motion of the School Board contained two
other limitations. Those were that “a ‘desirable’ racial
balance should be obtained” and that “reasonable limitation
on distance of travel for a child has been imposed.” The
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record is silent on what these limitations mean and whether
they are still in effect.

The Board has not accepted pairing and grouping and
clustering of schools as legitimate techniques, but has
simply indicated that it will “consider” those techniques
where they offer “reasonable prospects of producing stable
desegregation * * *.” (Emphasis added.)

The report states unconditionally that:

“The information supplied by the systems analysis ap-
proach will not produce desegregation of all schools
by September, 1970. Dramatic results are expected.
It is hoped that the number of all white and all black
schools will be substantially reduced. The number of
such schools cannot be determined at this time.” (Em-
phasis added.)

The report also says that:

“* * ¥ The Board of Education does not feel that it will
be possible to produce pupil desegregation in each
school by September, 1970. 1t is expected that faculties
will fairly represent a cross section of the total faculty
so that most and possibly all schools will not have a
racially identifiable faculty. Furthermore, the restruc-
turing of attendance lines coupled with faculty de-
segregation may satisfy constitutional requirements.”
(Emphasis added.)

The School Board is sharply divided in the expressed
views of its members. From the testimony of its members,
and from the latest report, it eannot be concluded that a
majority of its members have accepted the court’s orders
as representing the law which applies to the local schools.
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By the responses to the October 10 questions, the Board
has indicated that its members do not accept the duty to
desegregate the schools at any ascertainable time; and
they have clearly indicated that they wntend not to do it
effective in the fall of 1970. They have also demonstrated
a yawning gap between predictions and performance.

Withholding or delaying the constitutional rights of
children to equal educational opportunity on such vague
terms as these is not the province of the School Board nor
of this court.

Furthermore, since the Supreme Court has now pro-
hibited lower courts from granting extensions of time, it
may well be that the gradual time table laid down by this
court’s April 23, 1969 order contemplating substantial
progress in 1969 and complete desegregation by September
1970) was and is too lenient.

If the plan tendered by the School Board on November
17, 1969 is thorough and informative, and sufficiently shows
an unconditional purpose on the part of the Board to com-
plete its job effective by September, 1970, the Board may
perhaps be allowed to adhere to the existing time table.
Certainly a Mecklenburg plan ought if possible to be pre-
pared by the Mecklenburg School Board and its large and
experienced staff, rather than by outside experts. Decision
on that and other pending questions must await further
developments, including the Board’s November 17, 1969
report.

CoNCLUSIONS

The school system is still diseriminatorily segregated by
race and maintained that way by state action. In many
ways it is not in compliance with the Constitution. The
Board has not shown a valid basis for an extension of time
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to comply with the court’s judgment; it has shown no in-
tention to comply by any particular time with the consti-
tutional mandate to desegregate the schools; and it hag
suggested its intention not to comply by September, 1970,
In spite of those facts the court would like as a matter of
discretion to grant some of the time extension requested,
but is of the considered opinion that in Alexander v. Holmes
County the Supreme Court has prohibited the exercise of
such discretion. The findings of fact in this opinion will
be considered, along with facts found in previous orders,
opinions and memoranda, as the basis for such future judg-
ments and orders as may be appropriate, including such
Judgments and orders as may be appropriate upon receipt
of the Board’s November 17, 1969 plan. All statements of
fact in this memorandum opinion, whether or not labeled
as such, shall be deemed findings of fact, as necessary to
support such judgments and orders.

This the 7th day of November, 1969.
/s/ JameEs B. McMiLraw

James B. McMillan
United States Distriet Judge
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On April 23, June 20 and August 15, 1969, the defendant
school board was ordered to file plans to desegregate the
schools of Charlotte and Mecklenburg County, North
Carolina. The defendants have admitted their duty to
desegregate the schools; considerable progress has been
made toward desegregation of faculties; and progress, pre-
viously noted, has been made in some other areas. The
schools, however, remain for the most part unlawfully
segregated. The facts supporting that conclusion in all
the court’s previous orders are reiterated here.

The issue is what to do pursuant to the board’s latest
plan, filed November 17, 1969. The plan recites the follow-
ing ostensible purpose:

“The Board of Education has embarked upon a com-
prehensive program for the purpose of restrueturing
attendance lines involving all schools and all students
served by the system. The primary purpose of this
program is to achieve further desegregation in as
many schools as possible * * *”

The plan says that a computer analyst has been hired
to draw up various theoretical possible school zone atten-
dance lines, and that school personnel, before February 1,
1970, will draw the actual lines.

The details of the plan show that it contains no promise
nor likelihood of desegregating the schools.

The plan and the report accompanying it say (emphasis
added):

“No school distriet to which white students are assigned
should have less than 60 per cent white student popula-
tion to avoid ‘tipping.’” (Plan, page 2.)

* * * * *
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“_..it is the plan of this School Board to limit schools
to which white students are asstgned to those schools
in which it is possible to provide a student population
which is at least 60 per cent white.” (Plan, page 5.)

% * %* * *

“In determining the initial attendance lines, the ratio
of black to white students will not exceed 60% white—
40% black Waere tHE ScHOOL I1s DESEGREGATED.”
(Report, page 5.)

“4 majority of the Board of Education believes that
the comstitutional requirements of desegregation will
be achieved by the restructuring of attendance lines,
the restricting freedom of tramsfer, and other provi-
sions of this plan. The majority of the Board has,
therefore, discarded further comsideration of pairing,
grouping, clustering and tramsporting.” (Plan, page 6.)

The strongest claim made in the plan with respect to
the all-black schools is that among 43 elementary schools
in the densely populated areas of Charlotte it is “theoret:-
cally [school board’s emphasis] possible to populate these
schools with the following ratios of black students: . . .
Seven (7) schools in which the black student population
is 100 per cent.” (Plan, pages 3 and 4.) Since the 100%
black elementary schools in the system (Billingsville, Marie
Dayvis, Double Oaks, First Ward, Lincoln Heights, Oak-
lawn and University Park) number exactly seven, this
language obviously proposes that these seven schools will
remain all-black.

The plan contains no factual information nor estimate
regarding plans for desegregation of the 31 other elemen-
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tary schools, the 20 junior high schools, and the 10 senior
high schools in the system.
Concerning faculty desegregation the plan says:

“During the 1970-71 school year, the Board of Eduea-
tion will staff each school so that the faculty at each
school will be predominantly white and, where practi-
cable will reflect the ratio of white and black teachers
employed in the total faculty of the school system.”
(Plan, page 7.)

With regard to the physical facilities, the court on
August 15, 1969, ordered the defendants to produce by
November 17 “A detailed report showing, complete with
figures and maps, the location and nature of each construc-
tion project proposed or under way, and the effect this
project may reasonably be expected to have upon the pro-
gram of desegregating the schools.” In response to that
order, the plan lists the names of 21 out of 91 projects,
expresses a few opinions and conclusions about the build-
ing program, and promises a partial study by February 1,
1970 and a “general long range study” “by Jumne of 1970,”
but it sheds no factual light on the effect of any part of
the building program on the segregation issue. Since the
board has, in seven months, failed to produce a program
for desegregation, it is only natural that they can not
predict the effect of any particular building project on such
a program. The court has yet not received information
necessary to appraise the effects of current building
activity on the current unprogrammed course of desegre-
gation.

‘When the plan is understood, it boils down to this:

1. It proposes to re-draw school zone lines, and to
restrict freedom of choice, which the court had already
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advised the board to eliminate except where it would
promote desegregation. It states no definable desegre-
gation goals.

2. The “60-40” ratio is a one-way street. The plan
implies that there will be no action to produce desegre-
gation in schools with black populations above 40%,
and that no white students are to be assigned to such
schools.

3. Continued operation of all seven of the all-black
elementary schools would be assured. The same would
appear to be true for the entire group of 25 mostly
“black” schools, mentioned in the court’s November 7
order, which serve 16,197 of the 24,714 black students
in the system.

4. Transportation to aid children transferring out
of segregated situations (which was ordered by the
court on April 23 as a condition of any freedom of
transfer plan, and which was a part of this plan as
advertised in the board’s October 29 report) has been
eliminated from the plan as filed with the court.
Inevitable effects of this action would be to violate
the court order and to leave the children recently re-
assigned from seven closed black inner-city schools
with no way to reach the suburban schools they now
attend! This is re-segregation.

5. Other methods (pairing, grouping, clustering of
schools) which could reduce or eliminate segregation—
and which the board, on October 29 when it was asking
for a time extension, promised to consider—have now
been expressly left out of the plan.

6. No time is set to complete the job of faculty and
pupil desegregation.
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7. In the written argument (“Report”) filed with
the plan, with the candor characteristic of excellent
attorneys, the board’s attorneys say:

“Tt is important that the Court does not construe
the information submitted in the plan relating
to racial ratios of elementary schools as being
in the nature of a guarantee by the Board since
it is anticipated the results of restructuring the
attendance lines may produce a greater or lesser
degree of desegregation, the extent of which can-
not be determined at this time.” (Report, page 4;
emphasis added.)

The defendants have the burden to desegregate the
schools and to show any plan they propose will desegregate
the controls. They have not carried that burden. Re-draw-
ing school zone lines won't eliminate segregation unless the
decision to desegregate has first been made.

Tue ScHOOLs ARE STILL SEGREGATED

The extent to which the schools are still segregated was
illustrated by the information set out in previous orders
including the order of November 7, 1969, Nearly 13,000
out of 24,714 black students still attend schools that are
98% to 100% black. Over 16,000 black students still attend
predominantly black schools. Nine-tenths of the faculties
are still obviously “black” or “white.” Over 45,000 out of
59,000 white students still attend schools which are ob-
viously “white.”

Tue Resurr 1s Unequar Epucation

The following table further illustrates the results.
Groups A and B show that sixth graders, in the seven
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100% black schools the plan would retain, perform at about
fourth grade levels, while their counterparts in the nine
100% white elementary schools perform at fifth to seventh
grade levels, Group C shows that sixth graders in
Barringer, which changed in three years from 100% middle
income white to 84% Negro, showed a performance drop
of 1% to 2 years. Group D shows however that Randolph
Road, 72% white and 28% Negro, has eighth grade per-
formance results approximately comparable to Eastway,
which is 96% white, and Randolph results are approxi-
mately two years ahead of all-black Williams and North-
west. Until unlawful segregation is eliminated, it is idle
to speculate whether some of this gap can be charged to
racial differences or to “socio-economic-cultural” lag.





