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out transportation, but we were figuring that and the game
has changed so much with me to get up one set of figures
to present and then come back to another one, I'd have to
go back and dig all those out to see who would be eligible.
‘We did figure it up one time, those we estimated would be
eligible by State, but how that would apply to what I have
done here, rezoning, I’d have to go back and figure that all
up again.

Q. The only thing I’m asking you is under your present
operation what percentage of the students who are eligible
for transportation take advantage of it. A. I do not know.

Q. Do you have any approximate figure? A. I do know
this, that there are large numbers of children [129] that
are eligible for transportation that if they did exercise
their right to ride the bus, there would be a considerable
increase in the numbers riding. For example, you men-
tioned Kast Mecklenburg. East Mecklenburg has approxi-
mately 2100 children. I believe our reports show that only
about 600 of them ride the bus. So there are 25, I believe
we stated, that are in the area eligible—maybe I'm getting
tangled with South Mecklenburg here—but, anyway, ap-
proximately 25 eligible in the present area . . . not eligible
for transportation, excuse me. And of the balance, if we
use 2100 and take 25 from that and that leaves you 2075,
only approximately 600 of those children are not exercising
that right. I use that as an example to show you if all the
children did exercise the privilege of riding that there
would be a considerable increase in our present transporta-
ton under the State law. We find that this will vary from
area to area. The percentage riding at South Mecklenburg
will be greater than the ones riding from East Mecklenburg,
and we can come on to West Mecklenburg and all the
schools and you would find this to be true. This is where
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I came at it a minute ago, saying that the children in rural
areas and other economically deprived areas of our present
system, that more of those children ride than do youngsters
in the more affluent areas.

Q. Do you have an average? A. No, sir, I don’t.

[1301 Q. Well, if we took the number of students from
these lists that you have supplied to determine those eligible
and used your monthly reports to get the average number
of students who are transported, we can determine the
average number of students in the system who are eligible
for transportation but who provide other means for getting
to and from school. A. Yes, sir, we’d have to do that with
the principals school by school in order to get that.

Q. The monthly reports would show that, wouldn’t they?
A. No.

Q. They don’t show the number of students transported
each month? A. They show the number of children but
they don’t show the number eligible.

Q. I know, but we can take your list of the pupils in
the school who are residing within a mile and a half radius
of the school and subtract that from the total number as-
signed to determine the total number eligible, could we not?
A. Yes. On the original 23,384 we took off of the senior
high schools where we fairly well knew the senior high
schools, which was the easiest for us to do, and applied
a percentage to get that 23,384. Otherwise that number
would have been much larger than the figure I showed.
We did apply that to the senior high schools because these
are youngsters who drive to school.

Q. You didn’t apply it to these later figures that you
submitted [131] to the Court. A. The rezoned figures,
no, because it was an entirely different picture then be-
cause you begin to get into areas where youngsters do not
have the means of furnishing their own transportation.
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Q. Mr. Morgan, isn’t East Mecklenburg and South
Mecklenburg still there and don’t you still have these same
exceptions in the East Mecklenburg and the South Meck-
lenburg rezoned attendance areas? A. The areas that are
presently in East Mecklenburg you’re saying? Mr. Cham-
bers, look here. What I'm saying is youw’ll find these chil-
dren down in this area here. ...

Q. You’re going to the southern part? A. The southern
part of East Mecklenburg’s area. Youw’ll find a very high
percentage of these youngsters riding the bus to school,
whereas when you get in closer to East Mecklenburg you
will find youngsters driving to school or parents are drop-
ping them off at school on their way to work. That’s the
only way I know to explain it.

Q. Well, the point is you did not apply the formula that
you indicated you used in your earlier reports which con-
sidered students eligible but who did not ride the bus in
the figures that you submitted to the Court of the number
of students who would be entitled to bus transportation
under the Court ordered plan. [132] A. The 23,384 would
be a much higher figure because from senior high schools
only we tried to make sure we were trying to use the same
thing and not inflate the figures. We used those percentages
—and I’ll say this—for only those children in the areas I
described to you. When we begin to move out into areas
where we knew they used transportation, we applied maybe
95% of them would ride.

Q. Did you apply any sort of formula like that to the fig-
ures you submitted to the Court on March 17¢ A. We used
the same basis for figuring those that we did originally.

Q. You applied the percentage formula? A. Yes, sir.

Q. For East Mecklenburg? A. Yes, sir.

Q. I thought when we went through Kast Mecklenburg
the other day to determine that you’d have about 469 who
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live in the rezoned area, 4 who were now transported and
465 who would be eligible. A. That’s what I was trying to
explain to you here. In this rezoned area of East Mecklen-
burg we took these children in this area originally in the
23,384 and we applied about a 95%. See this area right
here. In these grids up here we said that approximately
95% of those children would use transportation in the
23,384. In this 19,000 figure here that [133] we used, we
used the same, we went on the same basis.

Q. You applied 95% or 100%? A. 95%.

Q. Would you show me on the affidavit you submitted on
March 17 where you applied only 95% A. Well.. ..

Mr. Horack: Mr. Chambers, he didn’t say that he
had said that in his affidavit, I don’t believe.

Mr. Chambers: Well, that’s all I’ve been asking
him about.

Mr. Horack: He’s explained to you, as I under-
stand, how he arrived at the figures submitted, and
it was on a school by school experience basis.

Q. Let me ask this question. Mr. Morgan, in the affidavit
you submitted to the Court did you list as additional stu-
dents to transport 100% of the students eligible in all of
the areas? A. In the rezoned areas?

Q. Yes, sir.

Mr. Horack: He said 95%.

A. 1 said we applied the same principles to those that we
did utilizing the entire area. Down here we may have said
only 35% would use it down in here.

Q. Let’s take East Mecklenburg and let’s apply your
formula. We didn’t go through counting the grids but let’s



1169a
Deposition of J. D. Morgan March 19, 1970

count the [134] grids in East Mecklenburg and use your
printout chart and see how you applied 95%.

Mr. Horack: I object to this line of questioning,
Mr. Chambers. Mr. Morgan assuredly is not a statis-
tician and it’s already been represented that he
worked together with a staff of 11, 12 or more people
with computers that worked out this data and I don’t
think it’s fair to put him in the middle of all this
detailed data when admittedly he is not a statistician
and require him to come up with a specific figure.
Therefore, I object to this approach and really
should have interposed that same objection on some
of the same matters and techniques when we were
convened yesterday.

Mr. Chambers: Mr. Horack, Mr. Morgan testified
that they had determined the number of eligible
pupils in the rezoned area, those additional ones
that would be added to the area and had applied
a formula of 95% of these pupils in the inner-city
who would take advantage of it and would elect to
be transported rather than provide their own means
of transportation. He has also testified that in the
area nearer to East Mecklenburg that most of those
students, although eligible, [135] provide their own
means of transportation and that they had applied
a formula for those students, too. The only thing
we asked Mr. Morgan is to show us how he applied
that formula.

A. The thing, Mr. Chambers, that I’m having difficulty
with here is determining those grids that a part of them
are in the area and I testified that the printout that they
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have on house by house, or student by student in the grids
that the school he attends is coded there.

Q. Mr. Morgan, for the 95% formula you indicated you
were concerned with the inner-city children in the northern
part of the East Mecklenburg school district. This, I
thought, would be concerned with the students from grid
377A north. A. It would also be concerned, Mr. Chambers,
in inner-city, of the children here.

Q. You're talking about grid 458A? A. That portion
of it.

Q. But you just testified that students in this area
generally provide their own means of transportation to
school. A. Well, I didn’t testify that particular area.
I said in the area as a whole. You’ll have to know the
particular areas and know where that is in order to know
whether they do or not.

Q. Do you know that area? A. Yes, sir, it’s just off of
Sharon Amity.

[136] Q. Isn’t that the section where students generally
provide their own transportation? A. Off of McAlway
and those streets in there, not altogether, no, sir.

Q. You testified a moment ago that you had about 2000
students under the old zone at East Mecklenburg who
were eligible for transportation and you transport ounly
600. A. I believe the records will show that.

Q. And you said that because you were adding the
northern section of that attendance zone that you thought
that about 95% of the students would elect to be trans-
ported by public transportation. A. I said of the rezoned
area to East Mecklenburg. There are other areas in there
other than these areas that have been rezoned.

Q. I understand that but you testified that in the area
immediately northwest of East Mecklenburg that those
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students generally provide their own transportation. A. I
didn’t say all of them would.

Q. I understand. We have a figure of one-third of the
students in the old attendance zone who have elected to
be transported by public transportation; two-thirds pro-
vide their own means of transportation. A. I’ll have to
go back. I came up here with a total of 577 and I have
here, lived in rezoned area 469; 4 are now being [137]
transported; 465 that are being rezoned. As I counted
the area, I didn’t count all the blocks that you mentioned,
Mr. Chambers, because part of that is already in the
East Mecklenburg area. See, I didn’t count 377. Here is
the Fast Mecklenburg area at the present time so I didn’t
count that. You said 377, I didn’t count that.

Q. Are 345C, A, and 320 C and A, are these presently
in the zone? A. Yes, sir . ... no, no. And 319B and D.

Q. Mr. Morgan, just looking at the map, you say that
600 students are electing to be transported in the old zone
and you say that most of these students are coming from
the southeastern part of the zone. A. No, no, I didn’t say
that. I said that a larger number of children in this south-
east, south of the school will utilize transportation more
than they will in the area immediately around East Meck-
lenburg and I did not include areas on farther out because
we have found they use transportation more than those
that live immediately around the school where the parents
drive by the school or take them.

Q. Let me ask you this, Mr. Morgan. Apparently
presently only one-third of the students in East Mecklen-
burg who are eligible for transportation elect to ride public
buses, 600 of 2000.

Mr. Horack: You mean school buses.
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Q. School buses, yes. Is that correct? [138] A. Yes.

Q. In your report that you submitted to the Court on
March 17 you said that 469 students lived in the rezoned
area, additional students. A. Yes.

Q. Is that correct? A. Yes.

Q. 469 new students were added to the rezoned area,
is that correct? A. Yes.

Q. What percentage of those students did you determine
under the formula that we have talked about under the
present system would elect to provide their own means
of transportation? A. All right. 100% because 465 and
4 makes 469.

Q. So you say you are not applying any percentage
formula to the affidavit you submitted on March 17. That’s
all T asked you before. A. I see what you mean now.
No, I took the number of children.

Q. You used the percentage of 100%? A. Right.

Mr. Chambers: I have no further questions.

By Mr. Horack :

Q. Mr. Morgan, it’s a fact, is it not, that in assembling
all this data in these two recent submissions in response
to the Court’s request as contained in the order that I
believe was [139] dated March 6 you did have a group
of people working with you to ferret out all this informa-
tion and to check and cross check it, did you not? A. I
had a total, I believe, of eleven people who worked with
me in compiling all of the data. Some of those worked
on the maps for the Court. Others worked with me on the
counting of the rezoned children and the other data that
was required.

Q. In your affidavit you gave an estimate of the total
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amount of man hours that were employed. I ask you what
that figure was and if that represents all of the time that
ultimately was used on this project. A. At the time I gave
you that, Mr. Horack, there were other hours put in after
that were not included in the hours I gave you. I believe
I gave you some approximately 600 man hours and I be-
lieve that some of us worked some additional time which
brought it to about 675, as I recall, total hours, of the
people who worked with me plus the secretaries who we
used on various occasions to help us, doing the typing and
working the reports out.

Q. Would it be fair to describe this as being a very
laborious process?

Mr. Chambers: I object to that.
Mr. Horack: Well, strike it.

Q. Mr. Morgan, refer to the cover page of item 2. I
direct your attention to the column entitled now trans-
ported which shows [140] a grand total of 9,016. Would
you please tell us whether you anticipate the children
represented by that total figure, that they will travel a
greater or lesser distance than they are now traveling?
A. T have stated here that a substantial number of them
will travel a greater distance.

Q. Would you explain why? A. Well, using the high
school map. . . .

Q. I direct your attention to the West Charlotte area
under the Court plan. If you think that would be truly
representative, please comment on that or if you don’t
think it will, pick out another omne. Pick out whichever
one you think best illustrates whatever you have to say.
A. The children here presently being transported to
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Independence and the children in the area that have been
rezoned from Garinger to West Charlotte will travel a
greater distance to school than they would have to ... .
they’ll travel a greater distance farther to West Charlotte
than they would to Garinger or Independence. You can
see by the map the distance to these two schools and so you
see they are traveling . . . . I don’t know how much
distance—it would have to be calculated—but it’s a con-
siderable distance to West Charlotte.

Mr. Chambers: I object to the word considerable.

Q. What effect, if any, would these greater distances
have on costs of bus operations and time of students
traveling? [141] A. Well, it’s additional mileage which,
of course, is going to take more money for operation.

Q. I direct your attention to the map that was colored
up and submitted to the Court, map #1, attendance areas
for elementary schools.

Mr. Chambers: Showing the paired schools?

Q. That’s right, showing the paired schools, and when we
began our deposition yesterday we were measuring as the
crow flies with a ruler the various distances between the
respective paired schools. Comment, if you will, what
effect of the distance the bus must travel and the distance
the children must be transported with reference to the
areas that lie beyond the school, using Olde Providence
as an example. A. The children in Olde Providence that
are paired with the youngsters in First Ward, the fifth and
sixth grade youngsters traveling to First Ward, of course,
will travel a much greater distance but, by the same token,
the children in grades 1 through 4 paired with the young-
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sters in Olde Providence will, by the same token, have to
be transported much farther.

Q. What I'm asking you to comment on, using Olde
Providence Elementary as paired up with First Ward as
an example, how will it effect the distance traveled for
those 4th and 5th graders who will be cross-bused to First
‘Ward who live in the various southern portions of what is
shown in brown as the [142] Olde Providence area on
this map. A. Well, Mr. Horack, it’s the 5th and 6th grade
youngsters.

Q. Excuse me, bth and 6th grade youngsters. A. A 5th
or 6th grade youngsters that is on Highway 51 that’s
picked up by bus there and travel to Ray Road. . . .

Q. Are you pointing to the more southernly margin?
A. T'm pointing to the most extreme margin, yes, sir. That
are picked up on 51 and travel to Olde Providence must
then travel on the nearest route to get to First Ward.

Q. So that extra distance would be in addition to what-
ever the measured distance is between the two schools,
two paired schools involved, is that correct? A. Yes.

(Off the record at this point by consent.)

Q. There were certain inner-city children—is that begin-
ning with the 1969-70 school year? A. Yes, sir.

Q. Who were transported from the certain inner-city
schools out to certain outlying schools located predom-
inantly in the white suburban area. Would you please
tell us what your conclusions are from having made that
study of the number of buses and the distances now being
traveled by those buses? First of all identify the inner-
city schools previously attended by those children and the
schools in the predominantly white areas to which they are
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now being transported. [1431 A. This information came
from the fourth month bus report for those youngsters
who were assigned by the Board which was approved by
the Court for closing and assigned to outlying schools.
There were a total of 30 buses that traveled for that
month 1,051 3/10 miles. I divided the 30 buses into that
to get the average daily mileage per bus.

Q. And what was the daily average per bus? A. 35
miles daily.

Q. Is that round trip? A. Yes, sir.

Q. So half of that would be a one-way trip and it would
171% miles one way, is that correct? A. Yes, sir.

Q. I ask you to identify the inner-city schools previously
attended by these children and also the schools to which
they are now being transported.

(Off the record at this time by consent.)

Q. I believe I have a list and I would read them off to
you, Mr. Morgan, and you will simply tell me whether I'm
correct or not.

Mr. Chambers: If it was showing the time. .

A. T can give the schools from memory and then I’ll stand
to check myself.

Q. First of all the inner-city schools. A. The schools
were Fairview, Bethune, Zeb Vance, Isabella [144]1 Wyche,
Alexander Street, Ervin Avenue and Metropolitan Senior
High School.

Q. To what outlying schools are these children now being
transported? A. They were assigned to Olde Providence,
Beverly Woods, Sharon, Selwyn, Park Road, Idlewild.
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Q. By referring to one or more of the maps already
in evidence, using the same ruler technique employed
earlier in this deposition yesterday, you could measure
by a rule as the crow flies the distance between these inner-
city schools and the outlying schools to which the children
are now being transported, could you not? A. Yes.

Q. Would such a crow fly rule measurement be indica-
tive of the actual distance traveled by one or more these
30 buses to which you referred? A. In some schools yes,
in some schools no.

Q. Why not in some schools? A. Well, because the
children do not travel from school to school. They travel
from their home to the school.

Q. Do they travel as the crow flies, as the straight line
rule would measure? A. No, but they have to travel the
nearest and safest route for them to follow.

Q. Is that or is that not normally a longer distance
than the [145] crow flies? A. Yes.

Q. You testified that in computing your figures to
ascertain the number of additional buses which will be
required, namely, a total of 422, you have based this
on what we refer to as a 54-capacity bus, is that correct?
A. Yes, sir,

Q. What, if anything, do you have to say with reference
to the use of H4-passenger or larger capacity buses in the
in-town areas, inner-city areas? A. Well, ...

Q. As far as the suitability of large buses or small buses
or whatever. A. We will find many instances of where
it would probably be necessary to use smaller buses. I
indicated yesterday that there would be 36-, 48-passenger
buses and there would also be occasions when we would
be able to use the larger capacity bus, the 67-capacity
bus, but our estimates are that it will average out to a
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54. It could be that when we get deeply involved with
inner-city transportation that we will find it necessary
for maneuverability in the inner-city to use a smaller bus.
We are experiencing this now, where we could use to
advantage smaller buses although we have 54 capacities
now running in these 30 buses we are presently using.
So until the routes are established and the determination
of [146] where the children live and how will be the safest
and best way to serve these youngsters, we will not know
exactly what capacity buses are needed on each route, but
I'm fairly confident it will average out to a 54-passenger
bus. And if I might interject something else here, Mr.
Horack, I have never said that what we’re doing in our
present transportation system is the safest and best way
of transporting children. If we had the money and could
afford the additional buses, I would seat every child that
rides a bus and we would put a seat belt on that bus.

Q. You mean on the child. A. A seat belt on the bus
so the child could buckle himself in because I think it's
not only in the inner-city area but all over that I feel this
is a much needed safety piece of equipment needed on
our buses.

Q. How would you relate what you have just said to
the desirability or undersirability of allowing children to
stand on buses? A. I don’t consider it the safest and best
way for children to ride and I have so indicated that I have
never felt that and although we try with our present system
to have children seated, we try to only have those standing
that have to stand the shortest distances.

Q. Who would be those who would stand the shortest
distance? A bus at the beginning of the pickup route
of the bus, I [147] presume the bus is empty when it
starts and it fills up as it goes along, is that correct!?
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A. Yes. An example of an undesirable situation where we
need to do something about it was the example Mr.
Chambers pointed out this morning of the number of
children riding those two loads to Randolph Junior High
School where we have 68 children on a bus. This is not
desirable, but. . . .

Q. Why do you permit it? A. Well, Randolph is a fairly
compact area and the children that get on last have the
shortest distance to ride and we do not have buses to
solve all those problems.

Q. Why don’t you get the buses? A. Well, it’s a matter
of funds.

Q. Along this same line, would you care to comment,
please, with reference to the standup problem, if it is a
problem, comparing junior and senior children standing
up on the one hand and elementary children on the other
from a safety standpoint.

Q. Well, from the safety standpoint I consider it more
dangerous, of course, for elementary children to stand
than I do either junior or senior high school.

Q. Why? A. Well, they are smaller youngsters; there
are discipline problems on the bus, they are pushing and
shoving and horseplay that should not go on. However,
it does go on and the [148] youngster is not as conscious
of safety as the older child is.

Q. What you’re saying is that you have a great number
of situations as far as over-capacity, having too many
children on a bus, under the existing setup? A. In many
cases we do and we work throughout the entire year to
adjust routes and adjust loads to make it safer for the
children.

Q. Would what you have just deseribed account for
the differences in the load figures as they appear from
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month to month in the principals’ monthly bus reports?
A. Yes, sir.

Q. Would you care to give us your views on the wisdom
or lack of it of having children stand on long interrupted,
perhaps even express bus routes from the outer area
schools into the paired schools?

Mr. Chambers: I object to that question. I don’t
know of any discussion that we had on direct
examination dealing with students standing and 1
understand that Mr. Morgan has estimated that the
54-passenger bus would be able to seat all the
students that he said were needed to fransport.
He used 40 students for the senior high schools
and he said he used a range of 54 for the jumior
high school grades.

[149] Mr. Horack: Well, we’ll let him answer the
question and then . . .

Mr. Chambers: I can’t stop you from asking the
question. I just wanted to note my objection in the
record so we wouldn’t have anyone misled.

Mr. Horack: Would you read the question back,
please?

(The Court Reporter reads the question on Line 13, Page
148.)

A. I don’t think it’s wise. I don’t think it’s wise on relatively
short runs to have them stand.

Q. Are there any special factors in the inner-city that
might lead you particularly to this conclusion? A. Well,
the nature of the city traffic, the congestion in the inner-
city, the number of vehicles that are encountered in an
inner-city area where the traveling public is coming back
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and forth., There is a concern on my part as to that and it
is for that reason that I said we have some presently operat-
ing that I do not consider safe and our reports will show
that you will find in these buses that are now operating in
the inner-city, those 30 buses I mentioned, that where we
had one bus serving Park Road and Selwyn, as soon as we
could readjust loads and use another bus we put another
bus on there to reduce the load to that particular school.
It was such a problem that the prineipals reported to me at
both schools that they had a problem with children stand-
ing and [150] it was the only safe thing to do to split these
loads up and we finally were able to shift around and use
another bus to relieve this load. So it’s not just these that
we’re talking about for the future, it’s those we now pres-
ently have that T am concerned about as well and we're
making every effort to reduce the numbers on those so that
as few as possible, if any, will have to stand.

Q. Turning to another subject, I want to be sure I'm
clear on this point. Reference was made to the principals’
monthly reports that in some instances show a third trip
that carries one or maybe sometimes it’s two or three pas-
sengers. Did I understand you correctly to say that those
undoubtedly were instances where the passenger was a
driver being transported to the school? Explain that. A.
Our report shows third trips.

Q. By our report you’re talking about the principals’
monthly reports? A. I'm speaking of the principals’ monthly
report. There has to be an accounting to show the mileage
driven and how many students transported, and so forth,
and by necessity it has to show it somewhere for the record.
So we record it as another trip but actually . ..

Q. Is that required for the State reports? A. It is re-
quired for the State reports. But if we are going to secure
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drivers, they cannot drive to a school and stop [151]1 and
not have any way to get to school. So we let a bus go from
that point on to the senior high school to where they are
assigned and it just simply shows up as a third trip. If
you look at the mileage, you can see it’s a relatively short
mileage. It's 2 miles or 3 miles or 214 miles from the ele-
mentary or junior high school to the senior high school.

Q. Now, heretofore in various submissions to the Court
your affidavits have referred to the number of trips traveled
by a bus or the average number of trips traveled by a bus.
Did you count as a trip the type of trip you have been
referring to here included in the State reports to the State
when they are only carrying the driver? Was that included
as a trip in your previous computations? A. I don’t know,
sir. Mr. Horack, I might add this to it, that you will see on
some principals’ reports showing a third trip on them,
showing three trips. Now, it can very easily be that one
bus is serving two schools and it will drive to one school
and deposit youngsters and then will go on to the other
school and deposit the balance of them and then it will
make a third trip on to another school. But all of these
are schools that are very close together where it’s per-
missible to do this. In the accounting of it the principal
should have shown that as one trip but it shows up in some
instances as two trips.

Q. Referring to the cost figures set forth as item 2 in the
[152] information recently submitted to the court, I direct
your attention to the drivers’ salaries listed under a caption
cost operation, using the senior high pages as an example.
Did I understand you to state that those computations were
based upon one driver per each additional bus? A. Yes.

Q. Do they include any supplemental or substitute driv-
ers? A. Their salaries are computed on an hourly basis.
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Q. I know, but this represents the estimate of the cost
involved in providing drivers’ salaries and I understood
you to say that those salaries are based upon one driver
per bus, is that correct or not? A. Yes, it’s based on one.

Q. Is there any figure in here in the estimated cost of
providing this additional transportation that takes into
account any additional or supplemental or substitute driv-
ers? A. Well, if a driver does not drive the bus for those
hours he is not paid for it. His substitute is paid in his
stead. Now, if you're getting at field trips and extra trips
such as that, there is no computation in here on that. If
it’s extracurricular activities and all that, we have not ac-
counted in this. This is based upon the hours required to
drive to the schools and not for extracurricular. If a driver
does not drive and a substitute driver drives in his place,
the regular driver is not paid for the hours he does not
work.

[153] Q. So that would not involve any additional cost
is what you’re saying? A. No, sir.

Q. Do you have in our existing operation substitute driv-
ers or a need for them? A. Yes, sir.

Q. Do you have any approximation as to how many addi-
tional are needed? A. Somewhere in previous testimony
or documents I worked it out and I stated that there were
so many substitute drivers required each month but I do
not have that figure. It will vary from month to month; it
will vary from day to day; whether a youngster is sick,
whether he has some conflict in the school program and he
has to get a substitute to take his place. There are many
variances where we have to use substitute drivers and this
can amount to probably, with our present fleet, close to a
hundred substitute drivers that are needed to fill vacancies

from day to day.
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Q. Do you presently have a full complement of these
extra hundred relief drivers that you say are needed? A.
Not all the time, no, sir.

Q. Again with reference to drivers’ salaries, how is a
driver paid? Is he paid for the period when he is actually

transporting children or is he paid . . . what basis is he
paid on? A. The driver is paid from the time he cranks
up his bus.

[154] Q. You mean in the morning? A. From the time
he starts his bus until he terminates the bus and the children
are unloaded and he makes his count and takes the report
into the principal.

Q. What about at the end of the day? A. The same way,
from the time he enters the bus and cranks the bus up and
until he gets to his home and parks his bus. He’s paid for
that time, and is paid on the minimum wage for student
drivers. Adult drivers, we have paid them according to
our classified salary schedule.

Mr. Horack: I believe I'm through.
Mr. Chambers: I just want to ask one or two
things.

By Mr. Chambers:

Q. To show possibly some exceptions to your third trip,
I show you the principal’s monthly report for December 1,
1969, through January 9, 1970, the bus driven by Frankie
Stroud, and it shows a total of four trips. It looks like he
carries 45 students on the first trip to Davidson, 5 students
on the second trip to Cornelius, 11 elementary and 6 high
school students to Alexander on the third trip and 29
students to north on the fourth trip. A. All right. First
of all, this is an 82 maximum capacity bus. On the first trip
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there are 45 children that get off at Davidson. On that bus
he has picked up also 5 children who [155] are dropped
off at Cornelius. You know Cornelius is just a short dis-
tance from Davidson and so the bus drives on down and
deposits those children and then picks up a load of young-
sters that are going to Alexander and to North Mecklen-
burg. North Mecklenburg is only, oh, 2/10 of a mile or so
from Alexander. So what he is doing, this shows four trips,
Mr. Chambers, and that’s what I was trying to point out.
This should really be two trips.

Q. It shows on the report to the State that he carries 46
students on the first trip, 34 on the second trip, 36 on the
third trip and 29 on the fourth trip. A. Right, and what
he’s actually doing, these children right here, the bus turns
in and drops them off at Alexandar and goes on down to
North Mecklenburg.

Q. Would you look at the bus driven by David Gorman.
A. That is a 75 capacity bus. On the first trip to Liong Creek
they transport 55 youngsters, well, 56. I don’t know whether
the driver is included in that or not—could be. And the
next trip shows a total of 60 children going to Alexander
and then other children that have come in on buses to
Alexander are then transferred on that bus just to go on to
North Mecklenburg. It’s only about two minutes or so from
the school there.

Q. Well, the 40 students are going to North Mecklenburg,
they wouldn’t be bus drivers, would they? [156]1 A. No, sir,
they would be children that had come in on other buses
from the remote area to that.

Q. I show you another bus that seems to make a trip to
Myers Park High School to deliver 29 students and then
two more trips to Selwyn elementary school, the first trip
carrying 42 and the second one carrying 27. A. I'm trying
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to figure out, Mr. Chambers. Look at this. It shows bus
17 and 16 here. In parenthesis it shows two buses here.
No, that’s the age of the drivers. I’'m trying to find out the
number of the bus and why.

Q. Anyway, we can’t quite explain whatever appears as
the third trip is delivery of drivers. A. No, sir, and it
would not be and I can’t . . . I’d have to go back to the
principal and driver to see what they have done here.

Q. I just had one question about something that appears.
This is also the fourth month report for Smith Junior
High School. This shows a first trip, the bus driven by M.
Hance, with 84 students. A. A 90 capacity bus. They no
longer make those buses. That is one of the cab over the
engine. I guess you’d refer to it as a transit type bus. As
I say, we no longer get that size bus. It shows a maximum
capacity of 60 with 84 on it . .. a maximum capacity of 90
with 84 on it.

Mr. Chambers: I have nothing further. I'd like
[157] to get a copy of this and include it as an ex-
hibit to Mr. Morgan’s deposition.

(Exhibit attached to all copies of deposition.)

* * #*

CERTIFICATE

I, Evelyn S. Berger, Notary Public/Reporter, do hereby
certify that J. D. Morgan was duly sworn by me prior to
the taking of the foregoing deposition; that said deposition
was taken and transeribed by me; and that the foregoing
157 pages constitute a true, complete and accurate tran-
script of the testimony of the said witness. I further certify
that the persons were present as stated on the caption.
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I further certify that I am not of counsel for, or in the
employment of any of the parties to this action, nor am I
interested in the results of this action.

In witness whereof, I have hereunto subseribed my name
this 3rd day of April, 1970.

/s/ EveLyn S. Bercer
Notary Public in and for
County of Mecklenburg
State of North Carolina
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Exhibit Attached to Foregoing Deposition

(See Opposite) &
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Plaintiff’s Exhibit, March 20, 1970

(See Opposite) &=
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s 9 5/8 7.3 1.8 9.1 72.8 8(4/4) 45.5 360
on Bruns 8 7/8 6.7 1.7 8.4 33.6 4(2/2) 42 168
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mount 9 1/8 . 6.9 1.7 8.6 94.6 11(546) 43 473
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Marie | _ )
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e figures contained in the chart are as supplied by the defendants. Plaintiffs contend that the estimate as to the number
chilédren to be transported, the number of buses required and the factor (column "e") added to determine distance tc be
ly inrlated. Plaintiffs further contend that the average speed of the buses (12 MPH) is grossly underestimated.

-
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»
|<J

ap is Item 6a of Defendants' Submission of March 16, 1970.

[ £
H.
'O

Dr. J. D. Morgan testified in deposition on March 18, 1970, that an accurate estimate for the distance for a bus t:
schools can be determined by measuring the distance on the map, point to point, and adding Z5%.

en
he information is containred in Defendants' Submission of March 17, 1970. The numbar of trips eguals the number oif busecs,
use each bus is scheduled to make onlv one trip. The number of buses projected for trarnsporting black students ard the

(69

nurber of buses from the white schools to the black schocls are given. The latter figure is apportioned between <ths
schcols based uron the number of buses projected Zor the tlack students and is the second figure within the parenthesis.
total nurber of buses projected for each cluster is as given in the Defendants’ Submission.

Dr. J. D. Morgan testified in deposition on March 18, 1570 that the estimated average speed for the all new buses transpgc
to be 12 MPH. 1If the buses average 20 MPH ratler than 12 MpH, the average travel time would be reduced tor2
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Defendants’ Response to Plaintiffs’ Exhibit
(Filed March 21, 1970)

Submitted herewith is Defendants’ Response to Plaintiffs’
Supplemental Exhibit of March 20, 1970, in the form of
an Affidavit by J. D. Morgan and John W. Harrison, Sr.

The information which the Plaintiffs’ Supplemental Ex-
hibit purports to refer to was the Deposition of J. D. Mor-
gan taken at the instance of the Plaintiffs on March 19 and
20, 1970. The Defendants have not received and hence have
not examined the transcript of that Deposition and enter
an objection to a consideration by the Court of the Plain-
tiffs’ Supplemental Exhibit of March 20, 1970, for the
above-mentioned reason and also for the reason that it com-
pletely ignores the explanations, the data and information
given by Mr. Morgan on that occasion. The Defendants
submit that no consideration can be given to the self-serv-
ing, piece meal accounts of the Plaintiffs.

Respectfully submitted, this 21 day of March, 1970.

/s/ WitLiam J. WacGoNER
William J. Waggoner

/s/ Bexg. S. Horack
Benj. S. Horack
Attorneys for Defendants
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Response to Plaintiffs’ Supplemental Exhibit of
March 20, 1970

J. D. Moreax and Jomn W. Harrisow, Sr., being duly
sworn deposes and says that:

1. J. D. Morgan is Assistant Superintendent for Busi-
ness Services and John W. Harrison is Director of Trans-
portation for the Charlotte-Mecklenburg schools, and as
such are thoroughly familiar with the bus transportation
requirements that will be necessary to provide transporta-
tion between the clustered elementary schools under the
Court approved Plan.

2. Mr. Morgan has read and analyzed the Plaintiffs’
Supplemental Exhibit of March 20, 1970, and says that the
statements, the purported calculations and conclusions set
forth therein are gross distortions of the true facts as they
relate to the transportation requirements which will be
necessary with reference to the paired and clustered
schools. Both Mr. Morgan and Mr. Harrison reaffirm that
the estimates and projections previously submitted by the
Defendants are correct.

3. Attached to and made a part hereof is a tabulation of
the number of daily miles (round trip) travelled by each
of the indicated 30 buses that are now transporting the
innercity children to schools in the outlying areas to pro-
mote desegregation for the school year 1969-70. These
innercity children are those who previously attended inner-
city schools that were closed pursuant to prior orders of
the Court. Prior Orders of the Court identify these school
children and the schools to which they are now being trans-
ported. The identity of the trip made by each of the buses
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March 20, 1970

(and the specifics relating thereto) are shown on the prinei-
pal’s monthly bus reports which are already in evidence at
the instance of the Plaintiffs, the same being the monthly re-
ports for the period from December 1, 1969 through Janu-
ary 7, 1970. The routes, traffic conditions and travel time
for these 30 buses are comparable to the transportation that
will be necessary in connection with the paired schools, and
forms a reliable basis for the estimates and projections
regarding the transportation for the paired and clustered
schools under the Court Plan. The specifics shown on the
above-mentioned principals’ monthly bus reports with refer-
ence to each of these 30 buses is included herein by
reference.

4, Also attached hereto and made a part hereof is a
correct summary of data relating to accidents involving the
30 school buses tramsporting the above-mentioned inner-
city children.

5. The purported data and tabulations set forth in the
Plaintiffs’ March 20, 1970 Supplemental Exhibit are in-
accurate and distorted. They are based upoon “crow-fly”
ruler measurements of distances between the paired schools
with an arbitrary add on of 25%. Although the 25% add on
may sometimes be used as a rule of thumb for hasty
measurement of map distances, it does not accurately re-
flect the bus route distances between two schools particu-
larly as the distance relates to the streets and traffic arteries
that must actually be travelled in order to transport the
students from one school to another school. Further, the
Plaintiffs’ calculations completely ignored the bus distance
involved in picking up students in outlying areas of an at-
tendance zone in order to transport them first, for example,
to Olde Providence, before resuming the journey to, for ex-
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ample, First Ward. Using Olde Providence-First Ward
pairing as an example, a 5th or 6th grade child who lives
a mile from Olde Providence will require 20 minutes walk-
ing time to get to Olde Providence Elementary, will expend
about 5 minutes boarding a bus at that location, 52 minutes
in transit to First Ward and another 5 minutes getting off
the bus at First Ward—a total of an estimated 82 minutes.
Using the same example for a 5th or 6th grader who lives
more than 1 mile from Olde Providence, such a child must
be bussed into Olde Providence before resuming his journey
to First Ward. The foregoing is a typical example of the
time factors and problems which will be involved in trans-
porting children to and from the paired schools. Of course,
the same factors are involved in reverse with reference to,
for example, the First Ward 1st through 4th graders who
will be picked up and transported to the outlying schools.

6. The figures and tabulations set forth by the Plaintiffs
in their Supplemental Exhibit of March 20, 1970, are solely
and entirely their own, not those of the School Board or its
staff.

/s/ J. D. Moreax
J. D. Morgan

/s/ Jorx W. HarrisoN, Sr.
John W. Harrison, Sr.

SeveraLLY SworN to and SusscriBep before me this 21
day of March, 1970.
/s/ Viviax Kesta
Notary Public
My commission expires:
April 2, 1971,
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Tabulation

Mareh 20, 1970

Thirty buses that are serving innercity children to promote
desegregation for 1969-70 school year travelled 1051.3 mileg
daily for an average of 35.0 miles daily per bus.

DEesecrEGATION BUSES

BUS NO. DAILY MILES
23 43.2
86 34.0

116 44.0
171 51.5
174 20.0
175 73.3
176 33.1
183 22.6
283 42.0
304 00.0
309 30.0
310 30.0
311 33.0
312 44.0
315 38.0
208 41.3
302 25.1
303 30.0
305 33.0
306 26.0
307 24.6
308 33.0
313 35.0

314 211
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Tabulation (Continued)

BUS NO. DAILY MILES
285 23.5
301 33.6
299 46.0
317 20.0
300 37.6
181 32.8

1051.3

C'HARLOTTE-MECKLENBURG SCHOOLS

TRANSPORTATION DEPARTMENT
March 20, 1970

Data RELATED To AccipeaNTs INvoLviNg ScHooL Buses For

THE 1969-70 ScHooL Year Turoveu Marcu 18, 1970
For A TotaL or 126 ScrooL Davs

I. Thirty school buses transporting children from inner

IL

city to promote desegregation for the 1969-70 school
year travelled an average of 1,051.3 miles daily for a
total of 132,463.8 miles year to date. This same thirty
buses have been involved in seventeen reportable acei-
dents. This is an average of .57 accidents per bus, and
an average of one accident per 7,792 miles travelled.

Two Hundred and Fifty-Five buses travelled an aver-
age of 9,635.8 miles daily for a total of 1,214,110.8 miles
year to date. These same 235 buses have been involved
in 57 reportable accidents. This is an average of .22
accidents per bus, and an average of one accident per
21,300 miles travelled.

JWH :rve
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Supplementary Findings of Fact
dated March 21, 1970

Pursuant to the March 5, 1970 order of the Fourth
Circuit Court of Appeals, the court makes the following
supplemental findings of fact:

1. Paragraph seven of this court’s order of February 5,
1970, as amended, reads:

“7. That transportation be offered on a uniform
non-racial basis to all children whose reassignment
to any school is necessary to bring about the reduc
tion of segregation, and who live farther from the
school to which they are assigned than the Board
determines to be walking distance. Estimates of the
number of children who may have to be transported
have run as high as 10,000 or more. Since the cost
to the local system is about $18 or 20 a year per pupil,
and the cost to the state in those areas where the
state provides transportation funds is about another
$18 or $20 a year per pupil, the average cost for
transportation is apparently less than $40 per pupil
per year. The local school budget is about $45,000,000
a year. It would appear that transporting 10,000 addi-
tional children, if that is necessary, and if the defen-
dants had to pay it all, would add less than one per
cent to the local cost of operating the schools, The
significant point, however, is that cost is not a valid
legal reason for continued denial of constitutional
rights.”

2. A bird’s-eye picture of the indispensable position of
the school bus in public education in North Carolina, and
especially in the school life of grades one through six (ele-
mentary students) is contained in a summary by the de
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fendant Dr. Craig Phillips entitled “Ripine THE ScHOOL
Buses”. (Plaintiffs’ Exhibit 15), published January 1, 1970,
which reads as follows:

“The average school bus transported 66 students each
day during the 1968-69 school year; made 1.57 trips
per day, 12.0 miles in length (one way); transported
48.5 students per bus trip, including students who were
transported from elementary to high schools.

“During the 1968-69 school year:

610,760 pupils were transported to public schools by
the State

54.9 percent of the total public school average daily
attendance was transported

70.9 percent were elementary studemts
29.1 percent were high school students

3.5 students were loaded (average) each mile of bus
travel

The total cost of school transportation was $14,293,-
272.80, including replacement of buses: The average
cost, including the replacement of buses, was $1,541.05
per bus for the school year—181 days; $8.51 per bus
per day; $23.40 per student for the school year; $.1292
per student per day; and $.2243 per bus mile of opera-
tion.” (Emphasis added.)

In Mecklenburg County, the average daily number of
pupils currently transported on state school busses is ap-
proximately 23,600—plus another 5,000 whose fares are
paid on the Charlotte City Coach Lines.
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3. Separate bus systems for black students and white
students were operated by the defendant Mecklenburg
County Board of Education for many years up until
1961. Separate black and white bus systems were operated
by the combined Charlotte-Mecklenburg Board from 1961
until 1966 (Defendants’ answers to Plaintiffs’ requests for
admissions, Nos. 1 and 8, filed March 13, 1970).

4, Pertinent figures on the local school transportation
system include these:

Number of busses ... 280
Pupils transported on school busses daily 23,600
Pupils whose fares are paid on Charlotte

City Coach Lines, Inc. oo 5,000
Number of trips per bus daily ... 1.8
Average daily bus travel ... 40.8 miles
Average number of pupils carried daiily,

per bus .. ettt eae 83.2
Annual per pupil transportation cost ... $19—$20
Additional cost (1968-69) per pupil to

state ..o $19.92
Total annual cost per pupil transported $39.92
Daily transportation cost per pupil trans-

ported o $0.22
5. Information about North Carolina:

Population ... 4,974,000

1969-71 total state budget ...

$3,590,902,142
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1969-71 total budgeted state funds for
public schools ...l $1,163,310,993

1968-69 amount spent by state on trans-
portation (including replacement busses) $14,293,272.80

1969-71 appropriation for purchase of

school busses ... $6,870,142
Average number of pupils transported
daily, 1968-69 ... .. e, 610,760
Average number of pupils transported
daily per bus—statewide ... 66

6. The 1969-70 budget of the Charlotte-Mecklenburg
school system is $57,711,344, of which nearly $51,000,000
represents operational expense and between $6,000,000 and
$7,000,000 represents capital outlay and debt service.
These funds come from federal, state and county sources,
as follows:

FEDERAL STATE CouNTYy ToraL

$2,450,000 $29,937,044 $25,324,300 $57,711,344

The construction of school buildings is not included in these
budget figures (see Plaintiffs’ Exhibit 6).

7. State expenditures in the past ten years have usually
not equalled appropriations. There has been a sizeable
operating surplus in the state budget for every biennium
since 1959-60 (State Budget, page 86).

8. The state superintendent of public instruction in his
biennial report (Plaintiffs’ Exhibit 12) for the years 1966-
68 recommended that “city transportation should be pro-
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vided on the same basis as transportation for rural children
as a matter of equity.”

9. The 1969 report of the Governor’s Study Commission
on the Public School System of North Carolina (Plaintiffs’
Exhibit 13) recommended that transportation be provided
for all school children, city as well as rural, on an equal
basis. Signatory to that report was one of the present de-
fendants, the state superintendent of public instruction.

10. The basic support for the public schools of the state
comes from the State Legislature.

11. Some 5,000 children travel to and from school in
Mecklenburg County each day in busses provided by con-
tract carriers such as Charlotte City Coach Lines, Inc.
(Morgan’s deposition of February 25, 1970, page 36).

12. Upon the basis of data furnished by the school board
and on the basis of statistics from the National Safety
Council, it is found as a fact that travel by school bus is
safer than walking or than riding in private vehicles.

13. Traffic is of course heavy all over the 540 square
miles of the county. Motor vehicle registration for 1969
was 191,165 motor vehicles (161,678 automobiles and 29,487
trucks).

14. Many children eligible for transportation do not ac-
cept that transportation. Estimates have been made that
this number of those who do not accept transportation is in
the neighborhood of 50% of those who are eligible.
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15. Approximately 5,000 children in the system attend
school outside the school zone in which they reside. Al-
though requested of the defendants by the court on March
7, 1970, information as to where these children go to school
has not been forthcoming and the defendants have indicated
that it is impossible to produce it.

16. As the state transportation regulations™ are under-
stood by the court, the state will bear its share (about half)
of transportation costs for children who live more than
1Y% miles from their school as follows:

(a) All rural children, wherever they attend school;

(b) All perimeter children (those living in territory
annexed by the city before 1957), wherever they
attend school; and

(¢) Allinner city children assigned to schools in either
the perimeter or the rural areas of the system.

17. The defendants submitted information on the num-
ber of children who live within 1% miles of the schools
which are to be desegregated by zoning. This information
shows that East Mecklenburg, Independence, North Meck-
lenburg, Olympic, South Mecklenburg and West Mecklen-
burg high schools, and Quail Hollow and Alexander junior
high schools, with total student populations of 12,184, have
in the aggregate only 96 students who live within 1% miles
from the schools. Some 12,088 then are eligible for trans-
portation. These same schools among them provide bus
transportation for 5,349 students. This information illus-
trates the importance of the bus as one of the essential

* (General Statutes of North Carolina, Chapter 115, §180-192.
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elements in the whole plan of operation of the schools. It
also shows the wide gap between those entitled to transpor-
tation and those who actually claim it. There is no black
school in the system which depends very much upon the
school bus to get the children to school. The total number
of children transported in October, 1969, to schools identi-
fiable as black was 541 out of total population in those black
schools of over 17,000. Black schools, including the new
black schools, have been located in black areas where busses
would be unnecessary. Suburban schools, including the
newest ones, have been located far away from black centers,
and where they can not be reached by many students with-
out transportation.

18. Bus travel in both urban and rural areas takes time.
An analysis of the records of bus transportation, based
upon the reports of school principals, is contained in the
extensive exhibits bearing Plaintiffs’ Exhibit numbers 22,
23, 24, 25, 26 and 27. For the month of October, 1969, by
way of illustration, these principals’ reports when analyzed
show that out of some 279 busses carrying more than 23,000
children both ways each day:

The average one way trip is one hour and fourteen
minutes;

80% of the busses require more than one hour for a
one way trip;

75% of the busses make two or more trips each day;
Average miles traveled by busses making one round
trip per day is 34%; and

Average bus mileage per day for busses making two
trips is 47.99.
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19. Tt was the testimony of Dr. Self and Dr. Finger, and
the courts finds as a fact, that transportation provided by
the school board’s plans, which include narrow corridors
several miles long and in places only one-half mile wide,
proceeding in straight lines diagonally across streets and
other obstacles, would be more expensive per capita than
transportation under the satellite zone plan. The court
plan calls for pick-ups to be made at a few points in each
school district, as testified to by Dr. Self, and for non-stop
runs to be made between satellite zones and principal zones.
There will be no serious extra load on downtown traffic be-
cause there will be no pick-up and discharge of passengers
in downtown traffic areas.

20. The court finds that from the standpoint of distance
travelled, time en route and inconvenience, the children
bussed pursuant to the court order will not as a group
travel as far, nor will they experience more inconvenience
than the more than 28,000 children who are already being
transported at state expense.

21. On July 29, 1969 (pursuant to the court’s April 23,
1969 order that they frame a plan for desegregation and
that school busses could be used as needed), the defendants
proposed a plan for closing seven inner-city black schools
and bussing 4,200 students to outlying schools. The plan
was approved. It had some escape clauses in it, and the
defendants in practice added some others; but as presented,
and as approved by the court, the “freedom of choice” con-
templated was very narrowly restricted; and bussing of
several hundred students has taken place under that plan.

22. Evidence of property valuations produced by the
defendants shows that the value of the seven school proper-
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ties closed under the July 29, 1969 plan, and now for the
most part standing idle, was over three million dollars.

23. The all-black or predominantly black elementary
schools which the board plan would retain in the system
are located in an almost exclusively Negro section of Char-
lotte, which is very roughly triangular in shape and meas-
ures about four or five miles on a side. Some are air-condi-
tioned and most are modern. Virtually none of their patrons
now ride busses; the schools were located where the black
patrons were or were expected to be. These schools, their
completion dates, and representative academic perfor-
mances of their sixth grade graduating classes are shown
in the following table:
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24. Both Dr. Finger and the school board staff appear
to have agreed, and the court finds as a fact, that for the
present at least, there is no way to descgregate the all-
black schools in Northwest ("harlotte without providing (or
continuing to provide) bus or other transportation for thou-
sands of children. All plans and all variations of plang
considered for this purpose lead in one fashion or another
to that conclusion.

25. In the court’s order of April 23, 1969, a suggestion
was made that the board seek consultation or assistance
from the office of Health, Education and Welfare. The
board refused to do this, and as far as the court knows
has not sought help from HEW.

26. Some 600 or more pupils transfer from one school
to another or register for the first time into the system
during the course of each month of the typical school year.
It is the assignment of these children which is the particu-
lar subject of the reference in paragraph 13 of the order
to the manner of handling assignments within the school
year.

27. No plan for the complete desegregation of the schools
was available to the court until the appointment of Dr.
John A. Finger, Jr. and the completion of his tactful and
effective work with the school administrative staff in De-
cember 1969 and January 1970. Dr. Finger has a degree
in science from Massachusetts Institute of Technology and
a doctor’s degree in education from Harvard University,
and twenty years’ experience in education and educational
problems. He has worked in a number of school desegrega-
tion cases and has a rare capacity for perception and solu-
tion of educational problems. His work with the staff had
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the catalytic effect of freeing and inducing the staff to
work diligently in the preparation of plans that would
accomplish the result required, and which would be co-
hesive and efficient from an educational point of view.

28. Hearings on the “Finger” plans and on the board’s
proposed plans were conducted on February 2 and Febru-
ary 5, 1970. These plans may best be understood if they
are considered in four divisions:

29. The plan for senior high schools—The plan ordered
to be put into cffect May 4, 1970 is the board’s own plan
for desegregation of the senior high schools in all particu-
lars except that the order calls for the assignment to
Independence High School of some 300 black children. The
board contends the high school plans will call for additional
transportation for 2,497 students and will require 69 busses.
The court is unable to accept this view of the evidence. All
transportation under both the board and the court plan
is covered by state law.

30. The plan for junior high schools.—A plan for junior
high schools was prepared by the board staff and Dr.
Finger and was submitted to the court as Dr. Finger’s
plan. The board submitted a separate plan. Both plans
used the technique of re-zoning. The school board’s plan
after all of their re-zoning had been done left Piedmont
Junior High School 90% black and shifting towards 100%
black. The plan designed by Dr. Finger with staff assist-
ance included zoning in such a way as to desegregate all
the schools. This zoning was aided by a technique of
“gatellite” districts. For example, black students from
satellite districts in the central city area around Piedmont
Courts will be assigned to Alexander Graham Junior High,
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which is predominantly white. Black students from the area
around Northwest Junior High School (all-black) will he
similarly transferred to Wilson Junior High, northwest of
the air port. These one-way transfers, essentially identical
in nature to the board’s July 29, 1969 plan, will result in
the substantial desegregation of all the junior high schools,
which are left under this plan with black student popula-
tions varying from 9% at J. II. Gunn to 33% at Alexander
and Randolph.

The court order did not require the adoption of the
Finger plan. In paragraph 19 of the order the board were
given four choices of action to complete the process of
desegregating the junior high schools. These choices were
(1) Re-zoning; (2) Two-way transporting of pupils between
Piedmont and white schools; (3) ('losing Piedmont and as-
signing the hlack students to other junior high schools; or
(4) Adoption of the Finger plan.

The board elected to adopt and did adopt the Finger
plan by resolution on February 9, 1970.

The defendants have offered fieures on the basis of which
they ask the court to find that 4,359 students will have to
be transported under the junior high school plan and that
84 busses will be required. The court is unable to find that
these contentions are borne out by the statisties and other
evidence offered.

Dr. Self, the school superintendent, and Dr. Finger, the
court appointed expert, both testified that the transporta-
tion required to implement the plan for junior highs would
be less expensive and casier to arrange than the transporta-
tion proposed under the hoard plan. The court finds this
to be a fact.

Two schools may be used to illustrate this point. Smith
Junior High under the board plan would have a contigu-
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ous district six miles in length extending 4% miles north
from the school itself. The distriet throughout the greater
portion.of its length is one-half mile wide and all roads
in its one-half mile width are diagonal to its borders. Kast-
way Junior High presents a shape somewhat like a large
wooden pistol with a fat handle surrounding the school
off Central Avenue in East Charlotte and with a corridor
extending three miles north and then extending at right
angles four miles west to draw students from the Double
Oaks area in northwest Charlotte. Obviously picking up
students in narrow corridors along which no major road
runs presents a considerable transportation problem.

The Finger plan makes no unnecessary effort to main-
tain contiguous distriets, but simply provides for the send-
ing of busses from compact inner city attendance zones,
non-stop, to the outlying white junior junior high schools,
thereby minimizing transportation tie-ups and making the
pick-up and delivery of children efficient and time-saving.

It also is apparent that if the board had sought the
minimum departure from its own plan, such minimum re-
sult could have been achieved by accepting the alternative
of transporting white children into and black children out
of the Piedmont school until its racial characteristics had
been eliminated.

In summary, as to junior high schools, the court finds
that the plan chosen by the board and approved Dy the
court places no greater logistic or personal burden upon
students or administrators than the plan proposed by the
school board; that the transportation called for by the
approved plan is not substantially greater than the tran-
sportation called for by the board plan; that the approved
plan will be more economical, cfficient and cohesive and
casier to administer and will fit in more nearly with the
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transportation problems involved in desegregating ele-
mentary and senior high schools, and that the board made
a correct administrative and educational cholice in choosing
this plan instead of one of the other three methods.

31. The plan for clementary schools.—The elementary
school desegregation program is best understood by divid-
ing it into two parts: (a) The 27 schools being desegregated
by zoning; and (b) The 34 schools being desegregated by
grouping, pairing and transportation between school zones.

32. The re-zoned group. Two plans were submitted to
the court. The school board plan was prepared for the
board by its staff. It relied entirely upon zoning with the
aid of some computer data supplied by Mr. Weil, a board
employed consultant. It did as much as could reasonably
be accomplished by re-zoning school boundaries. It would
leave nine clementary schools 83% to 100% black. (These
schools now serve 6,462 students—over half the black ele-
mentary pupils.) It would leave approximately half the
white elementary students attending schools which are 86%
to 100% white. In short, it does not tackle the problem of
the black elementary schools in northwest Charlotte.

The “Finger plan” was the result of nearly two months
of detailed work and conference between Dr. Finger and
the school administrative staff. Dr. Finger prepared sev-
eral plans to deal with the problem within the guidelines
set out in the December 1, 1969 order. Like the board plan,
the Finger plan does as much by re-zoning school atten-
dance lines as can reasonably be accomplished. However,
unlike the board plan, it does not stop there. It goes fur-
ther and desegregates all the rest of the elementary schools
by the technique of grouping two or three outlying schools
with onc black inner city school; by transporting black
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students from grades one through four to the outlying white
schools; and by transporting white students from the fifth
and sixth grades from the outlying white schools to the
inner city black school.

The “Finger plan” itself in the form from which in prin-
ciple the court approved on February 5, 1970, was prepared
by the school staff and was filed with the court by repre-
sentatives of the school board on February 2, 1970. It
represents the combined thought of Dr. Finger and the
school administrative staff as to a valid method for promptly
desegregating the elementary schools, if such desegrega-
tion is required by law to be acdcomplished.

This plan was drafted by the staff and by Dr. Finger
in such a way as to make possible immediate desegregation
if it should be ordered by an appellate court in line with
then current opinions of appellate courts.

The testimony of the school superintendent, Dr. Self,
was, and the court finds as a fact, that the zoning portion
of the plan can be implemented by April 1, 1970 along edu-
cationally sound lines and that the transportation problems
presented by the zoning portion of the plan can be solved
with available resources.

The court has reviewed the statistics supplied to it by
the original defendants with regard to elementary schools
to be desegregated by re-zoning. These schools have heen
zoned with compact attendance areas and with a few ex-
ceptions they have no children beyond 1% miles distance
from the school to which they are assigned. Although some
transportation will be required, the amount is not consider-
able when weighed against the already existing capacity
of the system. The court specifically finds that not more
than 1,300 students will require transportation under this
portion of the program and that the bus trips would be <o
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short and multiple bus runs so highly practical that 10
school busses or less will be adequate.

33. The pairing and grouping of 34 elementary schools.
—This part of the plan as previously described would
group an inner ecity black school with two or more outly-
ing white schools and assign children back and forth be-
tween the two so that desegregated fifth and sixth grades
would be established in the presently black schools and de-
segregated grades one through four would be established
in the presently white schools. The estimate of Dr. Finger
and Dr. Seclf, the superintendent, was that this program
would require transporting roughly 5,000 white pupils of
fifth and sixth grade levels into inner city schools. The
board in its latest estimate puts the total figure at 10,206.
Just what is the net additional number of students to be
transported who are not already receiving transportation
is open to considerable question.

34. The Discount Factors.—The court accepts at face
value, for the most part, the defendants’ evidence of mat-
ters of independent fact, but is unable to agree with the
opinions or factual conclusions urged by counsel as to the
numbers of additional children to be transported; and as
to the cost and difficulty of school bus transportation. The
defendants in their presentation have interpreted the facts
to suggest inconvenient and cxpensive and burdensome
views of the court’s order. Their figures must be discounted
in light of various factors, all shown by the evidence, as
follows:

(a) Some 5,000 children daily are provided trans-
portation on City Coach Lines, in addition to the
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23,600 and more who ride school busses. These have
not been considered in the defendants’ caleulations.

(b) Not all students eligible for transportation actu-
ally accept it. The board’s estimates of transportation,
however, assume that transportation must be provided
daily for all eligible students.

(¢) Not all registered students attend all schools
every day. The board’s figures appear to assume they
do. Statewide, average daily attendance is less than
94% of initial registration.

(d) The present average number of students trans-
ported round trip, to and from school, per bus, per
day, is more than 83. The board’s estimates, however,
are based on the assumption that they can transport
only 44 or 46 pupils, round trip, per bus, per day
when the bus serves a desegregation role.

(e) Busses now being used make an average of 1.8
trips per day. Board estimates to implement the de-
segregation plan contemplate only one trip per bus
per day!

(f) The average one-way bus trip in the system to-
day is over 15 miles in length and takes nearly an hour
and a quarter. The average length of the one-way trips
required under the court approved plan for elementary
students is less than seven miles, and would appear
to require not over 35 minutes at the most, because no
stops will be necessary between schools.

(g) The board’s figures do not contemplate using
busses for more than one load of passengers morning
or afternoon. Round trips instead of one-way trips
morning and afternoon could cut the bus requirements

sharply.
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() The number of busses required can be reduced
359 to 50% by staggering the opening and closing
Lours of schools so that multiple bus trips can be made.
This method is not considered in the board’s estimates,
according to testimony of J. D. Morgan, bus superin-
tendent.

(i) Substantial economies may rcasonably be ex-
pected when all phases of the bussing operation have
been coordinated instead of being considered sepa-
rately.

(j) In estimating how many children live more than
a mile and a half from schools, and therefore are en-
titled to transportation, the board’s transportation peo-
ple have used some very short measurements. As the
court measures the maps, very few of the students in
the re-zoned elementary schools, for example, live
more than 1% miles from their assigned schools. If
the board wants to transport children who live less
than 1% miles away they may, but if they do, it is
because of a board decision rather than because of the
court’s order.

(k) Transportation requirements could be reduced
by raising the walking distance temporarily from 1%
to perhaps 134 miles. This has apparently not been
taken into account.

(1) Testimony of J. D. Morgan shows that busses
can be operated at a 25% overload. Thus a 60-passen-
ger bus (the average size) can if necessary transport
75 children. Some busses in use today transport far
more.

35. Findings of Fact as to Required Transportation.—
After many days of detailed study of maps, exhibits and
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statistics, and after taking into account all the evidence,
including the “discount factors” mentioned above, the court
finds as facts that the maximum number of additional chil-
dren who may conceivably require transportation under the
court ordered plans, and the maximum numbers of addi-
tional busses needed are as follows:

Net Addaitional Number of
Transportees Busses Needed

Senior Highs 1,500 20

Junior Highs 2,500 28
Elementaries:

Re-zoned 1,300 10

Paired and Grouped 8,000 80

Totals 13,300 138

36. These children (all but a few hundred at Hawthorne,
Piedmont, Alexander Graham, Myers Park High School,
Eastover, West Charlotte and a few other places), ¢f as-
signed to the designated schools, are entitled to transpor-
tation under existing state law, independent of and regard-
less of this court’s order respecting bussing.

37. The court also finds that the plan proposed by the
board would have required transportation for at least 5,000
students in addition to those now being transported.

38. Separability—Each of the four parts of the deseg-
regation plan is separable from the other. The re-zoning
of elementaries can proceed independent of the pairing
and grouping. The pairing and grouping can take place
independent of all other steps. The implementation of the
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parring and grouping plan itself can be done piecemeal,
one group or several groups at a time, as transportation
becomes available. It was planned that way.

39. The Time Table—The February 5, 1970 order fol-
lowed the time table requested by the defendants. At the
February 2 hearing, the school board attorney requested
until April 1, 1970 to desegregate the elementary schools
(T. 20); he requested that high school seniors be allowed
to graduate where they are (T. 21); he proposed continu-
ing junior high students and grades 10 and 11 in their
present schools until the third week before the end of
school (T. 21). The request of Dr. Self, the school super-
intendent, was identical as to clementaries and 12th grad-
ers; he preferred to transfer 10th and 11th graders about
two weeks before school was over (T. 95). Availability of
{ransportation was the only caveat voiced at the hearing.

40. The February 5 order expressly provided that “ra-
cial balance” was not required. The percentage of black
students in the various parts of the plans approved vary
from 3% black at Bain to 41% black at Cornelius.

41. ("ost.—Busses cost around $5,400.00 each, varying
according to size and equipment. Total cost of 138 busses,
if that many are needed, would. therefore be about $745,-
200.00. That is much less than one week’s portion of the
AMecklenburg school budget. Busses last 10 to 15 years.
The state replaces them when worn out.

Some additional employees will he needed if the trans-
portation system is enlarged.

Defendants have offered various estimates of large in-
creased costs for administration, parking, maintenance,
driver education and other items. If they choose to incur
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excess costs, the court can not prevent it. However, the
evidence shows that school bus systems in Charlotte and
other urban North Carolina counties tend to operate at
lower costs per student than rural systems. Adding a
larger number of short-range capacity loads should not
tend to increase the present overall per capita cost of $40
a year.

It is the opinion and finding of the court that the annual
transportation cost per student, ineluding amortization of
the purchase price of the busses, will be at or close to
$40.00, and that the total annual cost, which is paid about
half by the state and half by the county, of implementing
this order, will not excced the following:

For zoned Elementaries (1,300) $ 52,000
For paired Elementaries (8,000) 320,000
For Junior Highs (2,500) 100,000
For Senior Highs (1,500) 60,000

$532,000*

41. Availability—The cvidence shows that the defend-
ant North ("arolina Board of Education has approximately
400 brand new school busses and 375 used busses in storage,
awaiting orders from school boards. Nomne had been sold
at last report. The state is unwilling to sell any of them
to Mecklenburg because of the “anti-bussing” law. No or-
ders for busses have been placed by the school board.

If orders to manufacturers had been placed in early
February, delivery in 60 or 90 days could have been antici-
pated. The problem is not one of availability of busses

*The local system’s share of this figure would be $266,000.00,
which at current rates is only slightly more than the annual interest
or the value of the $3.000.000.00 worth of school properties closed
in 1969,
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but of unwillingness of Mecklenburg to buy them and of
the state to furnish or make them available until final
decision of this case.

This the 21 day of March, 1970.
/s/ James B. McMiLax

James B. McMillan
United States District Judge
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Pursuant to the order of the Fourth Circuit Court of
Appeals, filed March 5, 1970, this memorandum is issued.

Previous orders cover more than one hundred pages.
The motions and exhibits and pleadings and evidence num-
ber thousands of pages, and the evidence is several feet
thick. It may be useful to reviewing authorities to have
a brief summary of the case in addition to the supple-
mental facts on the questions of transportation.

Before 1954, the schools in Charlotte and Mecklenburg
County were segregated by state law. The General As-
sembly, in response to Brown v. Board of Kduecation,
adopted the Pupil Assignment Act of 1955-56, North Caro-
lina General Statutes, §115-176, which was quoted in the
April 23, 1969 order and which is still the law of North
Carolina. It provides that school boards have full and
final authority to assign children to schools and that no
child can be enrolled in nor attend a school to which he
has not been so assigned.

“Freedom of choice” to pick a school has never been
a right of North Carolina public school students. It has
been a courtesy offered in recent years by some school
boards, and its chief effect has been to preserve segre-
gation.

Slight token desegregation of the schools occurred in
the years following Brown. The Mecklenburg County and
the Charlotte City units were merged in 1961.

This suit was filed in 1965, and an order was entered
in 1965 approving the school board’s then plan for de-
segregation, which was substantially a freedom of choice
plan coupled with the closing of some all-black schools.

There was no further court action until 1968, when a
motion was filed requesting further desegregation. Most
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white students still attended “white” schools and most black
students still attended “black” schools. The figures on
this subject were analyzed in this court’s opinion of
April 23, 1969 (300 F.Supp. 1358 (1969)), in which the
background and history of local scgregation and its con-
tinuing diseriminatory nature were analyzed at length.
In that order the court ruled that substantial progress had
been made and that many of the alleged acts of diserimina-
tion were not proved.

However, certain significant findings and conclusions
were made which have been of record without appeal for
eleven months. These include the following:

1. The schools were found to be unconstitutionally
segregated.

2. Freedom of choice had failed ; no white child had
chosen to attend any black school, and freedom of
choice promoted rather than reduced segregation.

3. The concentration of black population in north-
west Charlotte and the school segregation which ac-
companied it were primarily the result of discrimina-
tory laws and governmental practices rather than of
natural ‘“neighborhood” forces. (This finding was re-
affirmed in the order of November 7, 1969.)

4. The board had located and controlled the size
and population of schools so as to maintain segrega-
tion.

5. The plan approved and put into effect in 1965
had not eliminated unlawful segregation.

6. The defendants operate a sizeable fleet of busses,
serving over 23,000 children at an average annual cost
(to state and local governments combined) of not more
than $40 per year per pupil.
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7. Transportation by bus is a legitimate tool for
school boards to use to desegregate schools.

8. Faculties were segregated, and should be de-
segregated.

9. Under Green v. New Kent County School Board,
391 U.S. 430 (1968), there was now an active duty
to eliminate segregation.

The board was directed to submit a plan to desegre-
gate the schools.

The order produced a great outery from school board
members and others. It also produced a plan which called
for the closing of Second Ward, the only black high school
located near a white neighborhood; and it produced no
rezoning, no elimination of gerrymandering, and only
minor changes in the pupil assignment plan. It did pro-
duce an undertaking to desegregate the faculties. The plan
was reviewed in the court order of June 20, 1969, in which
the court approved the provision for offering transporta-
tion to children transferring from majority to minority
situations and directed the preparation of a plan for pupil
desegregation.

The court also specifically found that gerrymandering
had been taking place: and several schools were cited as
illustrations of gerrymandering to promote or preserve
segregation.

In June of 1969, pursuant to the hue and cry which
had been raised about ‘“bussing,” Mecklenburg representa-
tives in the General Assembly of North Carolina sought
and procured passage of the so-called “anti-bussing” sta-
tute, N.C. G.S. 115-176.1. That statute reads as follows:

“§115-176.1. Assignment of pupils based on race,
creed, color or national origin prohibited. —No per-
son shall be refused admission into or be excluded
from any public school in this State on account of
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race, creed, color or national origin. No school at-
tendance district or zone shall be drawn for the pur-
pose of segregating persons of various races, creed,
colors or national origins from the community.

“Where administrative units have divided the geo-
graphic area into attendance districts or zones, pupils
shall be assigned to schools within such attendance
districts; provided, however, that the board of edu-
cation of an administrative unit may assign any pupil
to a school outside of such attendance district or zone
in order that such pupil may attend a school of a
specialized kind including but not limited to a voca-
tional school or school operated for, or operating pro-
grams for, pupils mentally or physically handicapped,
or for any other reason which the board of education
in its sole discretion deems sufficient. No student shall
be assigned or compelled to attend any school on ac-
count of race, creed, color or national origin, or for
the purpose of creating a balance or ratio of race,
religion or national origins. Involuntary bussing of
students in contravention of this article is prohibited,
and public funds shall not be used for any such bussing.

“The provisions of this article shall not apply to a
temporary assignment due to the unsuitability of a
school for its intended purpose nor fo any assign-
ment or tramsfer mecessitated by overcrowded condi-
tions or other circumstances which, in the sole discre-
tion of the school board, require assignment or re-
assignment .

“The provisions of this article shall not apply to
an application for the assignment or reassignment by
the parent, guardian or person standing in loco pa-
rentis of any pupil or to any assignment made pur-
suant to a choice made by any pupil who is eligible
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to make such choice pursuant to the provisions of a
freedom of choice plan voluntarily adopted by the
board of education of an administrative unit. (1969,
c. 1274.)”

The board’s next plan was filed July 29, 1969, and was
approved for 1969-70 by the order of August 15, 1969.
The August 15 order contained the following paragraph:

“The most obvious and constructive element in the
plan is that the School Board has reversed its field
and has accepted its affirmative constitutional duty to
desegregate pupils, teachers, principals and staff mem-
bers ‘at the earliest possible date’ It has recognized
that where people live should not control where they
go to school nor the quality of their education, and
that transportation may be necessary to comply with
the law. It has recognized that easy methods will not
do the job; that rezoning of school lines, perhaps whole-
sale; pairing, grouping or clustering .of schools; use
of computer technology and all available modern busi-
ness methods can and must be considered in the dis-
charge of the Board’s constitutional duty. This court
does not take lightly the Board’s promises and the
Board’s undertaking of its affirmative duty under the
Constitution and accepts these assurances at face
value. They are, in fact, the conclusions which neces-
sarily follow when any group of women and men of
good faith seriously study this problem with knowl-
edge of the facts of this school system and in light of
the law of the land.”

The essential action of the board’s July 29, 1969 plan
was to close seven inner-city black schools and to re-assign
their pupils to designated white suburban schools, and to
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transport these children by bus to these suburban schools.
In addition, it was proposed to re-assign 1,245 students
from named black schools to named suburban white schools
and provide them transportation.

The total of this omne-way transportation of black stu-
dents only to white schools under this plan was stated to
be 4,245 children.

No problem of transportation or other resources was
raised or suggested.

The evidence of the defendants is that the property
value of the schools thus closed cxeceds $3,000,000. I7or
the most part, that property stands idle today.

The “‘anti-bussing” law was not found by the board to
interfere with this proposed wholesale re-assignment and
“massive bussing,” of black children ouly, for purposes
of desegregation.

The plan, by order of August 15, 1969, was approved
on a one-year basis only, and the board was directed to
prepare and file by November 17, 1969, a plan for complete
desegregation of all schools, to the maximum extent pos-
sible, by September 1, 1970.

The defendants filed a motion asking that the deadline
to prepare a plan be extended from November 17, 1969,
to February 1, 1970. The court called for a report on the
results of the July 29, 1969 plan. Those results were out-
lined in this court’s order of November 7, 1969. In sub-
stance, the plan which was supposed to bring 4,245 children
into a desegregated situation had been handled or allowed
to dissipate itself in such a way that only about onc-fourth
of the promised transfers were made; and as of now only
767 black children are actually being transported to subur-
ban white schools instead of the 4,245 advertised when
the plan was proposed by the board. (Sec defendants’
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March 13, 1970 response to plaintiffs’ requests for admis-
sions.)

The meager results of eight months of planning were
further set out in this court’s November 7, 1969 order,
as follows:

“Tue SiTuAaTION TopAY

“The following table illustrates the racial distribution of the
present school population :

SciiooLs READILY IDENTIFIABLE As WHITE

NUMBER OF NUMBERS OF STUDENTS

9% WHITE Scroons WHITE Brack ToTaLs
1009; 9 6,603 2 6,607
98-99% 9 4,801 49 4,850
95-979 12 10,836 505 11,341
90-94¢; 17 14,070 1,243 15,313
86-89Y% 10 8,700 1,169 9,869
57 45,012 2,968 - 47,980

ScriooLs READILY IDENTIFIABLE AS BLACK

NUMBER OF NUMBERS OF STUDENTS
% Brack ScHooLS \WHITE Brack ToTaLs
100% 11 2 9,216 9,218
98-99% 5 41 3,432 3,473
90-97% 3 121 1,297 1,418
36-89% 6 989 2,252 3,241
25 1,153 16,197 17,350

SciioonLs Nor REapiLy IDENTIFIABLE BY RACE

NUMBER OF NUMBERS OF STUDENTS
% Brack ScHooLSs WiIre Brack ToTALS
32-499, 10 4,320 2,868 7,188
17-20% 8 5,363 1,230 6,593
22-29% 6 3,980 1,451 5,431
24 13,663 5,549 19,212

ToraLs: 106 59,828 24,714 84,542
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Some of the data from the table, re-stated, is as follows:

Number of schools ... ... 106
Number of white pupils ... 59,828
Number of black pupils ... ... 24,714
Total puplls oo 84,542
Per cent of white pupils ... . 71%
Per cent of black pupils ... ... ... 29%
Number of “white” schools ... 57
Number of white pupils in those schools ........ 45,012
Number of “black” schools ... 25
Number of black pupils in those schools ........ 16,197
Number of schools not readily identifiable by

TACE oot me s eaee 24
Number of pupils in those schools ... 19,212
Number of schools 98-100% black ...................... 16
Negro pupils in those schools ... 12,648
Number of schools 98-100% white ... 18
White pupils in those schools ... 11,406

“Of the 24,714 Negroes in the schools, something above
8,500 are attending ‘white’ schools or schools not readily
identifiable by race. More than 16,000, lowever, are obuvi-
ously still in all-black or predominantly black schools. The
9,216 in 100% black situations are considerably more than
the number of black students in Charlotte in 1954 at the
time of the first Brown decision. The black school prob-
lem has not been solved.

“The schools are still in major part segregated or ‘dual’
rather than desegregated or ‘unitary.

“The black schools are for the most part in black resi-
dential areas. However, that does not make their segrega-
tion constitutionally benign. In previous opinions the facts
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respecting their locations, their controlled size and their
population have already been found. Briefly summarized,
these facts are that the present location of white schools in
white areas and of black schools in black areas is the result
of a varied group of elements of public and private action,
all deriving their basic strength originally from public law
or state or local governmental action. These elements in-
clude among others the legal separation of the races in
schools, school busses, public accommodations and housing;
racial restrictions in deeds to land; zoning ordinances; city
planning ; urban renewal; location of public low rent hous-
ing; and the actions of the present School Board and others,
before and since 1934, in locating and controlling the capac-
ity of schools so that there would usually be black schools
handy to black neighborhoods and white schools for white
neighborhoods. There is so much state action embedded
in and shaping these events that the resulting segregation
is not innocent or ‘de facto,” and the resulting schools are
not ‘unitary’ or desegregated.

“Fregpom oF CHOICE

“Frecdom of choice has tended to perpetuate segrega-
tion by allowing children to get out of schools where their
race would be in a minority. The essential failure of the
Board’s 1969 pupil plan was in good measure due to free-
dom of choice.

“As the court recalls the evidence, it shows that no white
students have ever chosen to attend any of the ‘black’
schools.

“Freedom of choice does not make a segregated school
system lawful. As the Supreme Court said in Green v.
New Kent County, 391 U. S. 430 (1968) :

«e * * Tf there are reasonably available other ways,
such for illustration as zoning, promising speedier and
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more effective conversion to a unitary, nonracial school
ysstem, “freedom of choice” must be held unaceeptable.’

“Redrawing attendance lines is not likely to accomplish
anything stable toward obeying the constitutional mandate
as long as freedom of choice or freedom of transfer is
retained. The operation of these schools for the foresee-
able future should not include freedom of choice or trans-
fer except to the extent that it reduces segregation, although
of course the Board under its statutory power of assign-
ment can assign any pupil to any school for any lawtul
reason.”

(The information on the two previous pages essentially
describes the condition in the Charlotte-Mecklenberg
schools today.)

Meanwhile, on October 29, 1969, the Supreme Court in
Alexander v. Holmes County, 396 U. S. 19 (1969), ordered
thirty Mississippi school districts desegregated immediately
and said that the Court of Appeals

“...should have dewnied all motions for additional time

because continued operation of segregated schools un-
der a standard of allowing all deliberate speed for
desegregation is no longer constitutionally permissible.
Under explicit holdings of this Court, the obligation
of every school district is to terminate dual school
systems at once and to operate now and hereafter only
unitary schools. Griffin v. School Board, 377 U.S. 218,
234 (1964); Greem v. School Board of New Kent
County, 391 U. S. 430, 439, 442 (1968).” (Emphasis
added.)

Because of this action and decision of the Supreme Court,
this court did not feel that it had discretion to grant the
requested time extension, and it did not do so.
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The board then filed a further desegregation plan on
November 17, 1969. The plan was reviewed in the order of
December 1, 1969. It was not approved because it rejected
the goal of desegregating all the schools or even all the
black schools. It proposed to concentrate on methods such
as rezoning and freedom of choice and to diseard any con-
sideration of pairing, grouping, clustering and transport-
ing or other methods. It proposed to retain numerous all-
black schools.

The performance results, set out in previous orders, show
that the all-black schools lag far behind white schools or
desegregated schools.

The court, in an order dated December 1, 1969, reviewed
the recent decisions of courts and laid out specific guide-
lines for the preparation of a plan which would desegregate
the schools. A consultant, Dr. John A. Finger, Jr., was
appointed to draft a plan for the desegregation of the
schools for use of the court in preparing a final order. The
school board was authorized and encouraged to prepare an-
other plan of its own if it wished.

Dr. Finger worked with the school board staff members
over a period of two months. He drafted several different
plans. When it became apparent that he could produce
and would produce a plan which would meet the require-
ments outlined in the court’s order of December 1, 1969, the
school staff members prepared a school board plan which
would be subject to the limitations the board had described
in its November 17, 1969 report. The result was the pro-
duction of two plans—the board plan and the plan of the
consultant, Dr. Finger.

The detailed work on both final plans was done by the
school board staff.

The high school plan prepared by the board was recom-
mended by Dr. Finger to the court with one minor change.
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This change involved transporting three hundred inner ecity
black children to Independence High School. As to high
school students, then, the plan which was ordered by the
court to take effect on May 4, 1970 is the school board’s
plan, with transportation added for three hundred students.
The proportion of black children in the high schools varies
from 17% to 36% under this plan.

For junior high schools, separate plans were prepared
by Dr. Finger and by the board. The board plan would
have used zoning to desegregate all the black junior high
schools except Piedmont, which it would have left 90%
black. The Finger plan employed re-zoning as far as ap-
peared feasible, and then provided for transportation be-
tween inner city black zones and outlying white schools to
desegregate all the schools, including PPiedmont.

The court offered the school board the options of (1) re-
zoning, or (2) closing Piedmont, or (3) two-way transport
of students between Piedmont and other schools, or (4)
accepting the Finger plan which desegregates all junior
high schools.

"The board met and elected to adopt the Finger plan
rather than close Piedmont or rearrange their own plan.
The Finger plan may require the transportation of more
students than the board plan would have required, but it
handles the transportation more economically and effi-
ciently, and does the job of desegregating the junior high
schools. The percentage of black students in the junior
high schools thus constituted will vary from 9% to 33%.

The transportation of junior high students called for
in the plan thus adopted by the board pursuant to the court
order of February 5, 1970, is essentially the same sort
that was adopted -without hesitation for 4,245 black chil-
dren when the seven black inner city schools were closed

in 1969.
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For elementary schools the problem is move complicated.
Dr. Finger prepared several plans to desegregate the ele-
mentary schools and reviewed them with the school staff.
It was apparent that even the gerrymandering considered
by the board could not desegregate all the elementary
schools, and that without transportation there is no way
by which in the immediate future the continuing effects of
state imposed segregation can be removed. Dr. Finger
prepared a plan which proposed re-zoning of as many
schools as could be desegregated by re-zoning and which
then proposed pairing or grouping of schools. By pairing
or grouping, a black school and one or more white schools
could be desegregated by having grades one through four,
black and white, attend the white schools, and by having
grades five and six, black and white, attend the black school,
and by providing transportation where needed to accom-
plish this.

The original Finger plan proposed to group black inner
citv schools with white schools mostly in the south and
southeast perimeter of the distriet.

The school staff drafted a plan which went as far as
they could go with re-zoning and stopped there, leaving
half the black elementary children in black schools and half
the white elementary children in white schools. ,

Tn other words, both the plan eventually proposed by the
school hoard and the plan proposed by Dr. Finger went
as far as was thought practical to go with re-zoning. The
distinetion is that the Finger plan goes ahead and does the
job of desegregating the black elementary schools, whereas
the board plan stops half way through the job.

In its original form the Finger plan for elementary
schools would have required somewhat less transportation
than its final form, but would have heen more difficult to
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put into effect rapidly. The pressure of time imposed by
decisions of the Supreme Court and other appellate courts
had become such that there was concern lest there be an
order from one of the appellate courts for immediate
February or March desegregation of the entire system. The
school staff therefore, based on Finger’s guidelines, pre-
pared a final draft of his plan ineorporating pairing, group-
ing and transporting on a basis which would better allow
for carly implementation with a minimum of administrative
complications, in licu of his original plan.

The result is that the plan for elementary schools which
is known as the “Finger plan” was prepared in detail by
the school staff and incorporates the thought and work of
the staff on the most efficient method to desegregate the
elementary schools.

The time table originally adopted by this court in April
of 1969 was one calling for substantial progress in 1969
and complete desegregation by September 1970. However,
on October 29, 1969, in Alexander v. Holmes County, the
Supreme Court ordered immediate desegregation of sev-
eral Deep South school systems and said that the Court
of Appeals “should have denied all motions for additional
time.” The Supreme Court adhered to that attitude in all
decisions prior to this court’s order of February 5, 1970.
In Carter v. West Feliciana Parish, U. S. (Janu-
ary 14, 1970), they reversed actions of the Fifth Circuit
Court of Appeals which had extended time for desegregat-
ing hundreds of thousands of Deep South children bevond
February 1, 1970. In Nesbit v. Statesville, et al., 418 F.2d
1040, the Fourth Circuit Court of Appeals on December 2,
1969, ordered the desegregation by January 1, 1970, of
schools in Statesville, Reidsville and Durham, North Caro-
lina. Referring to the Alexander v. Holmes County deci-
sion, the Fourth Circuit said:
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“The clear mandate of the Court is immediacy. Further
delays will not be tolerated i this circuit.” (Emphasis
added.)

In that opinion the Court directed this district court to
adopt a plan on December 19, 1969, for the City of States-
ville, effective January 1, 1970, which “must provide for
the elimination of the racial characteristics of Morningside
School by pairing, zoning or consolidation. . . .” As to
Durham and Halifax, Virginia, courts were ordered to ac-
complish the necessary purpose by methods including pair-
ing, zoning, reassignment or “any other method that may
be expected to work.”
In Whittenburg v. Greenville County, South Carolina,
F.2d (January 1970), the Fourth Circuit Court
of Appeals, citing Holmes County and Carter v. West Feli-
ciana Parish, said:

“More importantly the Supreme Court said emphati-
cally it meant precisely what it said in Alexander that
general reorganization of school systems is requisite
now, that the requirement is not restricted to the school
districts before the Supreme Court in Alexander, and
that Courts of Appeals are not to authorize the post-
ponement of general reorganization wuntil September
1970.” (Emphasis added.)

As to Greenville, in a case involving 58,000 children, the
Court said that

“The plan for Greenville may be based upon the revised
plan submitted by the school board or upon any other
plan that will create a unitary school system.” (Em-
phasis added.)
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The Court further said:

“The District Court’s order shall not be stayed pend-
ing any appeal which may be taken to this court, but,
in the event of an appeal, modification of the order
may be sought in this court by a motion accompanied
by a request for immediate consideration.”

Upon rehearing the Fourth Circuit Court of Appeals said
on January 26, 1970:

“The proper functioning of our judicial system requires
that subordinate courts and public officials faithfully
execute the orders and directions of the Supreme Court.
Any other course would be fraught with consequences,
both disastrous and of great magnitude. If there are
appropritae exceptions, if the District Courts and the
Courts of Appeals are to have some discretion to per-
mit school systems to finish the current 1969-1970 school
year under current methods of operation, the Supreme
Court may declare them, but no member of this court
can read the opinions in CARTER as leaving any room
for the exercise by this court in this case of any dis-
cretion in considering a request for postponement of
the reassignment of children and teachers until the
opening of the next school year.

“For these reasons the petition for rehearing and for
a stay of our order must be denied.” (Emphasis added.)

The above orders of the Supreme Court and the Fourth
Circuit Court of Appeals are the mandates under which
this court had to make a decision concerning the plan to be
adopted and the time when the plan should be implemented.
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This court conducted hearings on February 2 and Feb-
ruary 3, 1970, upon the content and the effective date of
the plans for desegregation of the Charlotte-Mecklenburg
schools. On February nd, Mr. Waggoner, the attorney
for the school board, requested the court to adopt a time
table under which the elementary schools would be deseg-
regated immediately after Kaster (about April 1st) and the
junior highs and senior highs would be desegregated in
May, about the third week before the end of school. Dr.
Self, the school superintendent, requested essentially the
same time table.

Dr. Self testified that the job could be done as to all
students in the times requested if transportation could
be arranged; and he and Mr. Waggoner indicated that by
staggering hours of school and by effective use of busses
the transportation problem might be solved.

The Supreme Court in Griffin v. Prince Edward County,
377 U. S. 218 (1964), had held that a school board could
and should validly be required by a distriet court to re-
open a whole county school system rather than keep it
closed to avoid desegregation, even though levying taxes
and borrowing money might be necessary.

In view of the decisions above mentioned and the facts
before the court, it appeared to this court that the un-
doubted difficulties and inconveniences and expense caunsed
by transferring children in mid-year to schools they did
not choose would have to be outweighed by the mandates
of the Supreme Court and the Fourth Circuit Court of
Avppeals and that this court had and has a duty to require
action now.

On February 5, 1970, therefore, a few days after the
second Greenville opinion, this court entered its order for
desegregation of the schools.
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The time table set in the February 3, 1970 order is pre-
cisely the time table suggested by Mr. Waggoner, the at-
torney for the defendants, in the record of the February 2,
1970 hearing.

Paragraph 16 of the February 5, 1970 order reads:

“The duty imposed by the law and by this order is the

desegregation of schools and the maintenance of that
condition. The plans discussed in this order, whether
prepared by Board and staff or by outside consultants,
such as computer expert, Mr. John W. Weil, or Dr.
John A. Finger, Jr., are ilustrations of means or
partial means to that end. The defendants are en-
couraged to use their full ‘know-how’ and resources
to attain the results above deseribed, and thus to
achieve the constitutional end by any means at their
disposal. The test is not the method or plan, but the
results.”

The above summary is an outline only of the most sig-
nificant steps which have brought this case to its present
position. Details of all the developments mentioned in this
summary appear in previous orders and in the lengthy
evidence.

Pursuant to the direction of the Circuit Court, this court
has made and is filing contemporaneously herewith supple-
mental detailed findings of fact bearing on the transporta-
tion question.

This the 21st day of March, 1970.

/s/ James B. McMiLran
James B. McMillan
United States District Judge
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The defendants, the Charlotte-Mecklenburg Board of Ed-
ucation and the individual Board members, object and
except to certain supplementary findings of fact entered
by the Court on March 21, 1970, and further move for
amendment and eclarification thereof.

The findings objected and excepted to and for which
clarification is needed are set out below with paragraph
numbers corresponding to those of the cupplementary find-
ings of fact.

1. The Court’s order of February 5, 1970, contains a
finding that is not supported in the record. The Court finds
that the average cost for transportation per vear per pupil
is approximately $40 per year with local funds and state
funds bearing approximately half the cost. This is at vari-
ance with the evidence in this matter. This finding should
be amended to refleet that the approximate annual cost of
transporting a pupil, without regard to depreciation or
certain administrative costs, is sliehtly in excess of $20 per
year for which the local school system receives almost total
reimbursement from the state which receives a portion of
its funds from the taxpayers of Mecklenburg County.

2. This finding relating to transportation to public
schools by the state during the 1968-1969 school year re-
flects that 70.9 per cent elementary and 29.1 per cent high
schoo] students account for all transportation. The record
is silent with reference to junior high schools and it is sub-
mitted that grades 7 and 8 are alto included with the ele-
mentary students. In other words, the reporting in plain-
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tiffs’ Exhibit 15 is based on an 8-4 school system whereas
the Mecklenburg system is based on a 6-3-3 system. It
would therefore appear that of the 55 per cent of the aver-
age daily attendance in public schools transported, approxi-
mately 50 per cent would represent grades 1 through 6.
The finding “—plus another 5,000, whose fares are paid
on the Charlotte City Coach Lines.” leaves the impression
that the publie school system reimburses students riding on
buses operated by the Charlotte City ("foach Lines. There is
no evidence to support this finding and it is not true in fact.

4. The statement “pupils whose fares are paid on Char-
lotte City C'oach Lines, Ine.—5,000” is inaccurate for the
reasons stated in Paragraph 2 above.

The line “additional costs (1968-1969) per pupil to state
—$19.92” should be changed to “reimbursement to school
system (1968-1969) per pupil by state—$19.92.”

The line “total annual cost per pupil transported—
$39.92” should be changed by amending the figure to ap-
proximately $20.00.

6. The Court makes the finding with reference to the
1969-70 budget of the Charlotte-Mecklenburg school system,
but fails to further find that all funds are fully committed
to fixed line items of the budget and that the school system
has no surplus; in fact, the budgetary request was substan-
tially reduced by the County Commissioners. (Report to
the Court with reference to compensatory education re-
quests). Furthermore, that upon official request of the
Board of Education for additional funds with which to ac-
quire transportation equipment, the Board of County Com-
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missioners of Mecklenburg County has advised the Board
of Education that no additional funds will be available for
the operation of schools during the current fiscal year which
expires on June 30, 1970, and therefore, approximately five-
sixths of the budget had been expended at this time.

7. This paragraph leaves the implication that state funds
could be used for capital outlay. To clear up this implica-
tion, the Court should find that state law requires local
school boards to pay for additional school buses required
and that the state will replace them upon obsolescence some
twelve to fourteen years later, and further that the state
will pay approximately $20 per year toward transportation
of each child eligible under state law.

11. The finding of the Court with reference to trans-
portation of 5,000 children by contract carriers is erroneous.
Mr. Morgan in his deposition of February 25, 1970, on page
36, plainly stated that students were being transported on
Charlotte City Coach Lines at a reduced fare. Mr. Morgan
then inquired of Deaton that in the event a contract could
be entered for transportation of students, would Charlotte
City Coach Lines transport on the same reduced fare, to
which Mr. Deaton replied in the negative. See also affidavit
of Robert L. Deaton, Assistant General Manager of Char-
lotte City Coach Lines, Inc. dated February 10, 1970.

16. This paragraph should be amended to reflect that
the state will bear approximately $20 of the annual trans-
portation cost of each student eligible for transportation
under state regulations.
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18. The clause “80 per cent of the buses require more
than one hour of a one-way trip;” should be amended to
77 per cent.

The clause “75 per cent of the buses make two or more
trips each day;” should be amended to reflect 62 per cent
of such buses.

The clause “average miles traveled by buses making one
round trip per day is 34.5;” should be amended to reflect
such average miles of 29.8 per day.

The clause “average bus mileage per day for buses mak-
ing two trips is 47.99” should be amended to reflect such
average bus mileage at 43.5 miles per day.

For clarity, this paragraph should contain an explanation
that each morning and afternoon mileage would represent
one-half of the round trip mileage.

19. Clarification is requested with respect to the follow-
ing sentence in Paragraph 19: “The Court plan calls for
pick-ups to be made at a few points in each school distriet,
as testified to by Dr. Self, and for non-stop runs to be
made between satellite zones and principal zones.” It was
the understanding of the defendants that the method of
pick-up and delivery of students would be left to their
discretion. Clarification is requested to determine whether
or not this is a specific directive of the Court amending its
prior orders.

The Court should further clarify Paragraph 19 to find
that in accordance with the affidavit of Mr. Herman Hoose
dated February 24, 1970, that school buses will materially
add to the congestion and safety of the traveling publie
on congested city streets.
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20. This finding should be amended to reflect that only
23,000 children are being fransported at state expense at
the present time. It should further reflect that although
the distance of travel is not substantially greater for the
children to be transported under the Court-ordered plan,
their transportation will occur in congested city traffic
which will require substantially longer time than trans-
portation in the outlying rural transportation system now
principally employed by the school system.

21. This paragraph should be amended to reflect the
true facts as follows: “On July 29, 1969, (pursuant to the
Court’s April 23, 1969, order that they frame a plan for
desegregation and that school buses could be used as
needed), the defendants proposed a plan for closing seven
inner-city black schools and transferring students from
overcrowded schools and assigning them totaling some
4,200 students to outlying schools. Students not wishing to
attend the outlying schools were permitted to attend sur-
sounding schools (transecript August 5, 1969, page 21) and
Irwin Avenue Elementary (amendment to plan of July 29,
1969). The plan was approved and has resulted in the
transportation of approximately 1,300 inner-city students
to outlying schools which required the utilization of 30
buses. Transportation time for these 30 buses requires
approximately one hour and fifteen minutes one way.

26. Clarification is requested of the sentence “It is the
assignment of these children which is the particular subject
of the reference in Paragraph 13 of the order to the manner
of handling assignments within the school year.” Does the
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Court direct the Board to utilize these students in making
assignments for the conscious purpose of maintaining each
school in a condition of desegregation? Shall such students
be assigned to schools only where assignment of their race
would improve or maintain a condition of desegregation
in the school to which assignment is made?

27. Clarification is requested with reference to the cre-
dence and reliability the Court attributes to the efforts of
the school staff in developing the plans for desegregation.

28. The term “hearings” should be amplified to reflect
that the Court repeatedly stated that evidence regarding
transportation costs and other transportation data was
irrelevant. (Transcript of hearing, February 5, 1970, pages
112-114, 128-130, 134, 150 and 151.)

29. Clarification is requested with reference to the sen-
tence “All transportation under both the Board and the
Court plan is covered by state law.” Does the Court by
this sentence amend its order of February 5, 1970, as
amended by order of March 3, 1970, to the extent that the
Board will not be required to furnish transportation to
students who have been reassigned and whose attendance
is necessary for the desegregation of the school of their
attendance where they would not be furnished transporta-
tion under the applicable state law at state expense?

30. The sentence, “These one-way transfers, essentially
identical in nature to the Board’s July 29, 1969 plan, will
result in the substantial desegregation of all the jumior
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high schools, which are left under this plan with black
student populations varying from 9 per cent at J. H. Gunn
to 33 per cent at Alexander and Randolph.” As pointed
out above, the Board in its July 29, 1969, plan as explained
by Dr. Self (transeript, August 5, 1969, pages 21 and 22)
provided one-way transfers only to those students who
accepted and did not elect to go to surrounding schools or
Irwin Avenue Elementary.

The Court should acknowledge that the four choices
given to the School Board were, in reality, not choices at
all. The Board had explored choice #1, rezoning, and found
that Piedmont Junior High School could not be converted
from a predominantly black school by such method; two-
way involuntary transportation of pupils between Piedmont
and white schools contravenes the Board’s idea of what
the Constitution requires; alternative #3 relating to clos-
ing of Piedmont was rejected by the Board among other
reasons for the reason that the junior high schools are
substantially overcrowded; the remaining alternative for
the adoption of the Finger plan kept open the option of the
Board to seek an appellate determination with respect to
involuntary transportation of students out of their school
district. The Board did not adopt the Finger plan, rather
it was imposed by default in not electing alternatives #1,
#2 and #3.

32. The sentence “It would leave nine elementary schools
83 per cent to 100 per cent black” should be clarified to
indicate that there are white students who will be assigned
to each of these nine elementary schools, leaving no all
black schools.
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The sentence “In short, it does not tackle the problem of
the black elementary schools in Northwest Charlotte” should
be clarified to point out that although rezoning accomplished
substantial desegregation in some predominantly black ele-
mentary schools in northwest Charlotte, nine schools re-
mained which were 83 to 99 per cent black.

The portion of the sentence appearing at the top of page
16, “. . . the transportation problems presented by the zon-
ing portion of the plan can be solved with available re-
sources” is unsupported in the record. The defendants
specifically object to the finding of the Court contained in
the last paragraph of Paragraph 32 as there are many
thousands of students who reside beyond one and one-half
miles distant from the school to which they are assigned
with respect to rezoned schools. The finding of the Court
with reference to transportation requirements of 1,300 ele-
mentary students requiring ten buses is wholly unsupported
by the record.

33. The sentence “The estimate of Dr. Finger and
Dr. Self, the Superintendent, was that this program would
require transporting roughly 5,000 white pupils of fifth
and sixth grade levels into the inner-city schools” should
be amended to reflect that conversely, roughly 5,000 inner-
city blacks would be transported to the outlying suburban
schools.

The sentence “The Board in its latest estimate puts the
total figure at 10,206,” should be amended to reflect that
this figure represents approximately 5,000 white and 5,000
black students.
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The sentence “Just what is the net additional number
of students to be transported who are not already receiv-
ing transportation is open to considerable question” is
unsupported in the record. Both plaintiffs’ evidence
through Dr. Finger and the Board through Mr. Morgan
and Dr. Self are the only evidence in the record relating
to this information and there is no dispute about the ap-
proximate number of students to be transported in the
paired and grouped schools under the cross-busing feature.

34. Subparagraph A again carries the implication that
some 5,000 children daily are provided transportation on
City Coach Lines by the school system. This is erroneous
as these children provide their own transportation and
funds on City Coach Lines which offers a student discount.

Subparagraph B is erroneous to the extent that it as-
sumes a substantial discount of students accepting trans-
portation. The record clearly discloses that the elementary
paired schools are so remote that transportation can be
expected to be almost 100 per cent. This likewise holds
true for transportation of students who live in the satellite
districts. This leaves approximately 6,000 students who
live in rezoned areas and even if substantially discounted
would not materially affect the transportation require-
ments of the Court order.

Subparagraph C leaves the implication that transporta-
tion should be afforded based on average daily attendance.
This overlooks the fact that transportation space must be
available for all students entitled to transportation as all
eligible students may or may not desire transportation
on a given day.
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Subparagraph D relating to number of students trans-
ported round trip per day per bus is more than 83 students.
This overlooks utilization of each bus on 1.8 trips per
day, thereby resulting in bus loading of approximately 44
to 46 students per trip. This further overlooks the fact
that larger buses may be employed in the county than
proposed under the transportation of students in smaller
buses in congested traffic.

Subparagraph E relating to the one trip per bus per
day under the Board estimate clearly recognizes that
buses may be utilized with respect to the paired schools
for only one trip unless operational costs are increased
40 to 60 per cent by resorting to adult drivers. The same
holds true with reference to satellite schools. With refer-
ence to rezoned areas containing some 6,000 students,
double utilization of some of the buses would not appre-
ciably affect the Board estimates.

Subparagraph F. The average one-way trips required
under the Court plan are estimated at less than seven
miles. It is submitted that this is unsupported in the record
as the Court completely ignores lines of travel routes upon
the streets as they exist and further ignores the actual ex-
perience of the school system as reflected on the principals
reports with respect to the buses identified in the affidavit
of Mr. J. D. Morgan and John W. Harrison, Sr. dated
March 21, 1970. The actual time being reflected by the
record for transportation is approximately one hour and
fifteen minutes.

Subparagraph G relating to staggering of school open-
ing and closing, particularly with reference to zoned and
paired schools, would reflect the following type schedule.
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The first bus would begin picking children up at 6:45 am.,
deliver the students to the first school at 8:00, then begin
picking up students for the second school, deliver them to
school at 9:15, then the driver would prior to 2:30 return
to the first school to pick up the children to return them
home and they would reach home by 3:45. The bus then
would go to the second school and pick up children and
would get them home at approximately 5:00. Obviously,
the school administration would have to go to adult drivers
who would increase the operational cost by 40 to 60 per
cent (J.D. Morgan depositions and affidavit).

Subparagraph J reflects a misunderstanding with re-
spect to the requirements of North Carolina law for
furnishing transportation. Students who reside more than
one and one-half miles by the nearest convenient travel
route and live in eligible areas are furnished transporta-
tion. By running a series of samples, the school adminis-
tration determined that a radius of one and one-quarter
miles would average out to the nearest line of travel being
one and one-half miles (J. D. Morgan affidavit and
deposition).

Subparagraph K relating to increasing the walking
distance would contravene state law with respect to
furnishing transportation and would not appreciably re-
duce the number of students eligible for transportation.

Subparagraph L relating to overload is possible under
present transportation circumstances. Only those students
near the end of the bus run are permitted to stand and
ride a relatively short distance. Standing in congested city
traffic over long distances would be most unsafe in operat-
ing the transportation system.
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35. Transportation estimates of the Court are unsup-
ported in the record and reflect utilization of discount
factors in Paragraph 34 which are not valid. The Board
estimates were prepared from demographic charts reflect-
ing the location of students to be transported and the
record in this cause contains no such chart for the use
of the Court in reaching its estimate. Furthermore, the
busing estimates contravene the only reliable evidence in
the record, the experience of the transportation system.

36. Finding of the Court that the transportation will be
provided under state law is irrelevant as the taxpayers
of this county contribute their tax dollars to Raleigh in
support of public education. State funds are merely a
return of a portion of the funds they have paid to the
state for public education.

38. The four parts of the desegregation plan are not
separable. There is some overlapping between elementaries
which are paired or rezoned which will require assignment
of children on one basis or possibly both bases if the
total plan is implemented.

The February 5, 1970, order, directs total and complete
implementation of all elementary school desegregation as
ordered at one time. The Board seeks clarification with
respect to whether or not it was contemplated that pairing
and grouping should be implemented piecemeal as sug-
gested by this paragraph.

39. This finding is an erroneous characterization of
statements of counsel for the defendants and also the
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Superintendent. A transcript of the hearing held on Feb-
ruary 2, 1970, at page 20 states:

“Assuming that the Finger plan must be implemented,
it is believed that within the next six to eight weeks,
we could begin phasing in elementary schools into the
new zones and perhaps provide some of the pairing
and groupings that Dr. Finger proposes. We would
propose that the junior and senior high schools be de-
ferred until the last three weeks of school and high
school senior complete the school year at the school of
their present attendance.”

(Transeript February 2, 1970, page 21, line 23)

“One problem that this time table overlooks is that we
do not have the means for transporting the students
nor is there likelihood that it will be available before
the end of this school year.”

40. Although the February 5 order provided that “racial
balance” was not required, it was the effect of the order.
Otherwise, the results of the Court ordered plan would not
have achieved approximate “optimal” ratios in all but a
handful of schools in the system.

41, The cost estimate of the Court overlooks the un-
disputed tostimony that the bus cost is being increased by
approximately $400. Furthermore, the number of buses
and the total reached by the Court are based upon an er-
roneous assumption as indicated above.

The Court fails to address itself to the very substantial
problem of obtaining drivers for these buses.
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The cost referred to by the Court as “excess costs” are
not out of any desire on the part of the Board of Education
to increase costs; rather, they are the direct and proximate
result of the order of the Court.

Again, attention is called to the fact that the Court has
overstated per capita costs by approximately $20.

The annual transportation cost per student, including
amortization, is based upon erroneous premises and over-
looks substantial factors, such as the actual number of stu-
dents to be transported (19,285), the number of buses (422,
costing $2,369,000), cost of parking areas ($285,000), cost
of operation (annual recurring $587,000), additional per-
sonnel expense (annual recurring $166,000), all of which
is carefully documented in submission to the Court on
March 17, 1970, for a total initial first-year expense of
$3,407,000, excluding depreciation or amortization.

42, The Court overlooks testimony of local and state
officials, which is uncontradicted that the maximum number
of buses to be made available to Mecklenburg County would
be 30 buses to replace ancient equipment (12 to 15 years
old) now being operated and scheduled for removal from
service, plus 40 additional buses which would cost approxi-
mately $200,000, which funds the Board of Education does
not have and has been informed by the County Commis-
sioners is not forthcoming. v

Furthermore, the Court should find that the 375 used
buses in storage as indicated in the record are unsafe and
inadequate for transporting children served by this system.

The finding should further reflect that although no order
has been placed, the Board of Education has been advised
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of the number of buses available from the state, namely 75,
provided funds are available. Furthermore, under state
law, school systems are not permitted to purchase equip-
ment on credit. G.S. 115-52.

The finding with reference to delivery of buses in sixty
to ninety days is erroneous. The record clearly discloses
that the first chassis would be available in approximately
ninety days and a substantial period of time would be re-
quired to fabricate and attach the body of the bus to the
chassis for ultimate delivery.

It is quite apparent from the foregoing that the Court
has given credence to most information submitted by the
Board of Education and for some reason rejects transporta-
tion information prepared by a staff thoroughly familiar
with the transportation requirements of our system, which
staff has many years of experience with the special needs
of our Charlotte-Mecklenburg school system. Tt is mote-
worthy that the Court’s estimates closely parallel those of
Dr. John Finger who admittedly spent very little time pre-
paring his estimates. (Finger deposition dated March 11,
1970, pages 74 and 75)

WrEREFORE, the original defendants request the Court to
amend its supplementary findings of fact dated March 21,
1970, to conform to the record in this matter as more par-
ticularly set forth above.
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Respectfully submitted this 25th day of March, 1970.

/s/ WiLLiam J. WaGGONER
William J. Waggoner
Weinstein, Waggoner, Sturges, Odom
and Bigger
1100 Barringer Office Tower
Charlotte, North Carolina

/s/ Bexg. S. Horack
Benj. S. Horack
Ervin, Horack and McCartha
806 East Trade Street
Charlotte, North Carolina

Attorneys for Defendants
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In the original order of April 23, 1969, and in the order
of August 15, 1969, the projected time for completion of
desegregation of the schools was set for September 1970.
The court did not then consider and never has at any time
considered that wholesale mid-year or mid-term transfers
of pupils or teachers were desirable. Furthermore, it was
contemplated by all parties that this time table would allow
time for orderly development of plans as well as for appeal
by all who might wish to appeal.

On October 29, 1960, in Alexander v. Holines County, the
Supreme Court ordered the immediate desegregation of
schools involving many thousands of Mississippi school
children. In Carter v. West Feliciana Parish, —— TU. S.
(January 14, 1970), the Supreme Court reversed the
Fifth Circuit Court of Appeals and set a February 1, 1970
deadline to desegregate schools in Gulf Coast states in-
volving many thousands of children. In Nesbit v. States-
ville, 418 F.2d 1040, on December 2, 1969, the Fourth Circuit
read Alexander as follows:

“The clear mandate of the Court is immediacy. Further
delays will not be tolerated in this circuit.”

In Whittenburg v. Greenville County, South Carolina, —
F.2d — —(January 1970), the Fourth Circuit Court of Ap-
peals read Alexander to say that

“ .. general reorganization of school systems is requi-
site now, that the requirement is not restricted to the
school districts before the Supreme Court in Alexander,
and that Courts of Appeals are not to authorize the
postponement of general reorganization until Septem-
ber 1970.

* * *
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“The District Court’'s order shall not be stayed pending
any appeal which may be taken to this court, . . .
(Emphasis added.)

On January 26, 1970, on re-hearing, the Fourth Circuit
Court of Appeals said:

“The proper functioning of our judicial system requires

that subordinate courts and public officials faithfully
execute the orders and directions of the Supreme
Court. . . . no member of this court can read the
opinions in Carter as leaving any room for the exer-
cise by this court in this case of any discretion in
considering a request for postponement of the reassign-
ment of children and teachers until the opening of the
next school year.”

The petition of Greenville for a stay of the order was
again denied, and the Greenville schools were desegregated
as of February 16, 1970.

The last Greenville decision was ten days old at the time
of this court’s order of February 5, 1970. These were the
mandates under which it was ordered that the Charlotte-
Mecklenburg schools should be desegregated before the
end of the spring term, and that the mandate should not
be stayed pending appeal.

Since that time, several suits have been filed in state
court seeking to prevent implementation of the February
5, 1970 order, and decision by the three-judge court now
considering the constitutionality of the “anti-bussing” law,
North Carolina General Statutes, §115-176.1, does not ap-
pear likely before April 1, 1970. The appeal of the de-
fendants in the Swann case to the Fourth Cireuit Court
of Appeals is not scheduled to be heard until April 9,
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1970, and there is no way to predict when a decision on
that appeal will be rendered. There is also no way to pre-
dict when a final decision by the Supreme Court will be
made on any of these issues, nor what the final decision
may be.

Furthermore, notwithstanding the Holmes County,
Greenville, Carter and Statesville decisions, the Fourth
Circuit Court of Appeals has now rendered a stay as to
certain portions of the February 5, 1970 order, and a peti-
tion to vacate that stay has been denied by the Supreme
Court. The Fourth Circuit Court of Appeals and the Su-
preme Court have now demonstrated an interest in the
cost and inconvenience and disruption that the order might
produce—factors which, though bussing was not specifically
mentioned, appear not to have been of particular interest
to either the Fourth Circuit Court or the Supreme Court
when Holmes County, Carter, Greenville and Statesville
were decided.

The only reason this court entered an order requiring
mid-semester transfer of children was its belief that the
language of the Supreme Court and the Fourth Circuit
above quoted in this order, given its reasonable interpre-
tation, required district courts to direct desegregation he-
fore the end of this school year.

The urgency of “desegregation now” has now been in
part dispelled by the same courts which ordered it, and
the court still holds its original view that major desegre-
gation moves should not take place during school terms
nor piecemeal if they can be avoided.

Thereforefore, 1T 1s orpERED, that the time table for
implementation of this court’s order of February 5, 1970
he, and it is hereby modified so that the implementation
of the various parts of the desegregation order will not be
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required until September 1, 1970, subject, however, to any
different decisions that may be rendered by apypellate courts
and with the proviso that the school board may if they wish
proceed upon any earlier dates they may eleet with any
part or parts of the plan.

This is the 2hth day of March, 1970.

/s/ James B. McMiLoax
James B. McMillan
United States District Judge
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On March 26, 1970, the defendant school board filed
“OBJECTIONS AND KXCEPTIONS T0O SUPPLEMENTARY FINDINGS
oF Fact oF MarcH 21, 1970, aND MoTioN FOR MODIFICATION
AND (LariricaTioN TuEREOF.” The court has reviewed the
questions raised in that document and makes further find-
ings of fact with reference to certain of its numbered para-
graphs as follows:

M 1, 4, 16, 40. The annual school bus cost per pupil
transported, including cverything except the original cost
of the bus, parking arrangements and certain local adminis-
trative cosls, for the 1968-69 year, was $19.92. The state
reimburses the Charlotte-Mecklenburg school system ap-
proximately this $19.92 per pupil. The April 23, 1969, and
February 5, 1970, findings of fact estimated the original
cost and periodic replacement of the busses themselves at
$18 to $20 per pupil per year, which, added to the $19.92,
resulted in the estimate of $40 as the total annual per
pupil transportation cost. That estimate assumed that the
local schools would have to pay for periodic replucement
of busses as well as for their original purchase. Since it
is now clear from the deposition of D. J. Dark that the
replacement of worn out or obsolescent busses is ncluded
in the $19.92 figure, the overall estimate of $40 per pupil
per vear is far too high. Tnstead of a continuing annual
local per pupil cost of $18 or $20 to supply and replace
busses, as the court originally understood, the local hoard
will have to bear only administrative and parking expenses,
plus the original, one-time purchase of the busses. This
cuts the annual cost of bus transportation from nearly $40
per pupil per vear as originally estimated, to a figure closer



1260a

Further Findings of Fact on Matters Raised by the
March 26, 1970, Motions of Defendants
dated April 3, 1970

to $20 per pupil per year, and reduces the capital outlay
required of the local board to the one-time purchase of
about 138 busses at a cost of about $745,200.00, plus what-
ever may prove to be actually required in the way of addi-
tional parking facilities. Paragraphs 1, 4, 16 and 40 of
the supplemental findings of fact are amended accordingly.

1M 2, 4, 11, 34, Although the evidence concerning the
5,000 childven currently transported by City Coach Lines
lacks clarity, the court agrees with the defendant that it
should not he inferred that they are the source of payment
for this {ransportation, and the court specifically corrects
the previous finding so as to delete any reference to the
source of payment for this transportation.

T 21. The school board’s July 29, 1969 plan (see pages
457-459 of the record on appeal) proposed the transfer
and transportation of over 4,200 black children. The court
ou November 7, 1969, on the basis of the then evidence,
found that the number actually transferred was 1,315. The
affidavit of J. D. Morgan dated February 13, 1970 (para-
graph 4, page 770 of the record on appeal), indicated that
the number of these students being transported was 738,
requiring 13 busses. The findings of fact proposed by the
defendants gave the number as “over 700.” The JJ. D. Mor-
gan affidavit of March 21, 1970, indicated that the number
of busses was 30 instead of 13. From this conflicting evi-
dence the court concluded that “several hundred” was as
accurate as could be found under the circumstances.

T 33. Paragraph 33.is amended as requested by adding
after the word ‘“schools” in the eleventh line of the para-
graph:
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“—and about 5,000 black children, grades one through
four, to outlying white schools.”

T 34(f). The average straight line mileage between the
elementary schools paired or grouped under the “cross-
bussing” plan is approximately 3% miles. The average
bus #rip mileage of about seven miles which was found in
paragraph 34(f) was arrived at by the method which J. D.
Morgan, the county school bus superintendent, testified
he uses for such estimates—taking straight line mileage and
adding 25%.

As 1o the other items in the document, the court has
analyzed them carefully and finds that they do not justify
any further changes in the facts previously found.

This the 3rd day of April, 1970.

/s/ James B. McMiLran
James B. McMillan
United States District Judge





