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IN THE 

&upretttt C!tnurt nf t!Je Unite~ ~tates 
OcTOBER TERM, 1970 

No. 1292 

MoosE LonGE No. 107, Appellant, 

v. 
K. LEROY lRVIS, et als. 

On Appeal from the United Stales District Court for the 
Middle District of Pennsylvania 

BRIEF FOR APPELLANT MOOSE LODGE NO. 107 

OPINION BELOW 

The opinion of the court below (A. 30-40) is re~ported 
at 318 F. Supp. 1246. 

JURISDICTION 

The final ~ecree of the three-judge district court (A. 
41-42) was entered .on November 13, 1970. A motion 
to modify that decree, filed on December 3, 1970 (A. 
2, 43-44), was denied on January 5, 1971 (R. 48). The 
notiee of appeal w.as filed in the di~strict court on J anu­
ary 4, 1971 (A. 2), and the appeal wa;s docketed in 
this Court on February 2, 1971. 
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The jurisdiction of this Court to review on direct 
appeal the judgment of the three-judge court is, in our 
view, conferred by 28 U.S.C. § 1253 (infra, p. 4). On 
March 29, 1971, this Court postponed further consid­
eration of the question of jurisdiction to the hearing 
of the case on the merits. The jurisdictional issues 
are discussed in Points I and II of our Argument, pp. 
33-44, infra. 

QUESTIONS PRESENTED 

1. Whether the complaint herein, which alleged that 
the Pennsylvania Liquor ~Code as applied by that Com­
monwealth's Liquor Oontrol Board violated the Four­
teenth Amendment, and which sought an injunction 
against any further unconstitutional application of the 
statute and against any further unconstitutional action 
on the part of .said Board, stated a cause of action 
within the jurisdiction of a three-judge court under 
28 U.S.·O. § 2281, and hence within the jurisdiction of 
this Court to review on direct appeal under 28 U .. S. 0. 
§ 1253. 

2. Whether the present cause still involves any case 
or controver1sy, inasmuch as the relief obtained does not 
redress plaintiff's alleged deprivation of civil rights 
but is es·sentially punitive in nature, particularly where 
the plaintiff himself .specifically rejected a form of 
relief that would have afforded redress for the asserted 
deprivation of civil rights <Set out in his complaint, and 
has since represented to this Court that all he seeks is 
revocation of the Moos·e L·odge '~s liquor license. 

3. Whether the issuance of a liquor license to a 
private club so far constitutes state action as to render 
enforcement by that club of its restrictive membership 
provisions a violation of the Equal Protection Clause. 
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4. Whether, as held by the court below, a .Private 
club is free to impose religiously or ethnically restric­
tive membership provisions notwithstanding its pos­
session of a state liquor license, although prohibited by 
the Equal Protection ~Olause from imposing raeially 
restrictive membership provisions under identical cir­
cumstances. 

5. Whether, assuming solely for purposes of argu­
ment that posses~Sion of a state liquor license by a pri­
~ate club ~constitutes state action ·subject to constitu­
tional restrictions, the proper remedy for giving effect 
both to the visiting individual's right to equal protec­
tion of the laws as well a~s to the members' rights to 
privacy ~and priv:ate association would have been an 
injunction against the state requiring the private club 
to enforce its own restrictive membership r·egulatiom, 
rather than what the court below .actually decreed, 
namely, the termination of the private club's state 
liquor license until it altered its membership qualifica­
tions. 

6. Whether the statutory exemption for private 
clubs in § 201 (e) of the Civil Rights .Act of 1964 1so far 
gives effect to the cons,titutionally protecte·d liberties of 
privacy and private association that this C!ongression­
ally directed exemption should be respected as mark­
ing the constitutional boundaries of an area wholly 
free from governmental supervision or interference. 
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CONSTITUTIONAL PROVISIONS, S·TATUT'ES AND 
REGULATIONS INVOLVED 

I. Cons:ti:l:ution of :the Uni:l:ed S:l:a:l:es 

The pertinent portions of the Fourteenth Amend­
ment pro;vide as follows : 

"SECTION 1. All persons born or naturalized in 
the United States, and subject to the jurisdiction 
thereof, are citizens of the United StatetS and of 
the ~State wherein they reside. No State shall 
make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United 
States ; nor shall any State deprive any person of 
life, l:i!herty, or property, without due process of 
law; nor deny to any pe:vson within its jurisdic­
tion the equal protec.tion of the laws.'' 

* * * * * 
''SECTION 5. ·The Congress shall have power to 

enforce, by appropriate legislation, the provisions 
of this article.'' 

II. Federal S·:l:a:l:ufes 

A. Section 1253 of Title 28, United States, provides 
as folloWJs: 

"§ 1253. Direct appeals from decisions of three-judge 
courts 

''Except as ·otherwise pr·ovided by law, any party 
may appeal to the Supreme Oourt from an order 
granting or denying, after notice and hearing, an 
interlocutory or permanent injunction in any civil 
action, suit or proceeding required by any Act of 
Congress to be heard and determined by a dis­
trict -court of three judges.'' 
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B. Sections 2281 and 2282 of Title 28, United States 
Oode, provide a:S frollows : 

"§ 2281. Injunction against enforcement of Sta:l:e stat­
ute; three-judge court re·quired 

''An interlocutory or permanent injunction re­
straining the enforcement, operation or execution 
of any 1State statute by restraining the action of 
any officer of such State in ,the enforcement or 
execution of such statute ·or of an order made by 
an administrative board or commission ructing 
under State statutes, shall not be g~anted by any 
district court or judge thereof upon the ground of 
the unconstitutionality of such statute unless the 
application therefore is heard and determined by 
a district eourt of three judges under section 2284 
of this title. 

"§ 2282. Injunction again sf enforcement of Federal 
statute; three-judge court required 

"An interlocutory or permanent injunction re­
straining the enforcement, operation or execution 
of any Aet of Congress for repugnance to the Con­
stitution of the United .States shall not be granted 
by any district -court or judge thereof unless the 
application therefor is heard and determined by a 
district court of three judges under section 2284 
of this title.'' 

C . .Section 1983 of Title 42, United States ~Oode 
(R . .S. § 1979) provides as follows: 

II§ 1983. Civil action for deprivation of rights 

''Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of any 
State or Territory, !SUbjects, or ·causes to be sub­
j-ected, any citizen of the United States or other 
person within the jurisdiction thereof to the depri­
vation of any rights, privileges, or immunities 
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secured by .the ~Constitution and laws, shall be liable 
to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress.'' 

D. Sec·tion 201 (e) of the ,Civil Rights Act of 1964 
( 42 u.s.a. § 2000a( e)) provides as follo·ws: 

''TITL~E II-INJUNCTIVE REL·IEF 
AGAINST DISCRIMINA:TION IN PLA~OES 
OF PUBLIC ACCOMMODATION 

''SEc. 201. * * * 
'' (e) The provisions of thi~s title shall not apply 

to a private ~club or other establishment not in fact 
open to the public, except to the extent that the 
facil1ties of such e~sta:blishment are made available 
to the customers or patrons of an establishment 
within the ~scope of subsection (b).'' 

III. State Statutes 

A. The P~ennsylvania Liquor ·Code, as amended 
through 1H69 ( 47 Pur-don's Pa. ;Stat. Ann. §§ 1-101 
et seq.), is set out at pp. 1-102 of Appendix F to the 
Jurisdictional Sta;tement. 

B. The cognarte Quota Law (Act 358 of June 24, 
1939, P .L. 806) is set out a·t pp. 103-104 of Appendix 
F to rthe Jurisdictional ·Statement. 

IV. State Regulations 

The Regulations of the Pennsylvania Liquor Oontrol 
Board, which were stipulated into the record (A. 26), 
are set out at pp. 105-244.14 of Appendix F to the 
J urisdietionaltStatement. 
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ST'A T'EMENT 

Thls was an action under 42 U.S.:C. § 1983 (supra, 
p. 5) for the redress of civil rights, seeking injunctive 
and declaratory relief on the ground that Pennsyl­
vania's statutory scheme for the regulation of the 
liquor traffic, under which a liquor license was issued 
to a private club, appellant Moose Lodge No. 107, which 
maintained restric,tive membership provisions, denied 
the appellee Irvis the equal protection of the laws when 
he was refused service because of his race. 

The court below, arguing that possession of the liquor 
license transformed into state action the membership 
requirements of the private club, held that license in­
valid because it violated the Equal Protection Clause, 
although the court ,below then went on to hold that 
religiously or ethnically restrictive membership provi­
sions would have involved no .similar unconstitutional 
depriva,tion. 

1The eourt below accordingly held the liquor license 
in question invalid and directed its termination, as 
long as the Moose Lodge ''follows a policy of racial 
dis,crimination in its membership or ,operating policies 
or practices.'' A motion by the Moose Lodge to modify 
th~t decree so that the appellee Irvis would be entitled 
to guest service, was opposed by him, and denied by 
the district court. 

Consequently, as the case now stands, Irvis, who did 
not rusk for damages, who has ne¥er sought member­
ship in the Moose Lodge, and who specifically rejected 
a modifieation of the decree tha,t would have precluded 
repetition of ,the incident which triggered the present 
litigation, has obtained a decree under which he can 
obtain no personal redress whatever. 
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A. Background of :the Controversy 

The facts in this ,case were stipulated (A. 20-26, 28-
29). Accordingly, we adopt the recital appearing in 
the opinion below (A. 30-33), supplementing it where 
necessary : 

"Defendant Moose Lodge No. 107 is a non-profit 
corporation organized under the laws of Pennsylvania. 
It is a subordinate lodge chartered by the Supreme 
Lodge of the World, Loyal Order of Moose, a non­
profit corporation organized under the laws of Indiana, 
which we permitted to intervene and argue as amicus 
curiae. The local Lodge conducts all its activities in 
Harrisburg in a building which it owns. It has never 
been the recipient of public funds. It is the holder of 
a club liquor license issued by the defendant Liquor 
Control Board of the Commonwealth of Pennsylvania, 
pursuant to the provisions of the Pennsylvania Liquor 
Code, Act of April 12, 1951, P.L. 90, as amended.1 

"Under its charter from the Supreme Lodge the 
local Lodge is bound by the constitution and general 
by-laws of the Supreme Lodge.2 The Constitution of 

"
1 47 Purdon's Pa. Stat. Annot. §§ 1-101 et seq." 

[All footnotes are in the original unless otherwise indicated by 
square brackets; the Pennsylvania L,iquor Cnde appears at pp. 
1-102 of Appendix F to the Jurisdictional Statement, hereinafter 
simply "J.S. "] 

'' 2 The objects and purposes of the local Lodge are set forth 
in the Constitution of the Sup~eme Lodge as follows: 

'' 'The objects and purpos,es of said fraternal and charitable 
lodges, chapte~s, and other units are to unite in the bonds of 
fraternity, benevolence, and charity all acceptable white persons 
of good character; to educate and improve their members and the 
families of their members, socially, morally, and intellectually; to 
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the Supreme Lodge provides: 'The membership of 
the lodges shall be composed of male persons of the 
Caucasian or White race above the age of twenty­
one years, and not married to someone other than the 
Caucasian or White race, who are of good moral char­
acter, physically and mentally normal, who shall profess 
a belief in a Supreme Being. . . . ' 3 The lodges ac­
cordingly maintain a policy and practice of restricting 
membership to the Caucasian race and permitting mem­
bers to bring only Caucasian guests on lodge premises, 
particularly to the dining room and bar.4 

assist their members and their families in time of need· to aid and 
assist the aged members of the said lodges, and thei~ wives.; to 
encourage and educate their members in patriotism and obedience 
to the laws of the country in which such lodges or other units exist, 
and to encourage tolerance of every kind ; to render particular 
service to orphaned or dependent children by the operation of one 
or more vo.cational, educational institutions of the· type and charac­
ter of the institution called "Mooseheart," and located at Moos.e­
heart, in the State of Illinois; to serve aged members and their 
wives in a special and unusual way at one or more institutions of 
the character and type of the place called '' Moosehaven, '' lo·cated 
at Orange Park, in the State of Florida; to create and maintain 
foundations, endowment funds, or trust funds., for the purpose of 
aiding and a;ssisting· in carrying on the charitable and philanthropic 
enterprises heretofore mentioned; provided, however, that the cor­
poration may act as trustee in the administration of such trust 
funds, with authority to use the interest therefrom and, in cases 
of emergency, the principal as well, for the perpetuation of Moose­
heart and Moosehaven or either of them.' '' 

[The Constitution of the Supreme Lodge of the World, Loyal 
Order of Moose, as amended in 1967 and in force at the time of 
the incident in question, appears as Appendix G to the J.S.] 

" 1 Section 71-1." 
" 4 Section 92.2 of the Constitution of the Supreme Lodge permits 

members to· invite non-members, apparently without limitation, to 
social clubs maintained by a lodge. Under § 92.6 only a member 
may make any purchase.'' 
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Footnote 4 of the opnnon, set forth immediately 
above, indicates that the court below erred in its read­
ing of the Moose Constitution; the applicable provi­
sions at the time of the incident in question were .Sec­
tions 92.1 and 92.2 (Appendix G to J. S., pp. 72-73), 
as follow~s : 

"§ 91.1. To Prevent Admission of Non Mem­
bers-There shall never at any time be admitted to 
any s-ocial club or home maintained or operated by 
any lodge, any person who is not a member of some 
lodge in good standing, a.nd it is hereby expressly 
made the duty of each member of the Order when 
so requested to submit for inspection his receipt 
for dues to any member of any House Committee 
or its authorized employee. 

"§ 92.2 To Prevent Admission-Exceptions­
Only members shall be permitted in any social club 
or home 'operated or maintained by any lodge, ex­
cept upon the invitation of the House Committee 
or upon the invitation of a member in good stand­
ing with the consent of the House Committee, and 
in the event any such person be admitted upon 
such invitation to any such social club or home, 
the member or members so inviting such person or 
persons shall be responsible for their ~conduct in 
such social club or home, and 'Shall be responsible 
for any property damaged or carried away by any 
such visitor."* 

* [Although it is no part of the present record, we set forth here 
for the sake of completeness the later (1969) version of the fore­
going provisions : 

["Sec. 92.1-To Prevent Admission of Non Members­
There shall never at any time be admitted to any social club 
or home maintained or operated by any lodge, any person who 
is not a member of some lodge in good standing. The House 
Committee may grant guest privileges to persons who are 
eligible for membership in the fraternity consistent with gov­
ernmental laws and regulations. A member shall accompany 
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We continue now with the recital from the opinion 
below (A. 32-33) : 

"On Sunday, December 29, 1968, a Caucasian mem­
ber in good standing brought plaintiff, a Negro, to 
the Lodge's dining r:oom and bar as his guest and 
requested service of food and beverages. The Lodge 
through its employees refused service to plaintiff solely 
because he is a Negro. 

''Plaintiff complained of the refusal of service to 
the Pennsylvania I-Iuman Relations Commission, which 
upheld his complaint. The Commission held that the 
dining room was a 'place of public acconnnodation,' 
·within the definition of the Pennsylvania Human Re­
lations Act of February 28, 1961, P.L. 47,5 and that 
the local Lodge had been guilty of discrimination 
against defendant. On appeal by the local Lodge the 
Court of Common Pleas of Dauphin County reversed 
the Commission and held that the dining room was 
not a place of public accommodation within the mean­
ing of the Act. 6 

''In the meanwhile plaintiff brought this action in 
the District Court for the Middle District of Penn-

such guest and shall be responsible for the actions of said 
guest, and upon the member leaving, the guest must also 
leave. It is the duty of each member of the Order when so 
requested to submit for inspection his receipt for dues to any 
member of any House Committee or its authorized employee.''] 

" 5 43 Purdon's Pa. Stat. Annot. §§ 951 et seq." 

'' 6 Pennsylvania Human Relations Commission v. The Loyal 
Order of Moose, Lodge No. 107,- Pa. D. & C. 2d- (C.P. Dauphin 
County, March 6, 1970)." 

[Actually, this decision is reported in the Dauphin County Re­
ports at 92 Dauph. 234. It was appealed to the Pennsylvania 
Superior Court, where it was argued on March 8, 1971, and is now 
awaiting decision.] 
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sylvania, and this three-judge court was constituted 
under 28 U.S.C. § 2281 to determine whether the is­
suance or renewal by the Pennsylvania Liquor Control 
Board under the Pennsylvania Liquor Code of a club 
liquor license to the local Lodge despite its dis-crim­
ination against Negroes violates the Equal Protection 
Clause of the Fourteenth .Amendment.'' 

B. Status of Moose Lodge No. 107 as a Private Club 

The f.ollowing stipulated facts supplement the dis­
trict court's recrtal regarding 'the status of Moose 
Lodge as a priv:ate club or otherwise. 

''Membership in the Defendant Lodge''-which is a 
non-profit corporation organiz~ed under the laws of 
P,ennsylvania (1Supp. Stip., ~ 2, A. 28)-''is not a right 
avaiLable to the general public. Membership is attained 
only on the basis of invitation. The invited applicant 
is required to sign an application, and a health state­
ment, subjecting himself to investigation. B·efore his 
admission, his application is submitted to the Lodge 
at a duly called regular meeting, wherein his appliea­
tion is read, the report of the investigating committee 
is stated, and he is voted upon by the members assem­
bled. Three (3) negative votes ·can har any applicant 
from membership. The v-oting is secret. 'Thereafter, 
he is required to take an obligation, submit to an enroll­
ment ceremony and take a final and binding dbligation, 
all of which are conditions precedent to his being ad­
mitted to membership." (Stip., ~ 3; A. 23.) 

Details ~ekuborating the foregoing appear in Chapter 
71 of the General Laws of the Loyal Order of Moose, 
entitled ''Lodge Member,ship,'' and se~t forth at pp. 
59-61 ·of Appendix G to the J .'S. 
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The members of e·ach Moose Lodge elect its prin­
cipal officers (rOhapier 53 at id., pp. 39-42), while the 
Governor of each lodge Hppoints .three subordinate offi­
cers ( § 54.3, p. 43). 

The Supreme Lodge consists of three coordinate de­
partments, Legislative, Executive and Judicial (.Art. 
VIII, p. 6; Titles I-III, pp.l2-36). 

The Governor and Secr·etary of each member lodge 
are ex officio its representatives to the Supreme Lodge 
(§ 53.11, p. 42), which constitut~es the body that elects 
the principal Supreme Officers (Art. II, p. 4; 13.2, p. 
15). Other Supreme Offi.cers ~are appointed either by 
the Supreme Governor or by the Supreme Council 
(§ 14.1, p. 16). The vote allocated to each member 
lodge's repre1sentative to the Supr~eme Lodge varies 
with the size of the member lodge in question (Art. III, 
pp. 4-5). 

'Turning 1again to Moose Lodge No. 107, appellant 
here, the parties have rstipulated that it "is, in all re­
spects, private in nature and does not appear to have 
any public ~characteristics. The social activities en­
joyed by the members may he considered simiLar in 
kind to social activities enjoyed by the members in 
their homes * * *. Only members are permitted in any 
social club or home operated or maintained by any 
Lodge, except upon the invitation of the House Com­
mittee or upon the invitation of a member in good 
standing w:i!th the consent of the House ~Committee. 
No person, whether a visitor or otherwise, not a mem­
ber in good ~standing is permitted to purchase anything 
whatsoever in any social club or home maintained or 
operated by any Lodge." (Stip., ~ 4(a), A. 2'3-24.) 
Moreover, ''Guests are not permitted to attend meet-
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ings of a Lodge and are permitted to attend social func­
tions only by invitation" (Moose Ans., First Affi. Def., 
1I 5, A. 19; admitted by Stip., 1I B3, A. 25). 

Further non-public aspects are set out in 1I 5 of the 
stipulation (A. 24-25): "Defendant Moose Lodge con­
duC'ts all of its activit~es in and from a building ·which 
is owned by it. It has never been rthe recipient of any 
public funds. None of its activities, including but not 
limited to, the U~cquisition of the building site, the con­
~struction of its building or any phase of its operation, 
was or is financed by public funds or obligations. De­
fendant Moose Lodge does not conduct any function or 
activity in conjunction with any public or community 
group. It does not hold itself out as conducting any 
community or public activity." 

Appellant ',s only deviation from privacy involves its 
catering a;ctivities, which are minimal: '':The gr,oss 
revenue realiz~ed by Defendant Moos~e Lodge from such 
use 'of its f·rucilities ·on a eatered basis is less than five 
(5%) per cent of its total operating revenues" (Btip., 
1I 6, A. 25). Such ~catering activHies do not involve 
the restrictions that are at issue in the present case. 
A:s set forth in rthe stipulation (ibid.), "Under the 
Pennsylvania Liquor ·Code (Section 401 [(b), p. 21 of 
Appendix F to J.rS.] ~and Regulation No. 113[.11, id. 
pp. 148-149] .of the Pennsylvania Liquor Control 
Board, a private club licensee may apply for and ob­
tain the privilege of having its facilities used by non­
member groups from the publi~c at large on a catered 
basis. D~efendant Moose Lodge has obtained such 
privilege and from time to time makes its £acilities 
available to .such groups on such ba;s1s. When it does 
so, Defendant Moose Lodge imposes no restrictions on 
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the race or color of persons belonging to ·the outside 
group ~so using its facilities.'' 

C. Travel of the Litigation 

The theory of the ·complaint (A. 3-9), pur·suant to 
which the three-judge court was convened (A. 9-10), 
was that the Pennsylvania Liquor Code was unconstitu­
tional a.s applied, for the reason that it did not prohibit 
the issuan0e of liquor licenses to clubs that had racially 
restri0tive member~Bhip provisions (~~ 9, 13-14; A. 6, 7); 
and the relief sought, a declaratory judgment so stat­
ing (~~ (a)-(b); A .. 7-8), together with suitable in­
junctive orders (~~ (c)-( e); A. 8-9), was designed to 
give effect to this theory of the ·complaint. 

Appellant Moose Lodge as well as the individual 
members of the P.ennsylvani1a Liquor Control Board 
were named as defendants ( Omplt., 1I1I 2, 10; A. 3-4, 6), 
and both sets of defendants first moved to dismiss (A. 
11-12), then answered (A. 14-20), and finally, after 
stipulating to the fa.ets (A. 20-26; see also A. 28-29), 
severally opposed Irv1s' motion for summary judgment 
(A. 27; A. 1, docket entry for March 11, 1970). 

Neither set of defendants Da.ised any juri,sdickional 
question, nor did the three-judge court. 

D. The Holding Below 

The court below first considered whether the ad­
mitted discrimination on the part of the appellant 
Lodge "hore the attributes of state action" (A. 33). 
While admitting that ''This case pres·ents a situation 
which is one of first impression'' (ibid.), the court 
concluded that (A. 34)-

, 'We believe the decisive factor is the unique­
ness and the all-pervasiveness of the regulation by 
the ·Oommonwealth of P·ennsylvania of the dispens-
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ing of liquor under licenses granted by the state. 
The regulation inherent in the grant of a state 
liquor license is so different in nature and extent 
from the ordinary licenses issued by ~the state that 
it is different in quality.'' 

After summarizing the extent of the restrietions im­
posed by the state in regulating the liquor traffic, and 
stating (A. 37) that ''It would be difficult to find a more 
pervasive interaetion of state authority with personal 
conduct,'' the court said (A. 37-38; footnotes omitted) : 

''In addition to this, the regulations of the 
Liquor Contr·ol Board adopted pursuant to the 
statute affirmatively require that 'every club li­
censee shrall adhere to all the provisions of its con­
stitution and by-laws.' As applied to the present 
case this regulation r~equires the local Lodge to ad­
here to the constitution of the Supreme Lodge and 
thus to exclude non-Caueasians from membership 
in its licensed club. The s'tate therefor·e has been 
far from neutral. I~t has declared that the local 
Lodge must adhere to the discriminatory provision 
under penalty of loss of its license. It would be 
difficult in any event to consider the state neutral 
in an area which is so permeated with state regula­
tion and control, but any vestige of neutraHty dis­
appears when the state's regulation specifically ex­
acts ~compliance by the licensee with an appr:oved 
provision for discrimination, especially where the 
exaction holds the threat of loss of the license.'' 

Accordingly, on the asser:ted authority of Burton v. 
Wilmington Pkg. Auth., 365 U.:S. 715, 725, and of 
Shelley v. Kraemer, 334 U.!S.l, the court concluded that 
the state had practiced discrimination (A. 40): 

''There is no question here of interference with 
the right of member~s of the Moose Lodge to asso­
ciate among themselves in harmony with their 
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private predilections. The state, however, may 
not confer upon them in doing so the authority 
which it enjoys under its police power to engage in 
the sale or distribution of intoxicating liquors, 
under a grant from the state which is conditioned 
in this case on the club's adherence to the require­
ment of its eonstitution and customs that it must 
practice discrimination and refuse membership or 
service because of ra:ce.'' 

But, while holding rac:iJal discrimina~tion to be uncon­
stitutional, the court approved religious and ethnic 
discrimination by private clubs, saying (A. 40): 

"Nothing in what we here say implies a judg­
ment on private ~clubs which limit par,ticipation to 
those of a shared religious affiliation or a mutual 
heritage in na;tional origin. Such cases are not the 
same as the present one where discrimina,tion is 
practiced solely on racial grounds and therefore 
collides head -on against the 'clear and central pur­
pose of the F~ourteenth Amendment . . . to elimi­
nate all official state sources of invidious racital 
discrimination in the Sta~tes.' Loving v. Virginia, 
388 U.:S. 1, 10 (1967) ; and ca,ses there cited." 

Accordingly, the court held (ibid.) ''that the club 
Ucense granted by the Liquor Control Board of the 
Commonwealth of Pennsylvania to the Moose L.odge 
No. 107 i.s invalid beeause it is in violation of the Equal 
P]}otection CLause of the Fourteenth Amendment of 
the Federal,Constitution. '' 

E. Final D·ecree; Appeal 

The decree (A. 41-42) entered on the foregoing 
opinion (1) de~clared the liquor license invalid; (2) 
dir-ected the Pennsylvania Liquor Control Board and 
its members to terminate the same; and (3) enjoined 
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the Board and its men1bers ''from issuing any club 
liquor license to defendant Moose Lodge No. 107 as 
long as it follows a policy of racial discrimination in 
its membership or operating policies or practices.'' 

Moose Lodge moved to modify the foregoing decree 
by substituting the words ''social club'' for the word 
"membership" (A. 42-44), in part on the ground of 
conflict with what the courrt had said in its opinion 
(A. 40) that ''·There is no question here of interference 
with the right of members of the Moose Lodge to asso­
ciate among themselves in harmony with their private 
predilections,'' in part also on the footing that this 
change would afford the plaintiff Irvis the guest serv­
ice which, when denied, had resulted in the present 
litigation. 

The parties had stipulated that if Moose Lodge were 
''denied a right to obtain a liquor license, it would be 
grewtly impeded in that it would sus~tain a loss of mem­
bership and its capa;bility of carrying on its benevolent 
purposes would be seriously impaired'' and also ''in 
that it would sustain a great loss in membership and 
its capability of contributing to the purposes of the Su­
preme Lodge would be grea~tly impaired'' (Moose 
Lodge Ans., Fourth Affi. Def., ~ 1, A. 19; id., Fifth 
Affi. Def., ~ 1, A. 20; both stipul~ated as true (~ B3, A. 
25). 

The .appe1lee Irvis objected to the proposed modifica­
tion (R. 44-47), because "if all the Decree were to do 
wa;s to require the Defendant Moos·e Lodge to serve 
alcoholic beverages to Negro guests of members, it 
seems obvious that the elimination of the Staie as a 
participant in a racially discriminatory activity would 
not be accomplished in any way whatsoever" (A. 45), 
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and because ''the effect of the Decree is to prevent the 
State from doing something, not to prevent Defendant 
MooS'e Lodge from doing anything'' (A. 4 7). 

The motion to modify was denied (A. 47). 

M.oose Lodge No. 107 noted a timely appeal, and 
simultaneously moved for a ~stay (A.. 2, entries for Jan. 
4, 1971). Its motion for a stay pending appeal and 
until final disposition of the eause by this Court wrus 
granted (A. 2, entry for Jan. 8, 1971). 

Moose Lodge No. 107 then docketed its appeal here, 
joining the non-appealing members of the Pennsyl­
vania Liquor Control B.oard as appellees pu~suant to 
this~Oourt',s Rule 10(4). 

On Mar~ch 29, 1971, it was ordered that "In this case 
probable jurisdiction postponed to the hearing of the 
case on the merits" (J. Sup. Ct., Oct. T. 1970, p. 426). 

Since then, we have been notified by the cognizant 
Assistant Attorney General of Pennsylvania "that the 
Commonwealth of Pennsylvania does not desire any 
further active participrution in this litigation."* 

*A copy of that communication, dated April 7, 1971, has been 
lodged with the Clerk. It was stipulated below that the appellee 
Irvis is ''a member of the Pennsylvania House of Representatives 
and the duly elected leader of the majority party of said House 
of Representatives" (Gmplt., ~ 11, A. 6; Stip., 1f B1, A. 25). 
Whether the impact of the change of State administration that 
followed the November 1970 ele~tion on the foregoing stipulated 
fact is respons,ible for the official appellees' transition from an 
active to a passive role is of course not for us to say. 
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SUMMARY OF ARGUMENT' 

I. The complaint stated a case for the convening 
of a three-judge court pursuant to 28 U .S.C. § 2281, 
because it sought injunctive relief, on substantial as­
sertions of federal unconstitutionality, against the 
operation of a state-wide regulatory scheme as it was 
being applied. Turner v. Fouche7 396 U.S. 346, 353-
354; Flast v. Oohen7 392 U.S. 83, 90-91. 

The attack need not be direeted at the statute as 
a whole; it is sufficient that the challenge is to the 
statute as applied. Fleming v. Rhodes, 331 U.S. 100; 
F.H.A. v. The Darlington, Inc·., 358 U.S. 84, 87. And 
it should be noted that 28 U.S.C. § 2281, ''Injunction 
against enforcement of State statute,'' includes orders 
made by boards acting under state statutes, and so 
is broader than 28 U.S.C. § 2282, "Injunction against 
enforcement of Federal statute." 

This case does not involve a single one of the many 
factors that have been held fatal to the convening of a 
three-judge court. 

NDthing turns on the circumstance that the dis­
crimina~tion here alleged is negative, viz., that the state 
board refused to withhold licenses from licensees that 
discriminated; cf. Rochester Telephone Corp·. v. United 
States7 307 U.S. 125. Here there were both prayers 
for, and a decree granting, injunctive relief; the pres­
ence of other prayers therefore did not oust the three­
judge court of jurisdiction (Zemel v. Rusk, 381 U.S. 
1, 5-7), nor this Court of the power to entertain a 
direct appeal, as the instant cause is not one where 
declaratory relief was granted without more ( cf. 
Mitchell v. Donovan, 398 U.S. 427; Gunn v. University 
Committee, 399 U.S. 383). 
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This is not a case involving the Supremacy Clause, 
nor one where the constitutionality of the state statute 
is either conceded or alleged only as an anticipatory 
defense, nor one involving only a local enactment or 
local officers. Finally, the fede!'lal question is plainly 
substantial, as evidenced by the circumstances that 
plaintiff obtained a judgment below but failed in his 
motion for affirmance here. 

Accordingly, looking solely to the complaint-the 
only permissible test (JJfoody v. Flowers, 387 U.S. 97, 
104)-the complaint stated a case that required a three­
judge court, and that tribunal's final judgment, which 
granted injunctive relief against state officers, is there­
fore reviewable here on direct appeal under 28 u.s.a. 
§ 1253. 

II. Nonetheless, a three-judge court validly con­
vened by reason of the allegations of the complaint 
may lose jurisdiction when it appea:vs that any of 
the prerequisites for such a c:ourt have ceased to exist, 
e.g., when the application for: a preliminary injunction 
has been abandoned (Smith v. Wilson, 273 U.S. 388), 
or when the constitutionality of the state statute under 
attack is later conceded (Ex parte Hobbs, 280 U.S. 
168), or when it later appears that there is no basis 
for relief of any sort against the state officers con­
cerned (Oklahoma Gas & E. Co. v. Oklahoma Packing 
Co., 292 U.S. 386). 

It is likewise clear that, to present a Oase or Con­
troversy, the private individual must show that he 
has sustained or is about to sustain injury; it is not 
sufficient that he has merely a general interest common 
to all members of the public. Ex parte Levitt, 302 U.S. 
633, and cases cited. ''Litigants may challenge the 
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constitutionality of a statute only in so far as it 
affects them." Fleming v. Rhodes, 331 U.S. 100, 104. 
They can put forward the rights of others only in so 
far as they can show some personal injury in conse­
quence. Barrows v. Jackson, 346 U.S. 249; Griswold 
v. Connecticut, 381 U.S. 479; Sullivan v. Little Hunting 
Park, 39·6 U.IS. 229. 

Here plaintiff set forth an arguable prima facie 
case for ~elief under 42 u.s.a. § 1983 for having been 
denied service because of his race when brought into 
Moose Lodge No. 107 as a guest. However, he sought 
no damages ; did not sue as a member of a class ; far 
from seeking to join the Moose Lodge, he asserted in 
a formal pleading that they are f~ee to associate with 
whom they please; and, when Moose Lodge sought a 
modifieation of the decree that would have prevented 
a repetition of the incident out of which the present 
litigation arose, plaintiff oppos:ed it. 

All he now wants, as his Motion to Affirm in this 
Court shows, is that the Commonwealth of Pennsyl­
vania "be removed from participation in appellant's 
pattern of racial discrimination by revoking appel­
lant's club liquor license" (p. 2). Thus the decree 
entered below punishes Moose Lodge, enforces an ab­
stract theory of licensing as to which plaintiff has no 
more interest than any other of the nearly 12,000,000 
inhabitants of Pennsylvania, affords him no personal 
redress whatever, and because of his objection contains 
nothing to preclude a recurrence of the matter set out 
in the complaint. 

In our view, therefore, plaintiff's position has de­
stroyed the jurisdiction of the th~ee-judge court in 
the sense of negativing the existence of a Case or Oon-
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troversy; the cause accordingly now involves only a 
''difference or dispute of a hypothetical or abstract 
character" (&tna Life Ins. Co. v. Haworth, 300 U.S. 
227, 240), inasmuch as plaintiff now shows "merely a 
general interest common to all members of the public'' 
(Ex parte Levitt, 302 U.S. 633, 634). 

If, however, the merits are reached, reversal is still 
required; plaintiff has stated no claim on which relief 
can be granted. 

III. The right of individuals to choose their S'ocial 
intimates so as to express their own preferences and 
dislikes, and to fashion their private lives by forming 
or joining a club, is an aspect of the constitutional 
right of privacy and private association that is pro­
tected by the First Amendment against governmental 
intrusion or limitation. 

A. The basic constitutional right of privacy and 
private association extends to membership in a private 
club. Evans v. Newton, 382 U.S. 296, 298-299; Bell 
v. Maryland, 378 U.S. 226, 313. While no other de­
cisions here have discussed the constitutional right of 
private ass·ociation that is reflected in private club 
membership, a long line of cases ha:s recognized the 
existence and indeed the fundamental nature of the 
constitutional rights of pr:ivacy and of association, from 
Boyd v. United States, 116 U.S. 616, 630 (1886), 
through NAACP v. Alabama, 357 U.S. 449, Griswold 
v. ConnectiC'ut, 381 U.S. 479, and United States v. 
Robel, 389 U.S. 358. All of the decisions recognize 
that the constitutional right of association is a broad 
one, constituting a basic freedom. We submit that 
this right is one that cannot be narrowly limited simply 
to meeting with one's fellows on the street or with­
holding membership or membership lists from scrutiny. 
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B. Moo.se Lodge No. 107 is a private club by every 
recognized test, and the parties have so stipulated. 

It has a careful screening machinery for membership 
applicants; it limits the use of its facilities to mem­
bers and guests (except as to its minimal catering 
activity, to which its membe~rship x:estrictions are not 
applied) ; it is controlled by its membership; it is a 
non-profit corporation organized as such; and it does 
not seek public patronage. 

Contrariwise, Moose Lodge No. 107 has none of the 
indicia that have resulted in rulings that the establish­
ment in question was in fact no club at all: No ex­
clusiveness but open to any white·-skinned person; sham 
becaus.e mere change of name ; purely commercial op­
e:vation; solicitation of public patronage. 

Accordingly, both the plaintiff and the court below 
agreed that Moose Lodge No. 107 is a bona fide club 
by any test and that it is not in fact open to the 
public. 

C. Since the members of Moose Lodge No. 107 have 
in the exercise of their constitutional right of private 
association indicated their preferences and dislikes, 
they cannot he hampered in such exercise merely be­
cause some public officials do not share those pref­
el'lences or entertain different dislikes ; the doctrine 
of unconstitutional conditions forbids. 

Unless a club includes f·acilities for food and drink 
it would he but a bare hall. The bar is n1ot only a 
social nexus but as a realistic matter it offsets the 
restaurant deficit and thus insures the club's continued 
existence. Plaintiff himself stipulated that denial of 
a liquor license would greatly impair not only the 
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J_\Jfoose Lodge's membership but also its capacity for 
carrying forward its own benevolent purposes and for 
contributing to the purposes of the Supreme Lodge. 

The fact that bar proceeds are economically vital 
does not mean that the sale of liquor C'onstitutes Moose 
Lodge's primary purpose; it could not have received 
its license on that footing, and the parties have stipu­
lated that its purposes are frater:nal and charitable. 

If then its liquor license is to be withdrawn, all 
other state or municipal licenses necessary to the func­
tioning of Moose Lodge No. 107 must also be with­
drawn-occupancy permit, health permit, water supply, 
steam for heat, trash collection services. 

In our view, such licenses and services cannot prop­
erly be withdrawn or revoked because of the nature of 
a genuinely private ·club's membership restrictions. 
That is because the imposition of those restri~ctions is 
its·elf an exercise of the constitutionally protected lib­
erties of privacy and private association. 

IV. Issuance of a liquor licens.e to a private club 
does not transform that club's acts into state action 
so .as to be subject to the Fourteenth Amendment. 
Tha;t would be too big a jump, one that would cancel 
every concept and pra;ctice of private ownership. Of. 
Bell v. Maryland~ 378 U.8. 226, 333. 

A. The activi,ties of a state Hcensee that has no public 
aspects whatever do not ·constitute state action. Moose 
Lodge owns its own building; does not conduct any 
function or activity in conj unct:i·on with any public or 
community group; has never been the recipient of any 
public funds or financial assistance; is in respect o.f its 
minimal eatering activity open to :all without restric-
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tion; and has never relied upon or even .sought to in­
voke public ~assistance in the conduct of its affairs, 
whether from the poHce ~or the courts. Thus there are 
not present here any of the varying factors that in 
every other decision underlay the holding of state ac­
tion. 

B. Examina,tion of other types of ,state licenses em­
phasizes the basic error ·committed below, namely, the 
confusion between the licensing process, which is state 
aciion, and what the licensee does, which is not. The 
ci:vcumstance that licenses ar-e neeess~ary for many ac­
tivities in today's crowded world does not require the 
licensee to serve ·Or admit all comers without discrimina­
tion. E.g., the state cannot prohibit interracial mar­
riages (Loving v. Virginia, 388 U.:S. 1); but it does 
not follow that the recipient of a marriage license is 
therefore eonstitutiorrally obliged to accept a spouse 
of another race. 

C. ·The test of ''continuing rand pervasive r'egulation,'' 
whlch was fashioned by the court below to distinguish 
liquor licenses from all othe~s, is untenable, unsound, 
and unworkable. 

1. "1Continuing" regulation is not peculiar to liquor 
licenses, but applies to other permits equally nec­
essary to a private club's existence, such as the con­
tinuous inspection of building, elevators, and restau­
rants. 

2. Nor is ·' 'pervasivene'Ss'' a sounder di~stinction, first 
of all hecause it provides no test rut all-what after all 
is .clearly "pervasive" and what equally clearly is not~ 
-second hecaUJse it misconceives the applicable law and 
regulations. 
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The Pennsylvania Liquor Code imposes fewer re­
strictions on ,clubs than on any other dispenser of al­
coholic beverages, and virtually all of the restrictions 
on clubs are designed to insure that commercial es­
tablishmeTIJts .do not masquerade .as clubs in order to 
obtain the Pennsylvania law's more generous pr-ovi­
sions for hours of sale that are allowed to clubs. Simi­
larly, the Liquor Control Board's Regulation 113 
shows on its face that it is designed only to differenti­
ate clubs from places that are not clubs; its terms 
simply will not support ,the district court's characteri­
zation of ''perva~siveness. '' 

A grant of state tax exemption does not involve any 
establishment of religion (W alz v. Tax Go1nmission, 
397 U.!S. 664); neither do Pennsylvania's provisions 
for sacramental wine licenses, nor that Common­
wealth ':s lic~ensing of those who solicit money for 
churches. Yet under the rationale below every one of 
those instances would involve "state ~action." 

D. In aetua1 fa~ct, the operation of the Pennsylvania 
liquor eollltrol system involve,s, not the grant of a 
privilege, as the court below erroneously held, but 
rather the imposition of restrictions, restrictions that 
are emphasized by the greater power ov,er liquor that 
states have by reason of the Twenty-first Amendment. 

The restrictive nature of Pennsylvania's scheme is 
shown by the cii~cumstances that all alcohol must be 
purchaiSed from state stores; that even the more limited 
hours-of-sale r~egtriCJtions applieable to clubs are inop­
e~ative in privaJte homes; and that the prohibitions 
against supplying visibly drunk persons are similarly 
inoperative there. In ,short, to conclude that every per­
missible a;ct of dispensing and consuming liquor must 
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be characterized as a ''privilege'' is to let semantics 
distort reason. 

E. The exemptions granted by the court below to 
private clubs having religious and ethnic membership 
restrictions rather than ra'Cial ones ~additionally ex­
pose the utter fallaey of its controlling rationale. For 
the distinction between religious and ethnic on the one 
hand, and racial on the other, a distinction clearly 
drawn by the court below (A. 40), fails utterly on the 
"state action" approach that it espoused. 

The Fourte·enth Amendment is nort limited to ~acial 
discrimination; it equally forbids religious discrimina­
tion. Schware v. Board of Bar Exan~iners, 353 U.:S. 
232, 238-239; Torcaso v. Watkins, 367 U.S. 488. The 
decision last cited is 1significant, because if the Moose 
Lodge '.s restrictions to Caucasians-only is forbidden 
state action, then s~o is its requirement for "belief in 
a ~Supreme Being"-and in th~t event the Knights of 
.Columbus and similar "private clubs which limi~t par­
ticipation to those of a :shared religious affiliation" 
(A. 40) must, all of them, lo,se their liquor licenses 
also. 

Nor doe,s the district ·court's ~concept of ''a mutual 
heritage in national origin,'' a restricti·on in club mem­
bership rthat it held not to constitute forbidden state 
action, stand on any sounder footing. For the plain 
fact of the matter is that any ·club whose ''mutual heri­
tage in national origin'' involves any one of a 'Score 
of European ethnic ~strains is just as much Oaucasians­
only in its operation as the Moose Lodge. There are, 
after all, no non-Caucasian Germans, Swedes, Irish, 
Scotch, Welsh, French, Italians, Poles etc., etc., etc. 
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Thus the district court '.s exceptions establish with 
unusual eloquence the utter unsoundness of its essential 
ratio decidendi. 

F. The l~east untenable ground taken below was ,the 
point that enforcement of l{egulation 113.09, requiring 
that ''Every club licensee shall adhere to all of the 
provisions of its Constitution and By-laws," made the 
state a participant in ~the Moose Lodge's racially re­
strictive member,ship requirements. 

However, when vie~ved against the background of 
Pennsylvania's liquor licensing system, und~er which 
clubs are under fewer restrictions than other dispensers, 
it seems plain that, as the appellee Irvis has told this 
Couli (M/ A 8), ",the primary purpO:s·e of this par­
ticular regulation is to insure that private clubs are 
in fact private.'' Consequently it is not susceptible 
of the interpretation plwced on it below. 

But even on the distriet court's view, the result is 
still wrong. The regulation can and :should be re­
garded as giving effect to ~the constitutionally pro­
tected rights of priva·cy and of association that are 
exemplified by the ex1stence and operation of every 
priv;wte club. Or, as a final "even if" conceS'sion, not 
likely to be reached, a decree could easily be fashioned 
to enjoin enforcement of Regulation 113.09 but only 
inso:Ear as it purports to implement discriminatory 
qualifications for membership, be they racial, ethnic, 
or religious. 

V. We say, "not likely to be reached," because the 
Congressional exeeption, in § 201 (e) of the Civil Rights 
Act of 1964, for" a priva;te club or other establishment 
not in fact open to the public,'' marks a proper bound­
ary between the competing constitutionally pro-
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tected liberties of privacy and of private association on 
the one hand and of freedom from discriminatory state 
action on rthe other. 

A. The legislative history of that e:x:ception shows, 
first, that the President asked Congress to enforce the 
Fourteenth Amendment only in respect of public ac­
commodations. 

The ·:fi.r1st draft of wha,t beeame 1the Civil Rights Act 
of 1964 contained an exception for ''a bona fide private 
club or other establishment not o·pen to the public," 
and this exeepti~on remained through the end, with only 
one minor modification; in order to make the test of 
private versus publ1c an oibj ective one, the words ''bona 
fide" were stricken, and '·'in faJct" was inserted after 
''not,'' so as to read, ''not in f.act open to the public.'' 

The legi~slative history show.s that Congress estab­
lished the private club exemption with minimal dehate 
and universal aeceptanee ; Congress drew a line be­
tween competing constitutional rights that is easily 
susceptible of ascertainment by objective standards; 
and it drew that line in response to the invitation ex­
tended by some memher:s of the ·Court in Bell v. Mary­
land, 378 U.:S. 227, 317. 

B. 'The foregoing guideline should be given the same 
effect as other Congressional enactments enforcing the 
Civil War Amendments. E.g., South Carolina v. 
J{atzenbach, 383 U.S. 301; Katzenbach v. Morgan, 384 
U.1S. 641; Gaston County v. United States, 39·5 lJ.S. 
285; Perkins v. Matthews, 400 U.'S. 379. 

The power of Congress under the virtually identical 
enforcement provisions of those Amendments is plen­
ary, quite as full as its power under the Necessary and 
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Proper Cia use ; and ·accordingly the test of their valid 
exercise is nat wisdom or unwisdom, not whether more 
or less should have been legislated, but simply whether 
what was ena,cted was reasonably appropriate. M)Cul­
loch v. Maryland, 4 Wheat. 316, 421. Here the end is 
indeed .appropria:te, because ~Oongress was drawing a 
line between competing eonsiderations that a.ctually 
gives full effect to both. Inasmuch a.s the Fourteenth 
Amendment has long since been deemed to incorporate 
the First, Congress hy enac~ting Section 201 (e) has 
enforced all aspects of the Fourteenth. 

The re,ady acceptance of S.ection 201 (e) by all con­
cerned, the existence of a simiktr exemption either ex­
press or impiied in numerous state civil rights ~statutes, 
and the identity of inquiry in the administration of 
both sets of exemptions, federal -and state, demonstrate 
that for this Court now to a~ccord deference .to what 
Oongres.s enacted involves not only respect to a co­
ordina·te br:anch of government, but recognition a:s well 
of a virtually unanimous understanding, one that gives 
effect to all of the eompeting eonstitutional contentions 
involved. 

·C. The many other provisions of the Civil Rights 
.Act of 1964 that prohlbit discrimination on the four 
stated grounds of "race, color, religion or national ori­
gin'' emphasize in still another aspect the untenability 
of the district court's distinction between a private 
club's membership restrictioTIJS that are racial and those 
that are religious or ethnic. 

D. When Congress enacted the provisions directed 
at ''Discrimination in Places of Public .Accommoda­
tion" in Title II of the Civil Rights .Act of 1964, and 
excepted from thos~e pr1ovisions ''~a private club or 
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other establishment not in fact open to the public,'' it 
was giving effect to the constitutionally protected lib­
erties of privacy and private association that are in­
herent in the right of every individual to express his 
likes, his dislikes, his prejudices, and his. after-judg­
ments by joining a private club composed of like­
minded persons. 

It did so because, ultimately, so far a.s the character 
of its membership is concerned, every genuinely pri­
vate organization is to that extent beyond the reach 
of governmental regulation. Some members of this 
Court have said as much (Bell v. JYlaryland, 378 U.S. 
226, 313; Gibson v. Florida Legislative Cornm., 372 
U.S. 539, 565, 570, 575-576), and we are not aware of 
any expressions here to the contrary. We adopt, not 
because it is "authority," but because the matter was 
there so well expressed, the r1ecent formulation of the 
foregoing principle ~that appears in Wright v. Cork 
Club, 315 F. Supp. 1143, 1156-1157. 

ARGUME'NT 

.As required by Rule 16 ( 6), 've address ourselves at 
the outset to the question of jurisdiction that was post­
poned when the Court set this case for hearing on the 
1nerits. 

Briefly, it is our position, first, that the con1plaint 
set forth a case requiring a three-judge district court 
because it sought inter alia injunctive relief against 
the operation of a statewide regulatory system on the 
ground that the state statute and state officials' orders 
thereunder were unconstitutional as applied, and be­
cause those allegations of uneonstitutionality were 
substantial. 
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However, it is also our view that there now exists 
neither Case nor Controversy to support an exercise of 
the judicial power, because the relief granted does not 
afford the plaintiff Irvis redreg,s for the injury he had 
alleged. This circumstance is emphasized by two fac­
tors. First, he objected to ·a modification of the final 
decree that would indeed have prevented any repeti­
tion of the incident that p:necipitated the present liti­
gation. Second, he has since represented to this Court 
that he is interested neither in joining the Moose Lodge 
nor in entering on its premises, and that his only con­
cern is ''that the Commonwe~alth of Pennsylvania be 
removed from participation in app€Hant's pattern of 
racial discrimination by r1evoking appellant's club 
liquor license.'' Thus the case is now one where the 
court below acted punitively against the Moose Lodge 
and simply abstractly against the official defendants, 
·without any reference whatever to the plruntiff's as­
serted injury. It follows that jurisdiction in the Article 
III sense has been lost. 

It now remains to articulate the foregoing conclu­
sions in the order just stated. 

I. THE COMPLAINT' S·T'AT'ED A CASE FOR THE CON­
VENING OF A THREE.-JUDGE COURT' PURSUANT T'O 
28 U.S.C. § 2281, BE:CAUSE IT SOUGHT INJUNCTIVE 
RELIEF, ON SUBSTANTIAL ASSERTIONS OF FEDERAL 
UNCONSTITUTIONALITY, AGAINST THE OPERATION 
OF A STAT'E-WIDE RE.GULAT'ORY SCHEME AS IT WAS 
BEING AP'PLIED. 

As we have shown (supra, p. 15), the complaint 
herein (.A. 3-9) sought inter aUa injunctive relief 
against the further operation of the Pennsylvania 
Liquor Code as appJied, on the ground that it au­
thorized and required the membeTS of the Pennsylvania 
Liquor Control Board to issue liquor licenses to the 
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appellant Moose Lodge, which admittedly has racial 
restrictions on its membership. 

The theory of the complaint w1as that insofar as the 
statute authorized such action it involved the Common­
wealth in the discriminatory practices of the Moose 
Lodge, concededly a bona fide private club (Stip., 1ll3, 
4(a); A. 23-24), which in consequence became state 
action prohibited by the Equal Protection Clause of 
the Fourteenth Amendment ( Cmplt., ~ 13; A. 7). 

Properly looking only to the complaint, which in­
deed is the touchstone (Moody v. Flowers, 387 U.S. 
97, 104), both the district judge as well as the chief 
judge of the circuit concluded that a three-judge court 
was required (A. 9, 10). We submit that they were 
right in so concluding, on the basis of numerous con­
sistent decisions of this Court over many years. 

The most recent decisions here are Turner v. Fouche, 
396 U.S. 346, where, as in the present case, the state 
statute was not unconstitutional on its face, but was 
unconstitutionally applied, see eiXtensive documenta­
tion with full citation of authorities in note 10 at pp. 
353-354; and Flast v. Cohen, 392 U.S. 83, 90-91, where 
the attack in the complaint was not on the statute but 
on its administration, and the jurisdiction of the three­
judge court was sustained against a strong argument 
by the Solicitor General to the contrary (Br. for Ap­
pellees, No. 416, Oct. T. 1967, Point I, pp. 9-21). 

Other eases to the same effect-three-judge court 
required where operation of a state-wide regulatory 
scheme is sought to be restrained-are King v. Smith, 
392 U.S. 309; Zemel v. Rusk, 381 U.S. 1; United States 
v. Georgia, 371 U.S. 285; Paul v. United States, 371 
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U.S. 245; and, from an earlier date, Prendergast v. 
f.l ew York Telephone Go., 262 U.S. 43. 

Perhaps it should be recalled that the requirement 
of a three-judge c·ourt to deal with the unconstitution­
ality of a statute as applied was sustained in Fleming 
v. Rhodes, 331 U.S. 100, against articulated dissent that 
would have required three judges only to consider at­
tacks on the unconstitutionality of the statute as a 
whole, 331 U.S. at 108-110; and that thereafter, in 
F.H.A. v. The Darlington, Inc., 358 U.:S. 84, 87, the 
Court accepted Fleming v. Rhodes without further dis­
cussion. 

It should also be noted in this conn€ction that 28 
lJ.S.C. § 2281, "Injunction against enforcement of 
State statute," is b~oader than 28 U.S.O. § 2282, "In­
junction against enforcement of Federal statute"; s·ee 
text of each, supra, page 5. That is because the 
former requires a three-judge court to restrain ''an 
order made by an administrative board or commission 
acting under State statutes," while there is no such 
requirement for an injunction against the: enforcement 
of federal officers' orders ; this was first pointed out in 
Jameson & Go. v. Morgenthau, 307 U.S. 171. Com­
pare, as to the need for three-judge courts to restrain 
the operation of state orders, particularly rate oroers, 
Ex parte Northern Pac. R. Go., 280 U.S. 142 (and its 
sequels at 280 U.S. 530 and 281 U.S. 690) ; Eichholz 
v. Public Service Gomm., 306 U.S. 268; and Driscoll 
v. Edison Light & Power Co., 307 U.S. 104. 

It remains now to consider other possible objections 
to the jurisdiction of a three-judge court; all of them 
ar.e severally inapplicable here. 

1. In most of the cases cited, the rcomplaint alleged 
that a statute fair on its face was being unconstitu-

LoneDissent.org



36 

tionally applied by reason of affirmative discrimina­
tion. E.g., Turner v. Fouche, 39'6 U.S. 346. Here, how­
ever, the discrimination alleged is negative in nature, 
viz., the state board refuses to withhold licenses frorn 
any licensee that discriminated (Cmplt., ~ 9; A. 6). 
But we think that the old distinction between '' nega­
tive" and "affirmative" orders, which was finally laid 
to rest in Rochester Telephone Corp. v. United States, 
307 U.S. 125, decided in 1939, should not now be 
exhumed and resurrected in another context. 

2. It is of course well settled that a prayer fol' 
declaratory relief alone does, not sustain a three-judge 
court. Kennedy v. Mendoza-Martinez, 372 U.S. 144, 
152-155. Here, however, praye~ (c), (d), and (e) 
requested injunctive relief (A. 8-9), and it is equally 
well settled that to join with a pr,ayer that requires 
a three-judge court other prayers that do not-here 
the request for declaratory judgments (prayers (a) 
and (b); A. 7-8)-will not oust the three-judge court 
of jurisdiction. Zemel v. Rusk, 381 U.S. 1, 5-7, and 
cases there cited. 

3. It is similarly settled that neither the granting 
nor the refusal of a declaratory judgment without more 
vvill support a direct appeal to this Court under 28 
U.S.·O. § 1253 (supra, p. 4). Mitchell v. Donovan, 398 
U.S. 427; Gunn v. University Committee, 399 U.S. 
383. But here injunctive relief was in fact granted 
by paragraphs 2 and 3 of the final decree (A. 41-42), 
so that the direct appeal in the present case is spe­
cifically authorized by the explicit language of § 1253. 

4. This is not a ca;s.e involving the Supremacy Clause 
and the doctrine of preemption, which no longer re­
quires-which indeed no longer permits-a district 
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court of three judges. Swift & Co. v. Wickham, 382 
U.S. 111, overruling Kesler v. Department of Public 
Safety, 369 U.S. 153. 

5. Nor is this a ease where the constitutionality of 
the state statute is conceded, Ex parte Hobbs, 280 U.S. 
168, 171-172, or one where the unconstitutionality of 
a statute is alleged only as an anticipated defense, 
International [Jnion v. Donnelly Garment Co., 304 U.S. 
243, 251-252. 

6. Moreover, since this is a case brought against state 
officers that attacks the application of a state-wide reg­
ulatory system, it is not subject to the stricture of 
involving only a local ena;ctment or local rathe:r than 
state officers. It is only the latter situation that is 
not within the purview of the threre-judge court pro­
vision. E.g., Moody v. Flowers, 387 U.S. 97; Griffin 
v. School Board, 377 U.S. 218, 227-228; Rorick v. 
Everglades Drainage District, 307 U.S. 208; Ex parte 
Collins, 277 U.S. 565. 

7. Finally, this case does not suffer from the in­
firmity of presenting an insubstantial federal question, 
which, assuredly, does not call for three judges. Swift 
&: Co. v. Wickham, 382 U.S. 111, 115, and cases there 
cited; Bailey v. Patterson, 369 U.S. 31; Turner v. 
jfemphis, 369 U.S. 350. 

Here the substantiality of the question presented, 
howsoever viewed, is attested by the circumstances that 
the plaintiff obtained a judgment below but that his 
motion to affirm that judgment here without ·argument 
did not prevail. 

It follows that the complaint-to which alone we 
rnay look under the present heading, Moody v. Flowers, 
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387 U.S. 97, 104-the eomplaint stated a case that 
required a three-judge eourt; such a court was there­
fore properly convened (A. 9, 10); and its final judg­
ment, which granted injunctive relief against state 
officers (~~ 2 and 3; A.. 41-42), was accordingly re­
viewable here by direct appeal pul!Suant to 28 U.S. C. 
§ 1253 (supra, p. 4). 

II. ALTHOUGH THE COMPLAINT' SET OUT' A CASE WITH­
IN THE JURISDICTION OF A THREE-JUDGE COURT'. 
THERE NOW REMAINS NO CASE OR CONTROVERSY 
ON WHICH THE JUDICIAL POWER CAN OPERATE. 
INASMUCH AS THE: DECREE. BELOW GRANTED THE 
APPELLEE IRVIS NO PERSONAL REDRESS. BUT IS 
PUNITIVE. ABSTRACT, AND ESSENTIALLY LE:GIS­
LATIVE IN ITS OPERATION. A CIRCUMSTANCE. EM­
PHASIZED BY HIS REPRE'SENT'ATIONS TO THIS 
COURT AND BY HIS OPPOSITION TO A MODIFICA­
TION OF THE DECREE T'HA T' WOULD HAVE PRE .. 
VENTED ANY REPETITION OF THE IN'CIDENT OUT 
OF WHICH THE PRESENT' LIT'IGATION AROSE. 

Two well-established and unquestioned principles 
underlie our argument under the foregoing heading. 

First. It is clear from numerous decisions of this 
Court that a three-judge court validly convened by 
reas·on of the allegations of the complaint (including 
the substantiality of the constitutional issue asserted) 
may lose jurisdiction when it appears that any of 
the prerequisites for such a court are lacking or have 
ceased to exist, with the result that further proceed­
ings must be conducted before only a single judge and 
·with the further result that no direct appeal lies to 
this Court. 

Thus, a court of three judges is not required on 
the final hearing when the application for a prelimi­
nary injunction has been abandoned (Smith v. Wilson, 
273 U.S. 388), or when the constitutionality of the 
state statute originally assailed is later conceded (Ex 
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parte Hobbs, 280 U.S. 168), or when, although the 
allegations of the complaint are sufficient, it subse­
quently beeomes apparent that there is no basis for 
relief of any sort against the state officern concerned 
(Oklahoma Gas &: E. Co. v. Oklahoma Packing Go., 
~92 u.s. 386). 

Second. It is also clear from numerous decisions 
of this Court that in order to present a case or con­
troversy, so as "to entitle a private individual to in­
voke the judicial power to determine the validity of 
executive or legislative action he must show that he 
has sustained or is immediately in danger of sustain­
ing a direct injury as the result of that action and it 
is not sufficient that he has merely a general interest 
connnon to all members of the public." Ex parte 
Levitt, 302 U.S. 633, 634. 

Otherwise stated, the litigant must have ''some per­
sonal and direct interest in the subject of the litiga­
tion" (Newman v. United States, 238 U.S. 537, 550); 
it is not sufficient simply to assert ''the right, pos­
sessed by every citizen, to requilie that the govern­
ment be administered according to law, and that the 
public moneys be not wasted'' (Fair child v. Hughes, 
258 U.S. 126, 129-130) ; and it is likewise insufficient 
to assert that the plaintiff "suffers in some indefinite 
way in common with people generally" (Doremus v. 
Board of Education, 342 U.S. 429, 434). 

We note in passing that the nature of the present 
action makes it unneeessary to consider numerous 
aspects ·of the rules governing standing. Thus, since 
the appellee Irvis did not sue as a taxpayer, there 
is no need to examine the present status of a tax­
payer's standing. Cf. Flast v. Cohen, 392 U.S. 83, 
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with Frothingham v. Mellon, 262 U.S. 447. Similarly, 
since he did not sue as a competitor, there is no oc­
casion to inquire into a competi'tor 's standing ( cf. Data 
Processing Service v. Camp, 397 U.S. 150, and In­
vestment Co. Institute v. Camp, 401 U.S. 617, with 
Alabama Power Co. v. Ickes, 302 U.S. 464). And, 
since he sued as an individual, the status of an organj­
zation to sue on his behalf (e.g., NAACP v. Alabama, 
357 U.S. 449) is irrelevant. 

What is relevant here, however, and indeed highly 
relevant, is the undoubted rule that no litigant has 
standing to complain of third parties' injuries. "Liti­
gants may challenge the constitutionality of a statute 
only in so far as it affects them.'' Fleming v. Rhodes, 
331 U.S. 100, 104; Granite Falls State Bank v. 
Schneider, 319 F. Supp. 1346 (W.D. Wash.), affirmed, 
June 1,1971 (No.1394, this Term). Thus, an employer 
may not obtain r,elieif on the ground of asserted in­
juries to empl~oyees (Virginian Ry. Go. v. Federation, 
300 U.S. 515, 558; Carmichael v. Southern Coal & 
Coke Co., 301 U.S. 495, 513), and a doctor has no 
standing to sue on behalf of alleged infringements 
suffered by his patients ( Tileston v. Ullman, 318 U.S. 
44) -unless he has himself been prosecuted (Griswold 
v. Connecticut, 381 U.S. 479, 481). 

In our view, it is the latter element, of personal 
injury or detriment, that underlies, the standing aspect 
of Griswold v. Connecticut, 381 U.S. 479, as well as 
of two additional cases tha:t at first glance appear to 
look the other way, Barrows v. Jackson, 346 U.S. 249, 
and Sullivan v. Little Hunting Park, 396 U.S. 229. 
In both ~of the latter decisions, a white citizen was 
permitted to assert the rights of non-whites under the 
doctrine of Shelley v. Kraemer, 334 U.S. 1. 
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But in the first one, the defendant Jackson had 
been sued for $11,600 because of her vi~olation of a 
restrictive covenant, while in the seeond the plaintiff 
Sullivan had actually been expelled from L~ittle Hunt­
ing Park because he transferred his membership there­
in to a Negro. Consequently in both cases the party 
setting up the rights of others was either actually in­
jured, or would have been, had the unlawful restriction 
been given effect. 

Accordingly, without further multiplication of in­
cidents, we deduce the following general rule: An in­
dividual invoking the judicial power must show an 
intere1st personal to himself, an injury peculiar to 
himself, and a personal interest or stake in the out­
come. That much is plain from decisions over a long 
period and in widely varying situations. Tyler v. 
Court of Registration, 179 U.S. 405, 406; Baker v. 
Carr, 369 U.1S. 186, 204; Flast v. Cohen, 39·2 U.S. 83, 
99, 101. 

Applying those two principles to the~ present case, 
it becomes apparent that the three-judge court lost 
jurisdiction once the proceedings before it demon­
strated that plaintiff was not interested in obtaining 
personal redress, but sought only a decree that was 
punitive, abstract, and essentially legislative in nature. 

As we have shown under Point I, the eomplaint set 
forth a case within the jurisdiction of a three-judge 
court. Moreover, plaintiff undoubtedly stated an argu­
able prima facie case for redress under 42 U.S.C. 
§ 1983 (supra, p. 5), on which he relied: He had been 
denied service because of his race when brought on 
the premises of Moose Lodge No. 107 as a guest. But-

1. He sought no damages. 
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2. He sued as an individual and not as a member 
of his class. 

3. He alleged no desire to become a member of the 
Moose Lodge. 

4. To the contrary, he asserted in a written pleading 
that ''The members of Defendant Moose Lodge are 
free to associate with whom they please" (A. 46). 

5. And when Moose Lodge sought a modification of 
the decree that would have prevented any repetition 
of the incident which triggered the present litigation, 
so that the plaintiff when next brought to the club 
premises as the guest of a member could not again have 
been refused service because of his race (A. 42-44), 
pla:intiff vigol'lously opposed, saying (A. 47): 

"Nothing in Plaintiff's Complaint, nothing in 
Plaintiff's argument, nothing in the C·ourt's Opin­
ion, nothing in the Court's Decree seeks to prevent 
Defendant Moose Lodge from engaging in any 
racially discriminatory activities or to say that 
such activities are illegal. All that Plaintiff's 
Complaint, Plaintiff's argument, the Court's Opin­
ion and the Court's Decree state is that it is il­
legal for the Commonwealth of Pennsylvania to 
issue a club liquor license to Defendant Moose 
Lodge as long as Defendant Moose _Lodge wishes 
to continue its discriminatory practices. Thus, 
the effect of the Decree is to prevent the State 
from doing something, not to prevent Defendant 
Moose Lodge from doing anything.'' 

Otherwise stated, the decree as it now stands gives 
plaintiff no redress whatever for any injury suffered; 
he has formally refused a modification that would make 
repetition impossible·; he insisted on, and has obtained, 
a decree that embodies a generalized and abstract con-
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stitutional theory, in substance that all actions of a 
state liquor licensee are automatically transformed 
into state action; and, while admitting the right of 
Moose Lodge members to associate with persons of 
their own choice and hence to discriminate, has in­
sisted on depriving them of a liquor license which, he 
has stipulated, would result in its loss of membership, 
and in a serious impairment in consequence of its 
ability to carry on its own benevolent purposes or to 
contribute to those of its parent body (Moose Ans., 
~~ourth Affi. Def., ~ 1, and Fifth Affi. Def., ~ 1, A. 19, 
20; stipulated as true, ~ B3, A. 25). 

In other words, plaintiff has been awarded a de­
cree that punishes the Moose Lodge, that enforces 
an abstract theory of licensing as to which plaintiff 
has no more interest than any other of the nearly 
twelve million inhabitants of the Commonwealth of 
Pennsylvania, that aff·ords him no personal redress 
·whatever, and that because of his objection contains 
no provision that would have precluded a recurrence 
of the incident of which he made complaint. 

Thereafter, plaintiff emphasized to this Court that 
his interest lay only in abstract and essentially legis­
lative declarations. He said (Motion to Affirm 2, 9) : 

"While agreeing that appellant was ~otherwise a 
purely private organization and free to engage 
in such discrimination if it so desired, Irvis con­
tended appellant could not simultaneously enjoy 
the privilege of holding and using to its benefit a 
Pennsylvania club liquor license. Accordingly, 
Irvis asked that the Commonwealth of Pennsyl­
vania be removed from participation in appellant's 
pattern of racial discrimination by revoking ap­
pellant's club liquor license. 

* * * * * 

LoneDissent.org



44 

'' Irvis has not sought to limit the right of as­
sociation of anyone. If individuals, as individuals 
or in groups, wish to exclude him from their 
private associations because he is a Negro, he 
reeognizes their right to do ·so. But a constitu­
tionally protected right of association does not 
extend its scope to the .obtaining ~of alcoholic bev­
erages within the confines of a racially discrimi­
nating private club." 

This solemnly asserted position, in the light of plain­
tiff's repudiation in the district court of personal re­
dress or remedy for any injury he himself claimed to 
have suffered, is fatal to the eontinuation of the liti­
gation. The jurisdiction of the district court has been 
destroyed, in the elemental sense of l·e1aving nothing 
on which the judicial power can act. For, as this 
Court has said, ''it is not suffi.~cient that he has merely 
a general interest common to all memheTs .of the pub­
lic." Ex parte Levitt, 302 U.S. at 634. 

Oonsequently this cause in its present posture does 
not constitute a Case or Controversy in the eonstitu­
tional Article III sense, but, to the contrary, involves 
only a ''difference ·or dispute of a hypothetical or ab­
stract character." .JEtna Life Ins. Co. v. Haworth, 
300 U.S. 227, 240. From this it f.ol1ows that the judg­
ment below must be reversed, with directions to dis­
miss the complaint for lack of Article III jurisdiction. 

But even if plaintiff were afforded an opportunity 
to reconsider his position on the final decree so that 
j t would indeed afford him personal redress, any such 
step would be unavailing. 

Reversal is still required, because, pl'!operly viewed, 
plaintiff has suffered no injury: His civil rights were 
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not invaded, no state action is involved, and the de­
cision below is substantively erroneous in numerous 
aspects. We therefore turn to the merits to articulate 
the foregoing necessarily eoncl usory as~sertions. 

III. THE RIGHT OF INDIVIDUALS T'O CHOOSE THEIR 
SOCIAL INTIMATES SO AS TO EXPRESS TH'EIR OWN 
PREFERENCES AND DISLIKE'S, AND TO FASHION 
THEIR PRIVATE LIVE.S BY FORMING OR JOINING A 
CLUB, IS AN ASPECT OF THE BASIC CONSTITU­
TIONAL RIGHT OF PRIVACY AND PRIVATE ASSOCI­
ATION THAT IS PROTECTED· BY THE FIRST' AMEND­
MENT AGAINST GOVERNMENT~L INTRUSION OR 
LIMITATION. 

A. THE BASIC CONSTITUTIONAL RIGHT OF PRIVACY AND 
PRIVATE ASSOCIATION EXTENDS TO MEMBERSHIP IN A 
PRIVATE CLUB. 

The clearest formulation in this Court's reports of 
the precise constitutional rights that the Moose Lodge 
and its members assert-and of course the appellant 
he~e has standing t~o assert the rights of its members, 
e.g., N AAOP v. Alabama, 357 U.S. 449, 458-460-is 
found in Bell v. Maryland, 378 U.S. 226, 313, where 
three members of the Court said (footnote omitted): 

" * * * the Congress that enacted the Fourteenth 
Amendment was particularly conscious that the 
'civil' rights of man should be distinguished from 
his 'social' rights. Prejudice and bigotry in any 
form are regrettable, but it is the eonstitutional 
right of every perHon to close his home or club 
to any person or to choose his s~ocial intimates and 
business partners solely on the basis of personal 
prejudices including race. These and other rights 
pertaining to privacy and private association are 
themselves constitutionally protected liberties.'' 

Again, in Evans v. Newton, 382 U.S. 296, 298-299, 
the Court gave expression to the same rights, sharply 
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contrasting in the process private from public ac­
commodations (footnote omitted) : 

"There are two complementary principles to be 
reconciled in this case. One is the right of the 
individual to pick his own associates so as to 
express his preferences and dislikes, and to fashion 
his private life by joining such clubs and groups 
as he chooses. The other is the eonstituti·onal ban 
in the Equal Protection Clause of the Fourteenth 
Amendment against state-sponsored racial in­
equality, which of course bars a city from acting 
as trustee under a private will that serves the 
racial segregation cause. Pennsylvania v. Board 
of Trust, 353 U.S. 230. A private golf club, 
however restricted to either Negro ·or white mem­
bership is one expression ~of freedom of associ­
ation. But a municipal golf course that serves 
only one race is state activity indicating a pref­
erence on a matter as to which the State must be 
neutral.'' 

So far as we a:r:e aware, no other decision here has 
discussed the constitutional right of private associa­
tion that is reflected in private club membership, al­
though there have been numerous cases, particularly 
in recent years, devoted to the constitutional protec·· 
tion accorded privacy and freedom of association in 
varying other contests. 

Thus it was said in 1886, eighty-five years ago, in 
the landmark case ·of Boyd v. United States, 116 U.S. 
616, 630, that the Fourth and Fifth Amendments "ap­
ply to all invasions, on the part of the Government 
and its employees, of the sanctity Df a man's home 
and the privacierS ·of life.'' 

Some sixty years later, Mr. Justice Brandeis in 
Olmstead v. United States, 277 U.S. 438, 478, made his 
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oft-quoted observation about "the, right ·to be let alone 
-the most comprehensive of rights and the right most 
valued by civilized men.'' Since then, by reason of 
the foregoing comments and, more immediately, based 
on what was said for the Court in Wolf v. Colorado, 
338 U.S. 25, 27, that what "is at the core of the 
Fourth Amendment" is "the security of one's privacy 
against arbitrary intrusion by the police,'' it is now 
established doctrine that "the principal object of the 
:Pourth Amendment is the protection of priva·cy rather 
than property.'' Warden v. Hayden, 387 U.S. 294, 
304; Mapp v. Ohio, 367 U.S. 643, 656. 

Similarly, the constitutional right of association pro­
tects membership lists from disclosure (N AAOP v. 
Alabama, 357 U.S. 449; Bates v. Little Rock, 361 U.S. 
516; Gibson v. Florida Legislative Oomm., 372 U.S. 
539), and by parity of re1as'oning protects the indi­
vidual against disclosure of his membersht ps (Shelton 
v. Tucker, 364 U.S. 479). The right to associate for 
the purpose of a:ssisting persons who seek legal redress 
:for infringement of their rights prevails ~even over a 
state's power to regulate the practice of law (N AAGP 
v. Butt~on, 371 U.S. 415). The citizen's right of as­
sociation likewise underlay the holding that he could 
not by blanket proscription be denied defense employ­
ment beeause of membership in the Communist Party 
(United States v. Robel, 389 U.S. 258). The consti­
tuti-onal right to privacy permits the ~citizen to possess 
obscene matter in his own home (Stanley v. Georgia, 
394 U.S. 557), though at this writing it is unclear 
whether he may import such matter from abroad even 
for such peusonalized use (United States v. Thirty­
Seven Photographs, No. 133, this Term, decided May 
3, 1971; United States v. Various Articles of ((Obscene" 
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ll!l erchandise, N·o. 706, this Term, probable jurisdic­
tion noted, May 17, 1971). 

Perhaps the most comprehensive listing of the pri­
vacy cases will be found in Griswold v. Connecticut, 
381 U.S. 479, which struck do:wn a statute forbidding 
use of contraceptives as a violation of the right of mari­
tal privacy, ''a relationship lying within the zone of 
privacy created by severral fundamental c~onstitutional 
guarantees" (p. 485). The Court said (pp. 482, 484, 
485): 

"The association of people is not mentioned in 
the Constitution nor in the Bill of Rights. The 
right to educate a child in a school~of the parents' 
choice-whether public or private or parochial-. 
is also not mentioned. Nor i8 the right to study 
any particular subject or any foreign language. 
Yet the First Amendment bas been construed to 
include certain of those rights. 

* * * 
''The foregoing cases suggest that specific guar­

antees in the Bill of Rights have penumbras, 
formed by emanations fr.om those guarantees that 
help give them life and substance. 1See Poe v. 
Ullman, 367 U.S. 497,516-522 (dissenting opinion). 
Various guarantees create zones of privacy. The 
right of association eontained in the penumbra 
of the First Amendment is one, as we have seen. 
The Third Amendment in its prohibition against 
the quartering of soldiers 'in any house' in time 
of peace without the conS'ent of the owner is 
another facet of that privacy. The Fourth Amend­
ment explicitly affirms the 'right of the people 
to be secure in their persons, houses, papers, and 
effects, against unrea;sonable searches and seizures.' 
The Fifth Amendment in its Self-Incrimination 
Clause enables the citizen to create a zone of pri­
vacy which government may not force him to 
surrender to his detriment. The Ninth Amend-
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ment provides : 'The enumeration in the Consti­
tution, of certain rights, shall not be construed 
to deny or disparage others retained by the 
people.' 

* * * 
''We have had many controversies over these 

penumbral rights of 'privacy and repose.' See, 
e.g., Breard v. Alexandria, 341 U.S. 622, 626, 644; 
Public Utilities Com1n'n v. Pollak, 343 U.S. 451; 
Monroe v. Pape, 365 U.S. 167; Lanza v. New York, 
370 U.S. 139; Frank v. Maryland, 359 U.S. 360; 
Skinner v. Oklahoma, 316 U.S. 535, 541. These 
cases bear witness that the right of privacy which 
presses for recognition here is a legitimate one.'' 

The Fourth Amendment cases, already cited, were 
also referred to, but no mention was made concerning 
the right of association as expressed in membership 
in private clubs. 

But what was said in one of the concurring opinions 
in Gibson v. Florida Legislative Comm., 372 U.S. 539, 
is amply broad enough to reach the club aspect of 
the right of private association. We quote, omitting 
footnotes, from pp. 565, 570, and 575-576: 

''But the associational rights protected by the First 
Amendment are in my view much broader and 
cover the entire spectrum in political ideol~ogy as 
well as in art, in journalism, in teaching, and in 
religion. 

''In my view, government is not only powerless 
to legislate with respect to membership in a law­
ful organization; it is also precluded from probing 
the intimacies 'Of spiritual and intellectual rela­
tionships in the myriad of such societies and groups 
that exist in this country, regardless of the legis­
lative purpose sought to be served. 

* * * 
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" * * * the views a citizen entertains, the beliefs 
he harbors, the utterances he makes, the ideology 
he embraces and the people he associates with 
are no concern of government. That article of 
faith marks indeed the main difference between 
the Free Society which we e.spouse and the dicta­
torships both on the Left and on the Right. 

* * * 
''Where government is the Big B~other, privacy 

gives way to surveillance. But our commitment 
is otherwise. By the Fir:st Amendment we have 
staked our security on freedom to promote a mul­
tiplicity of ideas, to associate at will with kindred 
spirits, and to defy governmental intrusion into 
these precincts.'' 

We think it well at this juncture to recall expres­
sions from some of the decisions already cited that 
emphasize the fundamental nature of the right of 
association. 

Thus, in Shelton v. Tucker, 364 U.S. 479, 485, the 
Court said that ''to compel a teacher to disclose his 
every associational tie is to impair that teacher's 
right of free association, a right closely allied to free­
dom of speech and a right which, like free speech, 
lies at the foundation of a free society. De J onge v. 
Oregon, 299 U.S. 353, 364; Bates v. Little Rock, supra, 
[361 U.S.] at 522-523." 

And, in United States v. Robel, 389 U.S. 258, 263, 
the Court said that ''the operative fact upon which 
the job disability depends is the exercise of an indi ~ 
vidual's right ·of association, which is protected by 
the provisions of the First Amendment. [Footnote 
7 in the original: ''Our decisions leave little doubt 
that the right of association is specifically protected 
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by the First Amendment.'' (Citing cases.)] Wher­
ever one would place the right to travel on a scale of 
constitutional values, it is clear that those' rights pro­
tected by the First Amendment are no less bwsic in 
our democratic scheme.'' 

The extent to which the earlier cases upholding statu­
tory restrictions on the right of association have cur­
rent vitality is unclear. The New York statute thaf 
required the Ku Klux Klan to submit its membership 
lists to the authorities was sustained in Bryant v. Zim-
1nerman, 278 U.S. 63; but that decision was distin­
guished in NAACP v. Alabama, 357 U.S. 449, 465-466, 
on the grounds that the particular~ character of the 
Klan's activities involved unlawful intimidation and 
violence, and that the Klan, unlike the NAACP in 
the later case, had not complied with the state regula­
tory statute in any respect. 

A Mississippi statute that forbade students at state 
operated institutions to belong to fraternities was 
unanimously upheld in Waugh v. Mississippi Univer­
sity, 237 U.JS. 589. Whether ~that decision was over­
ruled sub silentio in Tinker v. Des Moines Scko.ol Dist., 
393 U.S. 503 (see discussion ·of earlier case in a dis­
sent, 393 U.S. at 522-524), o~ whether it is still law 
in its original context (Passell v. Fort Worth Inde­
pendent School Di.r.;trict, 453 S.W. 2d 888 (Tex. Civ. 
App.), appeal dismissed and ·certiorari denied, No. 
1538, this Term, May 17, 1971), remains to be seen. 

But on the assumption that the Waugh case still 
governs, it is obviously distinguishable. The state, 
after all, has a vital, continuous, and continuing in­
terest in education, and to hold that it may regulate 
or even limit the associational freedom of the persons 

LoneDissent.org



52 

it educates at public expense is far frlOm saying that 
it has equal powers over private schools or colleges, 
or, a fortiori, over outside adults who form and be­
l,ong to private clubs. 

Certainly as to outsiders who are sui juris and who 
do not attend state-supported schools or colleges, the 
situation is vastly different, in kind rather than degree. 
For the constitutional right of association is a br1oad 
one, which constitutes a basic freedom. 

That right, assuredly, cannot be narrowly limited 
to meeting with one's fellows on the street, or simply 
to withholding membership or membership lists from 
scrutiny. It is ''the right of the individual to pick his 
own associates so as to express his preferences and dis­
likes, and to fashion his private life by joining such 
clubs and groups as he chooses." Evans v. Newton, 
382 U.S. 296, 298. "* * * it is the constitutional right 
of every person to close his home or club to any person 
or to choose his social intimates and business partners 
solely on the basis of personal prejudices including 
race. These and other rights pertaining to privacy 
and private association are themselves constitutionally 
protected liberties." Bell v. Maryland, 378 U.S. 226, 
313. 

B. MOOSE L,O,DGE, NO. 107 IS A PRIVATE CLUB BY EVERY 
RECOGNIZED TEST. AND THE PARTIES HAVE SO· STIP­
ULATED. 

We have set out in subpoint B of the .Statement, 
supra, pp. 12-15, quoting extensively from the parties' 
stipulations below, the factors that make Moose Lodge 
No. 107 a private club, and that underlie the stipulated 
conclusion (A. 23) that "Defendant Lodge is, in all 
respects, private in nature and does not appear to 
have any public characteristics.'' 
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A recent decision, Wright v. Cork Club, 315 F. Supp. 
1143, 1153 (S.D. Tex.), sets out the minimum stand­
ards for a private club seeking to come within the ex­
emption in § 201 (e) of the Civil Rights Act (supra, 
p. 6): 

"(1) An organization which has permanent ma­
chinery established to carefully screen applicants 
for n1embership and \vho selects or rejects such 
applicants on any basis or no basis at all; (2) which 
limits the use of the facilities and the services of 
the organization strictly to members and bona fide 
guests of members in good standing; (3) which 
organization is controlled by the membership either 
in the form of general meetings or in some organi­
zational form that would and does permit the 
members to select and elect those member officers 
who control and direct the organization; ( 4) which 
orgauization is non-profit and operated solely for 
the benefit and pleasure of the members; and ( 5) 
whose publicity, if any, is directed solely and only 
to members for their information and guidance." 

Moose Lodge No. 107 meets all five of the foregoing 
criteria. 

1. It has a careful screening machinery for member­
ship applicants ('Stip., ~ 3, A. 23). 

2. It limits the use of its facilities to members and 
guests (Stip., ~ 4 (a) and (b), A. 23-24)-and where it 
does not, in the case of catering, its own membership re­
strictions are not applied, so that all comers are in 
fact served ('Stip., ~ 6, A. 2·5). 

3. It is controlled by its membership (Moose Gen­
eral Laws, §§ 53.1-53.8, pp. 39-41 of Appendix G to 
J.S., and see generally, Title V, Lodge Organization, 
id. at pp. 38-50). 
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4. It is a non-profit corporation, and was incorporated 
accordingly (Supp. ,Stip., ~ 2, A. 28). 

5. The record reflects no publicity whatever on the 
part of Moose Lodge No. 107 to attract public patron­
age. 

Accordingly, Moose Lodge No. 107 has none of the 
indicia that have evoked rulings that the "club" in 
question was not in fact what it purported to be. We 
list some representative non-club factors just below. 

A. No exclusiveness-open to all comers-white skin 
the only requirement. Sullivan v. Little Hunting Park, 
396 U.1S. 229, 236; Stout v. YMCA, 404 F.2d 687 (10 . .A. 
5); United States v. Richberg, 398 F.2d 523 (C.A. 5); 
Nesmith v. YMCA, 397 F.2d 96 (C . .A. 4); Wright v. 
Cork Club, 315 F. Supp. 1143 (S.D. ·Tex.); United 
States v. Jordan, 302 F. 1Supp. 370 (E.D. La.); United 
States v. ·Clarksdale King.&: Anderson Co., 288 F. Supp. 
792 (N.D. Miss.); United States v. Beach Associates, 
Inc., 286 F. Supp. 801 (D. Md.); United States v. Jack 
Sabin's Private Club, 2·65 F. Bupp. 90 (E.D. La.); 
United States v. Northwest Louisiana Restaurant Club, 
256 F. ~Supp. 151 (W.D. La.); Lackey v. Sacoolas, 411 
Pa. 235, 191 .A. 2d 395. 

B. ;Sham because mere change of name following ear­
lier commercial status. United States v. Richberg, 
398 F.2d 523 ('C.A. 5); United States v. Clarksdale 
King ,&J Anderson Co., 288 F. Bupp. 792 (N.D. Miss.); 
United States v. Jack Sabin's Private Club, 265 F. 
Supp. 90 (E.D·. La.); United States v. Northwest Loui­
siana Restaurant Club, 256 F. Supp. 151 (W.D. La.); 
Castle Hill Beach Club v. Arbury, 2 N.Y. 2d 596, 142 
N.E. 2d 186; Gillespie v. Lake .Shore Golf Club, 91 N.E. 
2d 290 (Oh. App.). 
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C. Purely commercial operation. United States v. 
Richberg, 398 F.2d 523 (O.A. 5); Wright v. Cork Club, 
315 F. Supp. 1143 (S.D. Tex.); United States v. John­
son Lake, Inc., 312 F. Bupp. 1376 (S.D. Ala.); Bell v. 
Kenwood Golf.& Country Club, 312 F. Supp. 753, 757, 
75-8, 759 (D. Md.). 

D. Solicitation of public patronage. Daniel v. Paul, 
395 u .. s. 298. 

:See also ch. 6, "Public Accommodations", in M. R. 
Konvitz and 'T. Leskes, A Century of Civil Rights 
(N.Y. 1961); J. P. Murphy, Jr., Public Accommoda­
tions: What is a Private Club~' 30 Mont. L. Rev. 47 
(1968) ; Note, Public Accommodations Laws and the 
Private Club, 54 ~Geo. L.J. 915 (1966). 

There is no need to continue the discussion or to ex­
tend the documentation. All concerned-the parties 
and the court below-are agreed that Moose Lodge 
No. 107 is a bona fide private club by any test, and that 
it is not in fact open to the public. 

C. TO TAKE. AWAY FROM MO·OSE LODGE NO. 107 ANY STATE 
LICENSE WHATEVER BECAUSE ITS MEMBERS E.XERCISED 
THEIR ·CONSTITUTIONAL RIGHTS OF PRIVACY WOULD UN­
JUSTIFIAB!L.Y IMPINGE UPON THOS'E RIGHTS. 

Since the members of Moose Lodge No. 107 have in 
the exercise of their constitutional right of private as­
sociation indicated their preference and dislikes, they 
cannot be hampered in such exercise merely because 
public officials-including the members of the court 
below-do not share those preferences or entertain 
different dislikes. A situation in point is the familiar 
doctrine of unconstitutional conditions. E.g., Ludwig 
v. Western Union Tel. Go., 216 U.S. 146; Harrison v. 
St. Louis & S.F.R. Co., 232 U.S. 318; Donald v. Phila-
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delphia ,cf R. Goal Go., 241 U.~S. 329; see c. 8, "The 
Doctrine of Unconstitutional Conditions," in G. C. 
Henderson, The Position of Foreign Corporations in 
American Constitutional Law (~Cambridge, 1918). No 
one can lawfully be penalized for exercising constitu­
tionally conferred rights. 

·So here: Just because other individuals might not 
agree with the Moose Lodge and prefer other member­
ship restrictions, as the court below indeed did when ap­
proving (.A. 40) "private clubs which limit participa­
tion to those of a shared religious affiliation or a mutual 
heritage in national origin," is no reason for denying 
Moose Lodge No. 107 a liquor license, even though that 
license emanates from the Commonwealth of Penn­
sylvania. 

For a club, necessarily, encompasses facilities for 
food and drink, else it would be but a barren barracks. 
A elub bar, accordingly, is a social nexus-but it is 
more: As a realistic matter, it is the bar that offsets 
the invariable restaurant deficit (growing larger every­
where as labor costs continue their rise), and which 
makes possible virtually every club's continued exist­
ence.1 Consequently to deny a private club a liquor 
license is to doom that club to die-and thus substan­
tially to destroy its members' rights of association. 

The appellee Irvis 's sneer (Motion to Affirm 10), that 
the foregoing means that "appellant has 'let the cat 
out of the bag,' so to speak, when it admits that the 

1 The problem of restaurant deficit in the absence of liquor sales 
is not restricted to clubs; it affeets every non-commercial establish­
ment. See H.R. Rep. 92-205 (May 18, 1971), reporting a deficit of 
over $269,000 in the operation of the House of Representatives 
restaurant that was expected to reach $379,000 by end of F.Y. 1971. 
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sale of liquor is the economic foundation on which ap­
pellant's existence rests," overlooks his own stipulated 
admission that denial of a liquor license to the Moose 
Lodge would greatly impair not only its membership 
but also its capacity for carrying forward its own 
benevolent purposes and for contributing to the pur­
poses of the Supreme Lodge (Moose Ans., Fourth 
Affi. Def., A. 19; id., Fifth Af-TI. De£., A. 20; both ad­
mitted in !r B3, A. 25). 

Pointing to the bar's proceeds as economically vital 
is far from even suggesting that bar sales constitute 
the Moose Lodge's primary purpose. For one thing, 
that Lodge could never have received a license on any 
such footing; liquor sales by statute must "be only 
secondary" to permit the licensee to qualify as a club 
(Pa. Liquor Code, § 102; pp. 7-8 of Appendix F to 
J.S.). For another, the parties stipulated (~ 2, A. 21-
22), and the court below found as a fact (A. 31, note 
2), that the basic objects and purposes of Moose Lodge 
No. 107 were exclusively fraternal and eleemosynary. 

If .the state must withdraw liquor licenses from 
admittedly private clubs having racial restrictions 
(though not from those with religious or ethnic dis­
tinctions), then why must not the state (or its munici­
palities, which are of course simply arms of the state, 
e.g., Trenton v. New Jersey, 262 U.S. 182), similarly 
withdraw other licenses covering elements that are a 
part of and indeed necessary to the very concept of 
private association, such as shelter, food, and water~ 

Every ·club needs an occupancy permit for its club­
house, a health permit for its restaurant, water supply 
for sanitation (apart from serving as mixer for 
drinks), and, necessarily, heat and light for simple 
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habitation. Where utilities are publicly owned, water 
and power are of course supplied only by subdivisions 
of the state. And that is actually the situation here: 
It is the 'City of Harrisburg that supplies Moose Lodge 
No. 107 with water, with steam for heat, and with 
trash collection services. 

We show below, pp. 66-69, that the test of "per­
vasiveness'' espoused by the court below (A. 34) is in 
truth no test at all, and we show also, pp. 70-71, that 
the Liquor ~Oontrol Board's Regulation 113 relating to 
clubs (pp. 147-149 of Appendix F to J . .S.) is not per­
vasive by any rational standard, but has as its sole pur­
pose the prevention of precisely the kinds of evasion 
that we have catalogued above (pp. 54-55), under which 
commercial enterprises by sha1n and subterfuge seek 
shelter under the private club umbrella-a point that 
our adversary concedes (Motion to Affirm 8). 

We do no:t contend for a moment that a state must 
regard private clubs as extraterritorial enclaves into 
which it cannot enter for any purpose. Of course a 
state or its subdivisions may close club premises if 
they are unsafe or if they become the locus of palpably 
illegal activity. Of course the health inspector can 
shut down a club restaurant if the kitchen is unsani­
tary. Of course the city can shut off power and water 
if the club fails to pay its bills for such services. 

But, even on the violent assumption that the issu­
ance of any license essential to the club's functioning 
constitutes sta·te action-and under the next Point we 
demonstrate the utter untenability of that assumption 
-even a state-action license, however, may not be 
withheld or revoked because of the nature of the simon 
pure private club's membership restrictions-because 
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the imposition of those restrictions, see Bell v. Mary­
land, 378 U.S. 226, 313, is itself an exercise of the con­
stitutionally protected liberties of privacy and private 
association. 

IV. THE ISSUANCE OF A LIQUOR LICENS'E TO A PRI­
VATE CLUB DOES NOT TRANSFORM THAT CLUB'S 
ACTS IN'TO STATE ACT'ION SO AS TO BE SUBJE'CT· 
TO THE FOURT'E:ENTH AMENDMENT~ 

In the present case, the court below rewrote the 
Equal Protection Clause to reach purely private ac­
tion, drawing in the process a wholly unsupportable 
distinction between racial and religious discrimination. 
The court below admitted that (A. 33) "This case pre­
sents a situation which is one of first impression,'' and 
it is such because the court's holding and reasoning 
are plainly contrary to principle and are moreover 
wholly without support in the authorities. Indeed, we 
might with justice ·characterize the result reached as 
a classic instance of invention-because that result 
would not have been obvious to those skilled in the 
art. Graham v. John Deere Go., 383 U.S. 1. 

After all, the Equal Protection Clause provides­
and here as elsewhere in constitutional interpretation 
it is well to start with the text (supra, p. 4)-the Equal 
Protection Clause provides that "No State shall * * * 
deny to any person within its jurisdiction the equal 
protection of the laws.'' The Constitution says ''No 
.State," not "No club," and not "No group of private 
individuals.'' 

Accordingly, three members of the ·Court have em­
phatically rejected ·the concept that underlies the de­
cision below (Bell v. Maryland, 378 U.S. 226, 333): 

''It is true that the State and city regulate the 
restaurants-but not by compelling restaurants to 
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deny service to custorners because of their race. 
License fees are ·collected, but this licensing has 
no relationship to race. Under such circumstances, 
to hold that a State must be held to have partici­
pated in prejudicial conduct of its licensees is 
too big a jun1p for us to take. Businesses owned 
by private persons do not becon1e agencies of the 
.State because they are licensed; to hold that they 
do vvould be completely to negate all our private 
ownership concepts and practices.'' 

What \vas said there had application to businesses 
catering to the public. A fortiori, the state does not 
participa:te in the actions of a private club to whom it 
has issued a license, where such club is not in fact open 
to the public. 

We now proceed to document and expand the fore­
going conclusion. 

A. THE ACTIVI;TIES OF A STATE LICENSEE WITHOUT ANY 
PUBLIC ASPECTS WHATEVER DO NOT CONSTITUTE STATE 
ACTION FALLING WITHIN THE FOURTEENTH AMEND· 
MENT. 

At the heart of this case are the stipulated facts 
showing that the Moose Lodge is so completely private 
in its every aspect as to render completely inapplicable 
all of the decisions relied on by the court below in its 
effort to transform the Moose Lodge's actions into 
state action. By way of summary, ''Defendant Lodge 
is, in all respects, private in nature, and does not ap­
pear to have any public character" (1Stip., ~ 4(a); A. 
23); supporting details, drawn from the stipulation, ap­
pear at ·~arge in part B of the Statement, supra, pp. 
12-15. 

Those stipulated facts distinguish the present case 
from every one of the decisions invoked by the court 
below or adduced in the Motion to Affirm. 
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1. ''Defendant Moose Lodge conducts all of its ac­
tivities in and from a building 'vhich is owned by it" 
(Stip., ~ 5, A. 24). Contrariwise, operation on pub­
licly own~d property vvas the basis for ·finding state ac­
tion in Burton v. lVilmington Pkg. Auth., 365 U.S. 
715; Turner v. City of Memphis, 369 U.S. 350; Wim­
bish v. Pinellas County, 342 F.2d 804 (C.A. 5); Mc­
Queen v. Druker, 438 F .2d 781 ( C.A. 1) ; Wesley v. 
City of Savannah, 294 F. :Supp. 698 (S.D. Ga.); and 
Statom v. Prince George's County, 233 Md. 57, 195 A. 
2d 41; ·cf. P£~lmer v. Thompson, No. 107, decided June 
14, 1971. 

2. "Defendant l\1oose Lodge does not conduct any 
function or activity in conjunction with any public or 
community group. It does not hold itself out as con­
ducting any community or public activity." (Stip., 
~ 5, A. 24-25.) Contrariwise, the performance of a 
public function was the basis for finding state action 
in Evans v. Newton, 382 U.<S. 296 (maintenance of a 
park); Public Utilities Com1n. v. Pollak, 343 U.S. 451 
(operation of transit line); Terry v. Adams, 345 U.S. 
461 (conduct of primary election); Commonwealth of 
Pennsylvania v. Brown, 392 F.2d 120 ( C.A. 3), cer­
tiorari denied, 391 U.S. 921 (operation of college) ; 
Hawkins v. North Carolina Dental Society, 355 F.2d 
718 (O.A. 4) (conduct of examinations for admission to 
practice; participation in health regulation). 

3. ''Defendant Moose Lodge * * * has never been the 
recipient of any public funds. None of its activities, 
including but not limited to, the acquisition of the build­
ing site, the construction of its building or any phase 
of its operation, was or is financed by public funds or 
obligations.'' (<Stip., ~ 5, A. 24.) Contrariwise, the 
receipt of public funds was the basis for finding state 
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action in, e.g., Smith v. Hampton Training School for 
Nurses, 360 F.2d 577 (C.A. 4); Simkins v. Moses H. 
Gone Memorial Hospital, 323 F.2d 959 (C.A. 4), cer­
tiorari denied, 376 U.~S. 938; and Smith v. Holiday 
Inns of America, 336 F.2d 630 (O.A. 6). 

4. The only suggestion that the Moose Lodge is pur­
suing the common calling of an innkeeper, a matter 
much discussed in the sit-in cases that came before the 
Court at the 19"62 and 1963 'Terms, before enactment 
of the Public Accommodations Title of the Civil Rights 
Act of 1964, concerns the Lodge's minimal catering ac­
tivities; and as to those the parties' stipulation estab­
lishes (~ 6, A. 25) that "When it does so, Defendant 
Moose Lodge imposes no restrictions on the race or 
color of persons belonging to the outside group so us­
ing its facilities.'' 

5. Finally, there is not the slightest suggestion in the 
present case, from any source, that the Moose Lodge 
has ever relied upon or even sought to invoke public 
assistance in the conduct of its affairs, the basis for 
finding state action on the footing of police assistance 
in, e.g., Peterson v. Greenville, 373 U.S. 244; Lom­
bard v. Louisiana, 373 U.S. 2.67, and Robinson v. Flori­
da, 378 U.S. 153; on the footing of judicial assistance 
in Shelley v. Kraemer, 334 U.S. 1; on the footing of 
collaborative conspiratorial conduct in United States v. 
Guest, 383 U.!S. 745; and on the footing of a state­
enforced custom in A.dickes v. Kress & Go., 398 U.S.144. 

Otherwise stated, we are not dealing here with the 
situation of the courts undertaking to enforce an agree­
ment that legislators would be unable to enact on their 
own, nor is there involved private action in a particu­
lar direction where the state, to a greater or lesser 
degree, has in any way influenced the direction of 
private choice. 
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Thus, there cannot be found here even a single one of 
the various indicia of state action that was present in 
any other decided case. From this it necessarily fol­
lows that ~the court below fell into demonstrable error 
in holding that the Moose Lodge's membership re­
quirements took on the character of state action within 
the Fourteenth Amendment. 

(We have not overlooked Griffin v. Breckenridge, No. 
144, decided on June 7, 1971, as this brief was going 
to press. That case sustained 42 U.S.C. § 1985(3) un­
der the Thirteenth .Amendment as an enforcement of 
the petitioners' rights of national citizenship. The 
Oourt was at pains (Part VB, pp. 18-19 of slip opin­
ion) not to rest its decision on the scope of the Four­
teenth Amendment.) 

B. EXAMINATION OF OTHE.R TYPES OF STATE LICENSES EM­
PHASIZES THE. BASIC ERROR OF THE COURT BELOW, 
WHICH CONFUSED THE' LICENSING PROCESS, WHICH IS 
CLEARLY STATE ACTION, WITH THE LICENSEE'S DOINGS, 
WHICH EQUAJL,LY CLEARLY AR.E: NOT. 

The basis for state action in this case that was found 
by the court below, or, as the appellee Irvis now 
prefers to characterize it (Motion to .Affirm 8), '''State 
involvement,'' is that the Moose Lodge, an indubitably 
bona fide private club, has been issued a liquor license 
by the Commonwealth of Pennsylvania. 

No decision cited in the opinion below, no decision of 
which we are independently aware, has ever considered 
that circumstance to constitute state action. That is be­
cause such a transformation involves a fundamental 
fallacy, that of confusing the licensing process, which 
is state action and whieh therefore must be non-dis­
criminatory, with the actions of the licensee, which in 
a whole spectrmn of activities have nothing whatever 
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to do with the state and in consequence do not involve 
state action. 

Many activities in today's con1plex and cro·wded 
world require licenses before they can lawfully be un­
dertaken, but that circumstance has never before-at 
least until the decision below-been deemed to trans­
form individual into state action. 

Every individual building his own house, or driving a 
car, or practicing law, requires a license. But the 
house-owner has absolute liberty to exclude, so does the 
private automobilist, and a lawyer in America (like 
the solicitor in England) has always enjoyed com­
plete freedom to refuse to represent particular clients 
on any ground whatever, good or bad, sound or un­
sound, praiseworthy or otherwise.2 

Other instances of state licensing will readily occur 
to everyone familiar with his local statute book and 
with the cognizant eollection of municipal ordinances; 
there seems no need to set forth additional illustrative 
situations. 

But surely the clearest example of the underlying 
fallacy of the decision below will be found in the is­
suance of a marriage license. 

The operation of any system of marriage licensing is 
of course state a'ction, and as such it is subject to the 
prohibitions and limitations of the Fourteenth .Amend­
ment. Thus neither Pennsylvania nor any other state 

2 In this respect there is a vast gulf between the English solicitor, 
who has complete freedom to refuse instructions as he chooses (Sir 
Thomas Lund, A Gtt.ide to the Professional Conduct and Etiquette 
of Solicitors (1960) 82), and the English barrister, who must serve 
any client whatever (F.A.R. Bennion, Profes~ional Ethics (1969) 
62). 
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can prohibit interracial marriages (Loving v. Virginia, 
388 U.S. 1), and, by parity of reasoning, it can not pro­
hibit interfaith marriages. 

But it plainly does not follow that persons who re­
ceive marriage licenses must ac.cept all comers as 
spouses, without any discrimination whatever, whether 
on grounds of raee, ·color, religion, or national origin. 
Yet under the reasoning of the ·court below, once a per­
son has accepted and enjoyed the benefits of a marriage 
license, such person could not refuse to marry one who 
belonged to a different race. 

There, in essence, is the reductio ad absurdum of the 
ruling below. 1 

C. THE TE:sT OF "CONTINUING AND PERVASIVE REGULA­
TION," FASHIONED BY THE COURT BELOW TO DIS TIN· 
GUISH LIQUOR LICENSE'S FROM ALIL, OTHERS, IS UNTEN­
ABLE, UNSOUND, AND UNWORKABLE. 

·The court below undertook to distinguish the in­
stances we have just enumerated, saying (A. 37) that 
"The state's concern in such cases is minimal and once 
the -conditions it has exacted are met the customary 
operations of the enterprise are free from further en­
croaehment. Here by contrast beyond the act of licens­
ing is the continuing and pervasive regulation of the 
licensees by the state to an unparalleled extent.'' 

Examination of the proposed distinctions shows that 
they are, both of them, utterly untenable. 

3 We have not leaned very heavily on the Pennsylvania Mar­
riage Law of 19'53 (48 Purdon's Pa. Stat . .Ann.§§ 1-1 to 1-25), for 
the reasons that Pennsylvania recognizes common law marriages 
(e.g., Burados v. General Cement Products Co., 356 Pa. 349, 52 
A. 2d 205), and that the statute expressly provides that it makes 
no change in common law marriages ( 48 :§ 1-23). 
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I. ''Continuing" regulation is not peculiar fo liquor licenses, 
but applies to other permits that are necessary to a private 
club's continued existence. 

·The concept of continuing regulation as a distinction 
simply will not withstand analysis once one considers 
the minimal matters that are essential to any club's 
existence. These are a place for meeting, facilities for 
meals, and f8Jcilities for beverages. 

As to those three, state regulation is equally a con­
tinuous process; the bar is not regulated any more 
continuously than the restaurant or the physical club­
house. The building inspector does not become functus 
officio once an occupancy permit has been issued; to the 
contrary, he inspects the clubhouse as long as it stands 
lest it become too dangerous to serve as a habitation or 
a place of resort. If the clubhouse has an elevator, that 
too is subject to periodic examination to guard against 
its becoming unsafe. And, similarly, a ·club's kitchen 
will be continuously-and carefully-regulated, other­
wise carelessness resulting in unsanitary conditions 
would spread disease and endanger health. 

"·Continuing*** regulation" (A. 37) being unavail­
ing, we turn to see whether ''pervasiveness'' on fair in­
quiry will serve better. We can show, without any 
difficulty whatever, that it is equally unavailing as a 
foundation for the result reached below, viz., the trans­
formation of licensee into licensor. 

2. The test of "pervasiveness" is alike unsound and unwork­
able. 

It is argued in the decision below (A. 34) that "the 
decisive factor is the uniqueness and the all-pervasive­
ness of the regulation by the ,Commonwealth of Penn­
sylvania of the dispensing of liquor under licenses 
granted by the state. T.he regulation inherent in the 
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grant of a state liquor license is so different in nature 
and extent from the ordinary licenses issued by the 
state that it is different in quality." 

Such an approach only compounds the essential 
falla,cy of confusing licensee with licensor, because the 
test suggested is actually no test at all. 

When is a scheme of regulation pervasive or all­
pervasive~ At what point does regulation or licensing 
by the state reach the point where the licensee falls 
under a constitutional limitation that in terms is di­
rected only at the licensing authority~ And how can 
the degree of regulation have the effect of turning the 
regulated individual into a public officer or agent~ 

.Actually, the district ·court's reliance on pervasive­
ness as the touchstone for its novel result is deficient on 
the face of its opinion-and on the face of the govern­
ing Liquor Code and implementing regulations. 

To begin with, virtually all of the instances relied on 
by the court below, in order to document its discovery 
that liquor regulation in Pennsylvania is extens:ive, 
involved restrictions, not on private clubs, but only on 
commercial establishments that are open to the public 
(A. 34-36). 

Next, a fair appraisal of the st,atutes and regulations 
governing clubs undercuts the touchstone of the opinion 
below. 

a. Analysis of the Pennsylvania Liquor Code 
relating to clubs. 

The Pennsylvania Ld.quor ~Oode, while indee·d com­
prehensive, does not unduly restrict the bona fide pri­
vate club, as many of the statutory provisions are de­
signed primarily to separate the genuine private club 
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from the commercial enterprise merely masquerading 
as one. 

1. Mention has already been made (supra, p. 57) of 
·Sec.102 (pp. 7-8)/ ·defining a club. 

2. 1Sec. 403 (pp. 21-23) deals with applications :for 
hotel, restaurant and club liquor licenses. .Subsection 
(e) at p. 22 requires a club applicant to file a club 
membership list, while subsection (f) at p. 22 (which 
is repeated in § 437 (b) at p. 44) directs denial of li­
censes when it appears that the license would enure to 
the benefit of individual officers, etc., rather than to the 
benefit of the entire membership.15 

3. Section 439 (p. 45) prescribes license fees; a club 
pays only $25, retail dispensers between $100 and $300 
depending on the size of the municipality in which they 
operate-a solid reason for scrutinizing the genuine­
ness of asserted clubs. 

4. Section 404 (pp. 23-24) deals with the issuance 
of licenses, Section 406 (p. 25) with restrictions on 
hours ·Of sales, as follows: 

The Liquor Code permits ·Sales of liquor by private 
clubs at times and on days when such sales cannot be 
made by hotels or commercial establishments. The only 
hours during which a club may not sell alcoholic bever­
ages are those between 3 A.M. and 7 A.M. In addition, 

4 In order to avoid a proliferation and repetition of references, 
we note here once for all that all page numbers under the present 
heading refer to Appendix F to the J.S. 

5 Sec. 403 (b), p. 22, has a two-year residence requirement in 
Pennsylvania if the applicant is a natural person. Quaere, is this 
an unconstitutional limitation in the light of Shapiro v. Thomp·son, 
394 u.s. 618 f 
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it may not sell to non-members on Sunday. A hotel, 
on the other hand, must stop selling at 2 A.M. and may 
not sell on Sundays thereafter except between 1 P.M. 
and 10 P.M. See Sections 406(a), 49-2(5), and 492(7); 
pp. 25-26, 67, and 68. And only clubs may dispense 
liquor on election days during hours when the polls are 
still open. ~Section 406(a), pp. 25, 26; :Section 492(6), 
p. 68. 

5. ·The Liquor Oode also provides numerous exemp­
tions for clubs apart from the more liberal hours of sale 
just noted. They may by implication sell to members 
for off-premise consumption (§ 442(a), p. 46); they 
may transfer their license to a location outside their 
municipality of origin if their original premises have 
been taken by eminent domain (§ 468(a), p. 56); they 
may make sales of liquor on credit to members 
(§ 493(2), p. 70); they are expressly exempted from the 
statutory quotas limiting the number of retail licenses 
that may be issued in a single locality until the partic­
ular quota is filled ( § 461, pp. 50-52; Pine Grove Hose, 
Hook & Ladder ·0 o. Liquor License Case, 167 Pa. 
Super. 194, 75 A.2d 15; DeAngelis Liquor License Case, 
183 Pa. Super. 388, 133 A.2d 266; Garver Community 
Genter Liquor License Case, 200 Pa. Super. 17, 189 
A.2d 914) ; and they are specifically exempted from the 
restrictions governing other licensees' on-premise en­
tertainment (§ 49-3(10), p. 72). 

We should note here that the subsection last cited, 
whose heading plainly-and accurately-reads "(Ex­
cept Clubs),'' was none the less relied on by the court 
below in support of its theme of ''pervasive'' regula­
tion of clubs (A. 35-36) ! 
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b. Analysis of the Board's Regulation 
relating to clubs. 

Regulation 113 of the Liquor Control Board­
'' Clubs; Records Required; ·Oatering''-(pp. 147-149) 
is, like the basic statutory provisions that it implements, 
far from ''pervasive'' if words are used in their dic­
tionary sense. It shows on its face that it is designed 
only to differentiate clubs from places that are not 
clubs. 

Thus, it requires the keeping of a membership record 
(§ 113.02), of a minute book (§ 113.06), and of cor­
porate or association documents (§ 113.07)-all of them 
indicia of a bona ·fide private club that is not in fact 
open to the public.6 See pp. 53-55, supra, and cases 
there cited. See also M. R. Konvitz and T. Leskes, 
A Century of Civil Rights (N. Y., 1961) 189: "An 
enterprise ·cannot be a 'distinctly private club' if it 
exercises no real~control over membership." See also 
id. a;t 18-9'-190. 

The other sections of Regulation 113 deal primarily 
with accounts (§§ 113.03-113.05), but also cover food 
concessions(§ 113.10) and ~catering(§ 113.11). Finally, 
barricaded doors are forbidden (§ 113.12)-an echo of 
speakeasy days ~-and the Board's ·personnel must be 
innnediately admitted to the premises upon presenta­
tion of credentials (ibid.). 

6 Section 113.08 requires that ''All club records, shall be main~ 
tained in English.'' The court below did not consider whether 
that provision ran counter to its exemption (A. 40) for "private 
clubs which limit participation to those of * *1 * a mutual heritage 
in national origin,'' or whether, since obviously the regulation 
itself constitutes state action, it runs afoul of Meyer v. Nebraska, 
262 U . .S. 390, which held unconstitutional under the Fourteenth 
Amendment a state statute requiring all school instruction to be 
in the English language. 
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None of the foregoing restrictions, as we have said, 
are ''pervasive''; they simply implement the basic def­
inition of "club" in § 102 of the Pennsylvania Liquor 
Code (pp. 7-8) and facilitate enforcement of the stat­
utory limitations that are designed to prevent colorable 
evasion of club restrictions by essentially commercial 
enterprises. 

It follows, therefore, that the assertion of" pervasive­
ness" does not accurately describe the Pennsylvania 
system of regulating the dispensing of liquor by elubs. 

And, in any event, the notion that state regulation of 
a particular enterprise somehow transforms what that 
enterprise does into state action is completely falla­
cious, as recent decisions here and elsewhere demon­
strate. 

The :Seventh ~Circuit recently-and rightly-rejected 
a similar contention, to the effect that a state's regula­
tion of and grants of exemption to newspapers so far 
made them arms of the state as to forbid their rejection 
of editorial advertisements. Chicago Joint Board v. 
Chicago Tribune Go., 435 F.2d 470, eertiorari denied, 
May 17, 1971 (No. 1477, this ~Term). 

Earlier, the Tenth Circuit had likewise rejected an 
argument that a state's tax exemption granted to a 
private college turned that college's dealings with its 
students into state action. Browns v. Mitchell, 409 
F.2d 593. 

And, similarly, this Court held at its last Term that 
the grant by a ~state of tax exemption to a religious body 
does not involve any establishment of religion. W alz 
v. Tax Commission, 397 U.S. 664. 

LoneDissent.org



72 

By parity of reasoning, therefore, neither the provi­
sion in Pennsylvania's Liquor 1Code for "1Sacramental 
Wine Licenses" (§ 409, pp. 31-32), nor the implement­
ing Regulation 119 (pp. 169-171)-neither one, sig­
nificantly enough, mentioned by the court below-quali­
fies as a "law respecting an establishment of religion,'' 
to use the language of the First Amendment. Sim­
ilarly, the ''pervasive'' licensing by Pennsylvania un­
der its Solicitation of Charitable Funds Act (of August 
9, 1963, P.L. 628, 10 Purdon's Pa. Stat. Annot. §§ 160-1 
et seq.) of those who solicit money for churches does 
not and can not transform that measure into state sup­
port of religion. 

Yet, were one to follow literally the rationale of the 
court below, all of those several instances would involve 
''state action. '' 

'The contentions in the present case that are based on 
the circumstances of Pennsylvania's ''monopoly'' sys­
tem of dealing with alcoholic beverages (A. 34-37 ; Mo­
tion to Affirm 4-6, Point First) are equally unhelpful, 
because of their necessary implications that a different 
result might follow where clubs could obtain their alco­
holic ·beverage requirements from private retailers or 
wholesalers, rather than being restricted to state-owned 
stores . 

.Again, no workable test is available. 

Indeed, it can confidently be predi.cted that a-ccept­
ance of the ''pervasiveness''-'' monopoly'' guideline for 
finding state action where none in fact is present will 
lead to a further litigation explosion in the Federal 
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courts. For then every form of activity that is licensed 
by any state will be subject to judicial examination in 
the ·courts of the United States, first to ascertain the 
degree of ''pervasiveness'' that the licensing in ques­
tion involves, and, second, if liquor licensing is in issue, 
to ascertain in addition how far the particular system 
under examination resembles, and how far and in what 
respects it differs from, the Pennsylvania system con­
sidered here. 

There is no need to impose such a crushing burden on 
an already badly overworked Federal judiciary-be­
cause there is no justification for so distorting the Fed­
eral Constitution. 

Law and fact unite in denying that a state licensee 
automatically becomes an agent of the state once he 
accepts its license. 

D. IN ACTUAL FACT,. THE OPERATION OF THE PENNSYLVANIA 
LIQUOR CONTROL SYSTEM INVOLVES. NOT THE GRANT 
OF A PRIVILEGE, AS THE COURT BELOW ERRONEOUSLY 
HELD AND THE APPELLEE IRVIS ARGUES HERE. BUT 
RATHER THE IMPO:SITION OF BE.STRICTIONS. 

A second fundamental error underlying the ruling 
below is the proposition that the Pennsylvania liquor 
control system involves the grant of a privilege, or, as 
stated by the district court (A. 36), "the privilege of 
dispensing liquor which a licensee holds at the suffer­
ance of the state.'' 

The appellee Irvis, invoking an esoteric biological 
adjective, has stressed the same thought (Motion to 
Affirm 5): "·The relationship between State and li~ 

censee can be described as 'symbiotic,' for the latter 
thereby obtains a valuable privilege not freely available 
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and the former obtains a source of funds not otherwise 
present.'' 7 

Actually, the Pennsylvania liquor control system is 
one of restrictions rather than privileges, and those re­
strictions are emphasized rather than otherwise by the 
cases eonstruing the Twenty-first Amendment that 
the court below ·cited in its opinion (A. 34 note 10): 
Seagram & Sons v. Hostetter, 384 U.~S. 35,42; Hostetter 
v. Idlewild Liquor Corp., 377 U.1S. 324, 330; Ziffrin v. 
Reeves, 308 U.B.132, 138; State Board v. Young's Mar­
ket Co., 299 U.S. 59. For those decisions emphasize 
that since adoption of the Twenty-first Amendment 
many 'Oommer·ce Clause concepts no longer limit a 
state's power over the liquor traffic. Hence we repeat 
that Pennsylvania's scheme is one that imposes restric­
tions rather than one that grants privileges. 

We are aware that the complaint herein alleged that 
"

1The receipt and ownership of such a [liquor] license 
is a valuable privilege granted to a elub by the Common­
wealth of Pennsylvania through Defendant [Liquor 
Control] Board" (~ 4, A. 4), and that this averment 
was admitted in the parties' stipulation (~ Bl, A. 25). 

7 ''Symbiosis. Biol. the living together of two species of organ­
isms: a term usually restricted to cases in which the union of 
the two animals or plants is not disadvantageous to either, or is 
advantageous or necessary to both, as the case of the fungus and 
alga which together make up the lichen. Symbiotic. adj." The 
American College Dictionary. 

''Symbiosis. Association of two different organisms (usually 
two plants, or an animal or a plant) which live attached to each 
other, or one as a tenant of the other, and contribute to each o·ther's 
support.*** distinguished from parasitism, in which one organism 
preys upon the other. 

''Symbiotic. Associated or living in symbosis, related to or in­
volving symbiosis.'' Oxford English Dictionary. 
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But whether or not a particular relationship involves 
a privilege or something different is a matter of law 
rather than of fact, and a stipulation as to questions of 
law is not controlling, cannot foreclose legal questions, 
and must be treated as a nullity. Swift &: Co. v. Hock­
ing Valley R. Co.7 243 U.'S. 281, 289; Estate of Sanford 
v. Commissioner7 308 U.tS. 39, 51; Case v. Los Angeles 
Lumber Co.7 308 U.1S. 106, 114; Cloverleaf Butter Oo. 
v. Patterson7 315 U.1S. 148, 152. 

Aecordingly we approach the nature of a liquor li­
cense as an original proposition. 

A state monopoly system such as Pennsylvania has 
adopted demonstrates clearly its restrictive nature. 

First, Pennsylvania is a "monopoly" state (Op. 34-
35) ; its Liquor Code provides for state liquor stores 
(§§ 301-306, pp. 17-19), which are the sole sources of 
alcoholic beverages, subject to certain permitted activi­
ties on the part of distributors ( § 431, pp. 35-38). ·Thus 
there are in Pennsylvania no such privately-owned 
liquor stores as exist in the District of ~Columbia and in 
many, many other states. 

Second, Pennsylvania clubs can make sales only on 
particular days and at particular times, and the Com­
monwealth indeed imposes fewer restrictions of other 
kinds on clubs than on hotels or commercial enterprises. 
Supra, pp. 68-·69. But the cited provisions there set 
out are still more restrictive than those obtaining in a 
private home, whose occupants are free to imbibe at 
every hour of the day or night. 

Third, a ·club, like any other licensee, is forbidden by 
Pennsylvania law to furnish or give any liquor to any 
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person visibly intoxicated (Sec. 49'3 (1), pp. 69-
70). But at home the host can ply himself and 
guests with drink until all are sodden or worse. (The 
supplying of liquor to minors of course stands on a 
different footing. Pa. Penal Code,§ 675.1, pp. 277-278.) 

It follows, therefore, that the regulation of the liquor 
traffic involves restrictions and prohibitions-by com­
mon usage we still speak of the years 1919-1933 as the 
era of Prohibition-and that to approach the matter 
of lawful dispensing and ingestion of alcoholic bever­
ages in terms of a privilege is to becloud-and distort­
the legal issues that the present case involves. 

Of course a state under the Twenty-first Amendment 
can forbid all traffic in liquor. But how many still do~ 
Certainly it is not realistic to consider Pennsylvania's 
power to ban all alcohol when everyone knows that no 
such step is within the bounds of possibility. What 
Pennsylvania does in its Liquor :Code, what every state 
and every political subdivision of a state does in its own 
particular plan for coming to grips with a problem that 
has been with mankind ever since the process of fer­
mentation was discovered and that will continue to be 
present as long as life ~continues to exist on our planet, 
is to arrive at a workable ad hoc adjustment in respect 
of a matter for which there never was and never will be 
any single ''approved solution'' in the back of the book. 

Absolute prohibition having been proved unworkable 
during a searing period of our national life, most of the 
adjustments accordingly simply regulate and restrict. 
But to conclude from this circumstance that every per­
missible act of dispensing and consuming liquor is to 
be characterized as a "privilege"-preceded by a suit-
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able adjective as one warms up towards a peroration­
to call every distribution of liquor for consumption a 
''privilege'' is to allow semantics to distort reason. 

Unhappily, that is just exactly what the court below 
did. 

E. THE EXEMPTIONS GRANTED BY THE COURT BELOW TO PRI­
VATE CLUBS HAVING RELIGIOUS AND ETHNIC MEMBER­
SHIP RESTRICTIONS RATHER THAN RACIAL ONES ADDI­
TIONALLY EXPOSE THE UTTER FALLACY OF ITS CON­
TROLLING RATION AL,E. 

But the most egregious error committed by the court 
below was its ruling that, while racial restrictions in 
private clubs were unconstitutional, similar religious 
or ethnic restrictions were entirely acceptable. To avoid 
any possible suggestion that we are seeking to parody 
the decision under review, we quote its ruling on this 
point verbatim (A. 40): 

"Nothing in what we here say implies a judg­
ment on private clubs which limit participation to 
those of a shared religious affiliation or a mutual 
heritage in national origin. Such cases are not the 
same as the present one where discrimination is 
practiced solely on racial grounds and therefore 
collides head -on against the 'clear and central pur­
pose of the Fourteenth Amendment ... to eliminate 
all official state sources of invidious racial discrim­
ination in the States.' Loving v. Virginia, 388 U:S. 
1, 10 (1967) ; and cases there cited.'' 

Loving v. Virginia, 388 U.S. 1, will not support for a 
moment the distinction between racial discrimination 
and religious or ethnic discrimination that the court 
below sought to find therein. That case involved a state 
statute prohibiting marriages between different races, 
a statute that did not prohibit marriages between per-

LoneDissent.org



78 

sons of different religious affiliations, or between 
persons of the same race having however different 
ethnic backgrounds. 

Consequently to deduce from Loving v. Virginia that 
while private clubs may not draw racial lines they may 
nonetheless and consistently with the ~Oonstitution 
''limit participation to those of a shared religious a£­
filiation or a mutual heritage in national origin'' (A. 
40) is once again to demonstrate that judges quite as 
much as counsel need periodically to be reminded that 
the language of this :Court's opinions must be read 
in the light of the facts of the ~case under discussion. 
Cohens v. Virginia, 6 Wheat. 264, 399; Humphrey's 
Executor v. United States, 295 U.1S. 602, 626-627; 
Armour & Co. v. Wantock, 323 U.S. 1216', 132-133; Green 
v. United .States, 355 U . .S. 184, 197. 

The distinction between religious and ethnic on the 
one hand, and racial on the other, a distinction clearly 
drawn by the court below, fails utterly on that court's 
own '·'state action" approach. 

The ·court below passes as perfectly legitimate and 
constitutional the actions of (A. 40) ''private clubs 
whieh limit participation to those of a shared religious 
affiliation.'' But once we aecept the district court's 
proposition that possession of a state liquor license 
transforms a private ~club's restrictive membership pro­
visions into state action, then, very obviously, to ''limit 
participation to those of a shared religious affiliation" 
(A. 40) becomes unconstitutional ; the Fourteenth 
Amendment, which is not at all limited to racial matters 
as the court below mistakenly supposed, forbids. The 
controlling ruling here is Schware v. Board of Bar Ex-
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aminers, 353 U.S. 232, 238-239 (footnote and citations 
omitted; italics added): 

''A State cannot exclude a person from the prac­
tice of law or from any other occupation in a man­
ner or for reasons that contravene the Due Process 
or Equal Protection Clause of the Fourteenth 
Amendment. A :State can require high standards 
of qualification, such as good moral character or 
proficiency in its law, before it admits an applicant 
to the bar, but any qualification must have a 
rational connection with the applicant's fitness or 
capacity to practice law. Obviously an applicant 
could not be excluded merely because he was aRe­
publican or a Negro or a member of a particular 
church. Even in applying permissible standards, 
officers of a rState cannot exclude an applicant when 
there is no basis for their finding that he fails to 
meet these standards, or when their action is in­
vidiously discriminatory.'' 

Consequently, if a private club's racial membership 
restrictions constitute state action, and that rationale 
is the core of the decision below, then the Knights of 
Columbus, the Knights of Pythias, the B 'nai B 'rith, the 
National1Capital Democratic Olub (of Washington), 
and the Women's National Republican ;Qiub (of New 
York), must all lose their liquor licenses along with the 
Loyal Order of Moose wherever the latter has Lodges. 

Let us examine a little further the district court's 
curious dichotomy. 

The Loyal ·Order of Moose not only has a member­
ship qualification that is racial, to which alone the 
opinion below was directed, it also has a religious quali­
fication : No one ·can be a Moose who does not ''profess 
a belief in a Supreme Being" (Stip., A.21; Moose Con­
stitution, Sec. 71.1, p. 59 of Appendix ·G to J.S.). 
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The court below said nothing about the clause just 
quoted. Yet if the Moose Constitution is metamor­
phosed into state action once a Moose Lodge receives 
a liquor license, then this provision, which obviously 
excludes atheists from Moose membership, is similarly 
invalid. A state, after all, may not bar an atheist from 
public office. Torcaso v. Watkins~ 367 U.S. 488. 

We suggested in our Jurisdictional :Statement, by 
way of underscoring the absurdity of the racial versus 
religious-and-ethnic distinction, and "absurdity" is 
really the only accurate characterization possible, the 
not-at-all imaginary case of the black citizen who pro­
fesses Judaism (p.14 note 2). Under the ruling below, 
he can not be excluded because of his color but he 
may be barred because of his religion-an obviously 
nonsensical and thoroughly illogical result, certainly if 
that result derives from exegesis of the Fourteenth 
Amendment, as the ruling belo·w purportedly does. 

We could similarly suggest the equally non-imag­
inary case of the Jewish citizen who does not practice 
the faith of his fathers or who indeed has renounced it 
for another. How is such an individual, and his num­
bers run into thousands, perhaps hundreds of thou­
sands, to be ,classified ~ This inquiry in turn presents 
the age-old question, whether J ewishness is a matter of 
race, or nationality, or religion-or perhaps a combina­
tion in varying proportions of all three. Nazi Germany, 
it is true, had less diffi-culty in determining "What is a 
Jew~" than (see, e.g., R . .Slovenko, Brother Daniel 
and Je,wish Identity, 9 ,St. Louis Univ. L. J. 1 [1964]), 
is currently being experienced by the )Supreme Court of 
Israel, whose expertise in that particular area is at least 
arguably greater than was possessed by Hitler, Rimm­
ler, and Eichmann. 
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We have embarked on the foregoing discussion, not 
to engage in sociological speculation, but only to demon­
strate the delusiveness of the district court's di·chotomy: 
If Jews constitute a race, then the Fourteenth Amend­
ment forbids a private ·club from adopting a policy of 
"No Jews allowed." But if Jews are to be regarded 
as ''those of a shared religious affiliation'' (A. 40), then 
the identical club policy is ·constitutionally unexcep­
tionable. 

When we turn to the ethnic aspect of the district 
court's strange distinction, we encounter similar dif­
ficulties. Indeed, the appellee Irvis's attempt to ra­
tionalize that portion of the decision below is de:ficient 
on its face. He says (Motion to Affirm 6-7) that "club 
B, formed for the purpose of promoting and enhancing 
knowledge and pride in Italian traditions and hlstory 
among Americans of Italian origin, could validly limit 
participation to such persons-not just white Ameri­
cans of Italian origin or O'atholic Americans of Italian 
origin, but Americans of Italian origin in general/) 

The latter italics in the foregoing quotation are ours: 
Where could one possibly find an American of Italian 
origin 'vho was a Negro or an Asiatic or a Polynesian~ 

The fact is that once there is ac-cepted the district 
court's concept of "a mutual heritage in national 
origin" (A. 40) as a legitimate and thoroughly consti­
tutional restriction, there follows, necessarily, full ac­
ceptance of the precise racial distinction that the dis­
trict court professed to reject. For if an individual's 
"heritage in national origin'' is European, and the 
private club is limited to members descended from any 
one of a score of European nationalities, then it is, 
necessarily ~and inevitably, precisely the kind of Cauca-
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sians-only organizatio11 that the court belo·w deprived of 
its liquor license. /Similarly, if the ''heritage in na­
tional origin" is Japanese, then the private club so 
limited eX]cludes impartially all whites, all blacks, and, 
presumably-depending on the ultimate solution of 
what is still an arcane anthropological mystery-all 
American Indians. 

Thus, actually, there would be included among those 
losing their liquor licenses-our list is illustrative 
rather than inclusive-the 1Sons of Italy, the Polish 
National Alliance, the Friendly Sons of St. Patrick, the 
United Acadian Federation, the .American Latvian As­
sociation, the Sons of Norway, St. Andrew's Society, 
and the Steuben ~Society of America. For the hard 
ethnic fact of the matter is that every American or­
ganization whose "mutual heritage in national origin" 
(A. 40) is European, must of ne~cessity be a whites-only 
organization. (Possibly, having in mind the many 
former ~Oa pe Verde Islanders in New England, the 
Portuguese Continental Union of the U.tS.A. stands on 
a different footing. But it is far outnumbered by the 
others just listed and by those who fall in the broader 
category.) 

It is unnecessary to dwell further on the theme. The 
quotation from the opinions below with which the pres­
ent subsection commenced (A. 40; supra, p. 77) car­
ries within itself irrefutable proof of the utter un­
soundness of the ruling below. That portion of the 
opinion establishes beyond all question that a private 
club's membership restrictions of any kind are either 
unconstitutional in their entirety-which would involve, 
as a practical matter, the destruction of the great ma­
jority of private clubs in the entire nation-or else, 
and we are convinced that this is the only correct view 
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-that none of those restrictions, whatever they are, 
involve state action regardless of how many state li­
censes such a club needs. Liquor licenses, building per­
mits, occupancy permits, zoning adjustments, elevator 
certifica~tes, restaurant licenses-all of these emanate 
from the state mediately or immediately, and all of 
these are necessary to the private club's continued op­
eration. But none turns what the club does into stake 
action. 

F. EVEN IF STATE ACTION BE. ASSUMED FOR PURPOSES OF 
ARGUMENT, THE PROPER REMEDY FOR GIVING EFFECT TO 
THE COMPETING CONSTITUTIONAiL RIGHTS INVOLVED 
WOULD HAVE BEEN AN INJUNCTION PREVENTING THE 
LIQUOR CONTROL BOARD FROM REQUIRING THE MOOSE. 
LODGE TO ENFORCE ITS OWN RESTRICTIVE MEMBERSHIP 
REGULATIONS. 

The least untenable ground taken in the opinion 
below was its proposition that enforcement of the Penn­
sylvania Liquor Control Board's Regulation 113.09 (p. 
148 of Appendix F to J.8.), which affirmatively re­
quires that "Every club licensee shall adhere to all of 
the provisions of its .Constitution and By-laws," when 
read together with the Supreme Lodge's exclusion of 
non-Caucasian members-and, although not mentioned 
in the opinion, of the exclusion of atheists and (pre­
sumably) agnostics as well-amounts to state action 
that not only fosters but indeed directs discrimination. 
The court below said (A. 37-38; footnotes omitted)-: 

''In addition to this, the regulations of the 
Liquor Control Board adopted pursuant to the 
statute affirmatively require that 'every club li­
censee shall adhere to all the provisions of its con­
stitution and by-laws.' As applied to the present 
case this regulation requires the local Lodge to 
adhere to the constitution of the Supreme Lodge 
and thus to exclude non-Caucasians from member­
ship in its licensed club. The state therefore has 
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been far from neutral. It had declared that the 
local Lodge must adhere to the discriminatory pro­
vision under penalty of loss of its license. It would 
be difficult in any event to ·Consider the state neutral 
in an area which is so permeated with state regula­
tion and control, but any vestige of neutrality dis­
appears when the state's regulation specifically 
exacts compliance by the licensee with an approved 
provision for discrimination, especially where the 
exaction holds the threat of loss of the license.'' 

Closer examination of Pennsylvania's liquor law:;;, 
however, shows that the Commonwealth's purpose is 
wholly different. That purpose is not the enforcement 
of racial membership restrictions, it is purely and 
simply and plainly the prevention of subterfuge. 

As we have already shown in detail, pp. 68-69, supra, 
the Pennsylvania Liquor :Code imposes many fewer re­
strictions on private clubs than on commercial estab­
lishments, notably with reference to hours of sale. This 
means, of course, that to the extent that a commercial 
dispenser of alcoholic beverages can somehow qualify 
as a private club, he stands to profit-because he can 
then sell more of such beverages than his competitors. 

Consequently, unless private clubs are required 
strictly to enforce their constitutions and by-laws, the 
closing hour requirements of the Pennsylvania Liquor 
Code will inevitably be evaded through subterfuge, 
through the familiar ploy of places of public accom­
modation masquerading as clubs while in fact having no 
membership requirements whatever. ~See the numerous 
illustrative decisions cited and classified at pp. 54-55, 
above. 

It follows that, fairly construed, the regulation seized 
upon by the court below as a touchstone of state action 
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is in reality only an appropriate means of enfor·cing 
Pennsylvania's differentiation between places of pub­
lic accommodation and bona fide private clubs. Indeed, 
the appellee Irvis "agrees with appellant that the pri­
mary purpose of this particular provision [Regulation 
113.09; p. 148] is to insure that private clubs are in fact 
private" (Motion to Affirm 8). 

But, he adds (Motion to Affirm 9), ''even the most 
critical reading of [the district court's] opinion will 
confirm that its decision would have been the same even 
were this regulation not present.'' 

Even so, even assuming that the requirement in Reg­
ulation 113.09 that all clubs adhere to their constitutions 
and by-laws is to be given the transforming effect of 
turning such by-laws, etc., into state a·ction, the result 
is still wrong, on either of two additional grounds. 

First, the regulation can and in our view must be re­
garded as giving effect to the constitutionally pro­
tected rights of privacy and of association that are ex­
emplified by the existence and operation of every pri­
vate club; those are the rights already expounded 
above, pp. 45-52. 

Or, second, a decree can and should be fashioned so 
as to enjoin enforcen1ent of Regulation 113.09 insofar 
as it purports to implement discriminatory qualifica­
tions for membership, be they racial, ethnic, or re­
ligious. Then the state is not even arguably in the 
position of supporting any restrictive membership pro­
vision of any kind in even the n1ost private of private 
associations. 

This last, however, is an ultimate "even if" conces­
sion, not likely to be reached. Because, as we shall 
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now show, Congress in the Civil Rights Act of 19'64, 
enacted to enforce the Fourteenth Amendment in the 
exercise of its constitutional power to do so, has ex­
empted from the public aecommodations title of that 
act'' a private club or other establishment not in fact 
open to the public.'' 

V. THE CONGRESSIONAL EXCEPTION FOR "A PRIVATE 
CLUB OR OTHER EST'ABLIS,HMENT NOT IN FACT 
OPEN TO T'HE: PUBLIC" MARKS A PROPER BOUND·­
ARY BETWEEN THE COMPE:TING CONSTITUTION­
ALLY PROTECTED LIBERTIES OF PRIVACY AND PRI­
VATE ASSOCIATION ON THE ONE HAND AND OF 
FREEDOM FROM DISCRIMINATORY STAT'E ACTION 
ON THE OTHER, AND THAT' BOUNDARY SHOULD BE 
RESPECTED AND REAFFIRMED, HERE. 

Under the two p-receding points, we have shown, 
first, that the Moose Lodge's members were exercising 
their constitutionally protected liberties of privacy and 
of private association in limiting the qualifications of 
those who would be permitted to join them in that 
fellowship, and, second, that when the Moose Lodge 
was issued a liquor license that circumstance did not 
transform their membership restrictions into state ac­
tion so as to be subject to the limitations of the Four­
teenth Amendment. It followed on either ground ~that 
the judgment below was erroneous. 

We now show that the same result also flows from 
an alternative approach, namely, that the ~Congressional 
exemption for private clubs in the Civil Rights Act of 
1964, a measure passed to enforce the Fourteenth 
Amendment, demonstrates the Congressional under­
standing that such clubs when not in fact open to the 
public were beyond the scope of that Amendment's limi­
tations. 
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A. WHEN CONGRESS IN THE CIVIL RIGHTS ACT OF 1964 PRO­
VIDED FOR BELIEF AGAINST DISCRIMINATION IN PUB­
LIC ACCOMMODATIONS, IT SPECIFIC.AJLL Y EXCEPTED "A 
PRIVATE CLUB OR OTHER ESTABLISHMENT NOT IN FACT 
OPEN TO THE PUBLIC". 

1. President's message; House action. 

The ~Civil Rights Act of 1964, Pub. L. 88-352, 78 Stat. 
241,42 U.S.C. §§ 2000a et seq., had its genesis in Presi­
dent Kennedy's message to Congress of June 1963 
(H.R. Doc. 124, 88th ~Cong., 1st sess.). The first head 
of that message was entitJed "Equal Accommodations 
in Public Facilities." We would be justified in itali­
cizing Public, because nothing that the President urged 
on the ·Congress in his extensive remarks under that 
caption ( id., pp. 3-5), too long to quote verbatim here, 
even by faintest implication suggested opening up 
private clubs on a non-discriminatory basis. 

Responsive to the President's message, the bill that 
was introduced immediately thereafter (H.R. 7152, 88th 
Cong., 1st sess.) covered only public accommodations, 
and in its § 202 (b) made an exception for private clubs, 
as follows: 

":The provisions of this title shall not apply to 
a bona fide private club or other establishment 
not open to the public, except to the extent that the 
facilities of such establishment are made available 
to the customers or patrons of an establishment 
within the scope of subsection (a).'' 

As the bill was reported to the House on November 
20, 1963, the text of the foregoing provision was not 
altered, only renumbered; former § 202(b) became new 
§ 201 (e) ; and, in the process of renumbering, the cross­
reference to the basic coverage provision was changed 
to read ,., subsection (b).'' 
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