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IN THE 

~uprrmr (!tnurt nf tqr lttuitrb ~tatrs 
OCTOBER TERM, 19·70 

No. 

:l\1oosE LoDGE No. 107, Appellant, 

v. 

K. LEROY Invrs, and WILLIAM Z. ScoTT, Chairman, 
ED\VIN WINNER, Member, and GEORGE R. BoRTZ, 
Member, LIQUOR CoNTROL BoARD, CoMMONvVEALTH 
OF PENNSYLVANIA 

Appeal from the United States District Court for the 
Middle District of Pennsylvania 

JURISDICTIONAL STATEMENT 

l\.foosE LoDGE No. 107, appellant herein, prays that 
an order be entered noting probable jurisdiction of its 
appeal from the final decree of the United States Dis
trict Court for the Middle District of Pennsylvania, 
three judges sitting, entered in thiiS cause ·on November 
13, 1970. 
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OPINION BELOW 

Thr. opinion of the court below (.Appendix A, infra~ 
pp. Al-A11) is reported at 318 F. Supp. 1246. 

JURISDICTION 

(i) This was an action under 42 U.S.C. § 1983 seek
ing injunctive and declaratory relief on the ground 
that the Pennsylvania Liquor Code (bound separately 
in Appendix F), as applied, denied the plaintiff the 
equal protection of the laws in violation of the Four
teenth Amendment. 

(ii) The final decree of the court below (Appen
dix B, infra, pp. A12-.A.13) was entered on N ovemher 
13, 1970. A motion to modify that decree, filed on 
l)ecember 2, 1970, was denied on January 5, 1971 ( Ap
pendix C, infra, p. A14). A motion to stay the final 
decree pending the pres,ent appeal was granted on 
~January 8, 1971. The notice of appeal (.Appendix D, 
infra, p. A15) was filed in the court below on J·anuary 
4, 1971. 

(iii) The jurisdiction of this Court to revie·w the 
judgment below by appeal is conferred by 28 u.s.a. 
§§ 1253 and 2101 (b). 

(iv) The ca.se relied on to sustain the jurisdiction of 
the three-judge court and hence, to establish that the 
remedy is by appeal is Flast v. Cohen, 392 U.S. 83, 
88-91. 

The ~authorities relied on to sustain the substantiality 
of the questions presented by this appeal are Bell v. 
J.lfar:;land, 378 U.S. 22·6-, 313; Evans v. Newton, 382 
lT.S. 296, 298; and Section 201'( e) of the Civil Rights 
Act of 19'64 (42 U.S.C. § 2000a(e); Appendix E, infra~ 
p. A16). 

( v) The State statutes and regulations which, in 
their application to the plaintiff below in the circum-
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stances of this case, were asserted to violate the Equal 
Protection Clause of the Fourteenth Amendment (Ap
pendix E, infra, p. A16), are the Pennsylvania Liquor 
Code and the regulations thereunder, all of \Yhich are 
set out in full in Appendix F, which is separately 
bound. 

QUESTIONS PRESENTED 

1. "\Vhether the issuance of a liquor license to a 
private club so far constitutes state action as to render 
et .rforcen1e11t by that club of its restrictive n1ernbership 
provisions a violation of the Equal Protection Clause. 

2. \Vhether, as heJd by the court below, a private 
elub is free to impose religiously restrictive member
ship provisions notwithstanding its possession of a 
state liquor license, although prohibited by the Equal 
Protection Clause from imposing racially restrictiv.e 
membership provisions under identical circumstances. 

3. \Vhether the statutory exemption for private 
dubs in § 201 (e) of the Civil Rights Act of 1964 so far 
gives effect to the constitutionally protected liberties 
of privacy :and private association that this Congres
sionally directed exemption should be respected as 
n1arking the constitutional boundaries of an area 
w·holly free from governmental supervision or inter
ference. 

4. \iVhether, assuming solely for purposes of argu
ment that possession of a state liquor license by a 
private club constitutes state action subject to constitu
tional restdctions, the proper remedy for giving effect 
both to the visiting individual's right to equal protec
tion of the laws as \vell as to the members' rights to 
privacy and private association would have been an 
injunction against the state requiring the pri¥ate club 
to enforce its own restrictive membership ~egulations, 
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r:1ther than what the court below actually decreed, 
ll:Hn<'lv the tennination of the private club's state 
]iqnor.liePuse until it altered its membership quali-

fic·.ations. 
STATEMENT 

This was a11 action under 42 U.S.C. § 1983 seeking 
injlllH~tive aud declaratory relief on the ground that 
·Petltu.;yhyania's statutory scheme for the r,egulation of 
the liquor traffic, under which a liquor license waR 
issued to a private club that had restrictive member
ship proYisious, denied the plaintiff the equal protec
tion of the laws when he was refused service because 
of his raee. Relief was granted on the view that pos
s<·~~doll of the liquor license transformed into state ac
tion what was done by the private club, although the 
eonrt helo\v went on to hold that religiously restrictive 
nwrnbership provisions ·would have involved no simnar 
f•onstitntional deprivation. 

A. Background of :the Controversy 

Sinec the facts in this case were stipulated, we deem 
it appropriate to adopt the recital appearing in the 
opinion belo\v (Appendix A, infra, pp. A1-A4): 

"Defenda11t Moose Lodge No. 107 is a non-profit cor
poration organized under the lavYS of Pennsylvania. It 
is a subordinate lodge chartered by the Supreme Lodge 
of the \V orld, Loyal Order of Moose, a non-profit ·cor
poration organized under the laws of Indiana, which 
wr perinitted to intervene and argue as amicus curiae. 
The local Lodge conducts all its ,activities in Harri~sburg 
i11 a building which it owns. It has never been the 
reeipient of public funds. It is the holder of a club 
liquor licenHe issued by the defendant Liquor Control 
Board of the Commonwealth of Pennsvlvania pursu-

,; ' 
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aut to the provisions of the Pennsylvania Liquor Code, 
Act of April 12, 1951, P.L. 90, as amended. 1 

''Under its charter from the Supreme Lodge the 
local L·odge is bound by the constitution and general 
by-la\vs of the Supren1le Lodge.2 The Constitution of 
the Supreme Lodge provid·es : 

''1 4 7 Purdon's Pa. Stat. Annot. §§ 1-101 et seq." 

[All footnotes are in the original unless otherwise indicated by 
sqnare brackets; the Pennsylvania Liquor Code is separately bound 
in Appendix F .1 

"
2 The objects and purposes of the local Lodge are set forth 

in the Constitution of the Supreme Lodge as follows: 

'' 'The objects and purposes of said fraternal and charitable 
lodges, chapters, and other units are to unite in the bonds of 
fraternity, benevolence, and charity all acceptable white per
sons of good character; to educate and improve their members 
and the families of their members, socially, morally, and in
tellectually; to assist their members and their families in 
time of need; to aid and assist the aged members of the said 
lodges, and their wives:; to encourage and educate their m.em
bers in patriotism and obedience to the laws of the coun
try in which such lodges or other units. exist, and to 
encourage tolerance of every kind; to render particular 
service to orphaned or dependent children by the op
eration of one or more vocational, educational institutions 
of the type and character of the institution called "Moose
heart," and located at :Mooseheart, in the State of Illinois; to 
serve aged members and their \Vives in a special and unusual 
way at one or more institutions of the character and type 
of the place called '' 1\1oosehaven,'' located at Orange Park, in 
the State of Florida; to create and maintain foundations, 
endowment funds, or trust funds, for the purpose of aiding 
and assisting in carryin:.g on the charitable and philanthropic 
enterprises heretofore mentioned; provided, however, that the 
corporation may act as trustee in the administration of such 
trust funds, with authority to use the interest therefrom and, 
in cases of emergency, the principal as well, for the perpetua
tion of :Mooseheart and Mooseha.ven or either of them.' '' 

[The Constitution of the Supreme Lodge of the World, Loyal 
Order of Moose, in its entirety, as amended in 1967 and in force 
at the time of the incident in question, is separately bound in 
Appendix G.] 
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" ''The membership of the lodges shall be eon1posed 
of male persons of the Caucasian or White race above 
the age of t\venty-one years, and not married to sonle
oue other than the Oaucasian or White race, who are 
of good moral character, physically and 1nentally 
normal, who shall profess a belief in a Suipr,erne 
.Being .... 'a rrhe lodges accordingly maintain a policy 
aud practice of restricting membership to the Cau
casian race and permitting members to bring only 
Caucasian guests on lodge premises, particularly to the 
dining room and bar.4 

''On Sunday, December 29, 1968, a Caucasian 
1nernber iu good standing brought plaintiff, a Negro, 
to the Lodge's dining room and bar as his guest and 
requested service of food and beverag"~es. The Lodge 
through its employees refused service to plaintiff solely 
because he is a N~egro. 

''Plaintiff -complained of the refusal of ~service to the 
l_)ennsylvania I-Iuman Relations Commission, ·which up
held his complaint. The Commission held that the 
dining room was a 'place of public accommodation,' 
within the definition of the Pennsylvania Human Rela
tions Act of February 28, 1961, P.L. 47,5 and that the 
local Lodge had been guilty of discrimination against 
defendant. On appeal by the local Lodge the Court 
of Common Pleas of Dauphin ~County reversed the 
Oonrmission and held that the dining room was not a 

" 3 Section 71-1." 

" 4 Section 92.2 of the Constitution of the Supreme Lodge per
mits members to invite non-members, apparently without limita
tion, to social clubs maintained by a lodge. Under § 92.6 only 
a member may make any purchase.'' 

" 5 43 Purdon's Pa. Stat. Annot. §§ 951 et seq." 
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place of public accommodation within the Ineaning of 
the Act.6 

'' Iu the Ineauwhile plaintiff brought this action in 
the District Court for the Middle S.ection of Pennsyl
vania, and this three-judge court was constituted under 
28 U.S.C. § 2281 to determine whether the issuance or 
renewal by the Pennsylvania Liquor Control Board 
under the Pennsylvania Liquor Oode of a club liquor 
license to the local Lodge despite its discrimination 
against Negroes violates the Equal Protection Clause 
of the Fourteenth Amendment.'' 

B. The Holding Below 

r_rhe court below first considered 'v hiether the ad
mitted discrimination on the part of the appellant 
Lodge "bore the attributes of state action" (infra, p. 
A4). While admitting that "This case presents a 
situation which is one of first impression" (ibid.), the 
court concluded that (infra, p. A5)-

''We believe the decisive factor is the uniqueness 
and the all-pervasiveness of the ~egulation by the 
Co1nmonwealth of Pennsylvania of the dispensing 
of liquor under licenses granted by the state. The 
regulation inheDent in the grant of a state liquor 
license is so different in nature and extent from 
the ordinary licenses issued by the state that it is 
different in quality." 

"
6 Pennsylvania Human Relations Commission v. The Loyal 

Order of Moose, Lodge No. 107,- Pa. D. & C. 2d- (C.P. Dauphin 
County, March 6, 1970. '' 

[Actually, this decision is reported in the Dauphin County 
Reports at 92 Dauph. 234. It has been appealed to the Pennsyl
vania Superior Court.) 
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After summar1z1ng the ~extent of the resirictions 
irnposed by the State in regulating the liquor traffic, 
and stating (infra, p. AS) that ''It would be difficult 
to find a more pervasive interaction of state authority 
·with personal conduct,'' the court 1said (infra, pp. 
A8-A9~; footnotes omitted): 

''In addition to this, the regulations of the 
Liquor Control Board adopted pursuant to the 
statute affirmativ.ely require that 'every club li
censee shall ~adhere to all the provisions of its 
constitution and by-laws.' As applied to the 
present case this regulation requires the local 
Lodge to adhere to the constitution of the Suprerne 
Lodge and thus to exclude non-Ca ucasians from 
membership in its licensed club. The state there
fore has been far from neutral. It has declared 
that the local Lodge must adhere to the discrimi
natory provision under penalty of loss of its 
license. It would be difficult in any event to con
~sider :the state neutral in an area which is so 
per1neated with state regulation and control, but 
any vestige o£ neutrality disappears rwhen the 
state ',s regulation specifically exacts compliance by 
the licensee with an approved provision for dis
crimination, especially where the exaetion holds 
the threat of loss of the license.'' 

Accordingly, on the asserted authority of Burton v. 
"f!Vilmington Pkg. Auth., 365 U.S. 715, 725, and of 
Shelley v. Kraemer, 334 U.S. 1, the court concluded 
that the state had practiced di~scrimination (infra) 
p. All): 

''There is no question here of interference with 
the right of members of the Moose Lodge to asso
c1ate among them~selv~es in harmony with their 
private predilections. The state, however, may not 
confer upon them in doing so the authority \vhich 
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it enjoys under its police power to engage in the 
sale or distribution of intoxicating liquors, under 
a grant fron1 the state which is conditioned in this 
case on the club's adherence to ·the requirement of 
its constitution and customs that it must practice 
discrimination and refuse membership or service 
because of ~ace. '' 

But, while holding racial discrimination to be uncon
stitutional, the court approved religious discrimination 
by private clubs, saying (infra, p. All) 

"Nothing in what we here say implies a judg
lneut on private clubs ·which limit participation to 
those of a shared religious ~affiliation or a mutual 
heritage in national origin. Such cases are not 
the same as the present one where discrimination 
is practiced solely on racial grounds and therefore 
collides head-on against the '.clear and eentral 
purpose of the Fourteenth Amendment . . . to 
eliminate all official state sources of invidious 
racial discrimination in the States.' Loving v. 
Virginia, 388 U.S. 1, 10 (1967); and cases there 
cited.'' 

Accordingly, the court held (ibid.) "that the club 
license granted by the Liquor o:ontrol Board of the 
Oommonw.e~alth of Pennsylvania to the Moos1e Lodg;e 
-No. 107 is invalid because it is in violation of the Equal 
Protection Ola use of the Fourteenth Amendment of 
the Federal ~Constitution.'' 

C. Final De·cree; Appeal 

The decree entered on this opinion (Appendix B, 
infra, pp. A12-A13), (1) declared the liquor license 
invalid; (2) directed the Pennsylvania Liquor Control 
Board and its members to terminate the same; and 
(3) enjoined the Board and its members "from issuing 
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any club liquor license to defendant Moose Lodge No. 
107 as long as it follows a policy of racial discrimina
tion in its membership or operating policies or 
practiees.'' 

A 1notion to modify the foregoing by substituting 
the words ''social ·club'' for the word ''membership,'' 
filed on December 3, 1970, was denied on January 5, 
1971 (Appendix 0, infra, p. A14). But a motion to 
stay the decree pending appeal to this Court was 
granted on January 8, 1971. 

~feanwhile, on January 4, 1971, Moose Lodge No. 
107 had filed its notice of appeal (Appendix D, inf-ra, 
p. A 15), joining the non-appealing n1embers of the 
.Liquor Control Board as appellees pursuant to this 
Court's Rule 10( 4). 

THE QUESTIONS ARE SUBSTANTIAL 

In pursuit of the objective of striking at particular 
fonns of discrimination wherever encountered, the 
eonrt below has not only rewritten the Equal Protection 
Clause to reach purely private action, it has actually 
done irreparable damage to the ·constitutionally pro
tected rights of privacy and of private asso·ciation, 
while drawing in the process a wholly unsupportable 
distinction between racial and religious discrimination. 

Moreover, the decision below disregards without even 
the complin1ent of mention not only the scope of dis
erirrlination declared by the Congress, which assuredly 
rejects the racial versus religious distinction newly 
fashioned in the opinion below, but also the Oongr·es
sional exemption for bona fide private clubs, which 
giYes effect to the ·constitutional rights of privacy and 
association. 
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J1. ruling so disruptive of normal t~aditional and 
social relationships imperatively calls for corrective 
review by this Court . 

. F'·£rst-. The only basis for "state action" in this case 
is that the appellant J\foose Lodge No. 107, admittedly 
a bona fide private club, has been issued a liquor license 
by the Common,vealth of Pennsylvania. 

That has not hitherto constituted state action under 
any decision cited in the opinion or of which we are 
independently aware. J\fany activities in today's com
plex and crowded w-orld require licenses before they 
can lawfully be undertaken, but that circumstance has 
nGver before transformed private into state actio11. 
JDv,ery individual building his own house, or driving a 
ear, or practicing law, requires a licens~e. But the 
hon1e-owner has absolute liberty to exclude, so does 
the private automobilist, and a la·wyer in America has 
always enjoyed complete freedom to refuse to repr-e
sent particul~ar clients on any ground whatsoever, good 
or had, praiseworthy or otherwise. 

The degvee of regulation implicit in a license has not 
up to no'v be·en deemed to 1netamorphose the action of 
the licensed individual into that of the licensing state. 
Nor are we dealing here with situations ·where the 
private individual is engaged in activity on publicly 
owned property (Burton v. Wilmington Pkg. Auth., 
365 U.S. 715; Turner v. City of Memphis, 369 U.S. 350; 
JVrErnfyish v. Pinellas County, 342 F. 2d 804 (C.A. 5) ), 
or -vvhere he relies on public assistance in the conduct 
of his affairs, whether of the police (e.g., Peterson v. 
Greenville, 373 U.S. 244; Lombard v. Louisiana, 373 
U.S. 267; Robinson v. Florida, 378 U.S. 153) or of the 
courts (Shelley v. J(raemer, 334 U.S. 1), or where he 
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is in receipt of public funds (e.g., Smith v. Hampton 
Training School for Nurses, 360 F. 2d 577 (C.A. 4); 
Sirnkins v. Moses II. Cone Memorial Hospital, 323 
]-,. 2d 959 (C.A. 4), certiorari denied, 376 U.S. 938; 
ef. Smith v. Iloliday Inns of America, 336~ F. 2d 630 
(C.A. 6) ). 

The test of ''all-pervasiveness'' suggested by the 
eonrt below ~as the hallmark of state action where regu
lation and lieensing is in question (infra, p. A5; quoted 
above at p. 7) is actually no test at all. When is a 
scheme of regulation pervasive or all-pervasive~ At 
V{]wt point does regulation or licensing by the state 
reaeh the point where the person licensed :£ails under 
(~onstitutio11al restrictions directed ~only at the licensing 
authority~ And how can the degree of regulation have 
the effeet of turning the regulated individual into a 
public officer or agent~ .A similar contention, to the 
effect that a state's regulation of and grants of exemp
tion to nevvspapers so far made them arms of the state 
as to forbid their rejection of editorial advertisements, 
was recently-and rightly-rejected by the Seventh 
Circuit. Chicago Joint Board v. Chicago Tribune Co., 
O.A. 7, No. 18300, decided December 17, 19~70 (ab
stracted at 39 U.S. Law Week 2360). 

The substance of the matter is that the grant of a 
license to operate no more turns that operation into 
state action than the grant by a state of tax exemption 
to a religious body involves state establishment orf 
religion ( lValz v. Tax Commission, 397 U.S. 664)-or 
than the ''pervasive'' licensing by Pennsyhliania under 
its Solicitation of Charitable Funds Act (of August 9, 
1963, P.L. 628, 10 Purdon's Pa. Stat. Annot. §§ 160-1 
et seq.) of those who solicit money for churches trans
forn1s that measure into state support of religion. 
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As the court below truly said (infra, p. A4), "This 
case presents a situation which is one of first impres
sion''-and it is such a case because its holding and 
!'leasoning wholly lack support in the authorities. After 
all, the Equal Protection Clause provides-and here as 
elsewhere in constitutional interpretation it is well to 
start with the text (Appendix E, infra, p. Al6)-the 
Equal Protection Clause provides that "No State shall 
* * * deny to any person within its jurisdiction the 
e,qual protection of the laws.'' The Constitution says 
"N~o State," not "No club," and not "No group of 
private individuals.'' 

Second. In 1963, President Kennedy called on the 
Congress to implement the 14th Amendment, with ref
erence inter alia to equal accommodations in facilities 
open to the general public (H.R. Doc. 124, 88th Cong., 
1st sess., pp. 3-5, 6), and Congress did so in the Civil 
Rights A,ct of 1964 (Pub. L. 88-352, 78 Stat. 241). 

W;e pause to note the support given by this Court to 
Congressional determinations in the civil rights en
forcement area. South Carolina v. Katzenbach, 383 
U.H. 301; Allen v. State Board of Elections, 393 U.S. 
544; Katzenbach v. Morgan, 384 U.S. 641; Cardona v. 
Power, 384 U.S. 6,72; Gaston County v. United States, 
395 U.B. 285; Perkins v. Matthews, No. 46, January 14, 
1971; cf. Oregon v. Mitch ell and related eases, Nos. 43, 
44, 46<, 47, Orig., December 21, 1970---.,and we cite Four~ 
teenth and Fifteenth Amendment cases interchangeably 
because of the identity of the enforcement provisions, 
Section 5 of the former and Section 2 of the latter. 

The Congressional standard for equal treatment, set 
forth no less than ten time'S in four titles of the measur.e 
just mentioned, the Civil Rights Act of 1964, forbids 
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discrimination on four stated grounds: "race, color, 
religion or national origin." 1 

''Sex'' was named iu Title VII, Equal Employnwnt 
Opportunity, as an additional area of forbidden dis
crilnination (eight subdivisions of § 703 and in 
§ 704(b) (2); 42 U.S . .C. §§ 2000e-2, 2000e-3(b) ), while 
''religion'' as an improper differentiation was omitted 
iu Sections 601, 703(e), and 801 (42 U.S.C. §§2000d, 
2000e-2 (e), 2000f), the latter adding "political party 
affiliation'' as a prohibited inquiry. The absence of 
"religion" in Sections 601 and 703 (e) of course re
flected ouly the parochial school and sectarian college 
problem; cf. Flast v. Cohen, 392 U.S. 83; Boa·rd of 
Educat£on v. Allen, 392 U.S. 236; Pierce v. Society of 
Sisters, 268 U.S. 510. 

Yet the court below, without o11ce speaking of or 
even intimating reliance on the differentiation £or sec
tarian education, found a distinction between racial 
and religious discrimination in a wholly secular fra
ternal body, striking down the first but supporting the 
second. Poise is likely to be lost in contemplating a 
result so obviously grotesque. 2 

Third. The court below disregarded Congression
ally established boundaries in still another aspect, the 

1 Sections 201(a), 202, 301(a), 401(b), 402, 407(a) (2), 410, and 
504 (a) (amending three subdivisions of § 104 (a) of the Civil 
Rights Act of 1957); 42 U.S.C. §§ 2000a(a), 2000a-1, 2000b(a), 
2000c(b), 2000c-1 [listed but not codified], 2000c-6(a) (2), 2000c-9, 
1975c(a) (1)-(3). 

2 Under the ruling· sought to· be reviewed, every private club 
desirous of retaining its liquor license will be well advised to 
employ sophisticated, not to say learned, bartenders; a black guest 
who has embraced Judaism (e.g., Sammy Davis, Jr., the well known 
television personality) may not be denied service on the ground of 
being a Negro-but he may be turned down with impunity pro
vided refusal is rested on the fact that he is a Jew. 
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exemption for private clubs in Section 201 (e) of the 
Civil Rights Act of 1964 (infra, p. A16): 

"1"'he provisions of this title [Title II, Injunc
tive Relief against Discrimination in Places of 
Public Accommodation] shall not apply to a pri
vate club or other establishment not in fact open 
to the public, except to the extent that the facili
ties of such establislnnent are 1nade available to 
the customers or patrons of an establishment ·with
in the scope of subsection (b)." 

That exemption, which was in the bill as introduced, 
and which was continued in every draft up to and in
cluding the enactment as ultimately enrolled/ gives 
effect to countervailing constitutional rights, the rights 
to privacy and to freedom of association. 

As expressed by three members of the ·Court in Bell 
v. Maryland, 378 U.:S. 226, 313 (footnote omitted), 

'' * * * the Congress that enacted the Fourteenth 
Amendment was particularly conscious that the 
'civil' rights of man should be distinguished from 
his 'social' rights. Prejudice and bigotry in any 
form are regrettable, but it is the constitutional 
right of every person to close his home or club to 
any person or to choose his social intimates and 
business partners solely on the basis of personal 
prejudices including race. rrhese and other rights 
pertaining to privacy ·and private association are 
themselves constitutionally protected liberties.'' 

See also Evans v. Newton, 382 U.~s. 296 at 298, where 
the same rights are recognized. 

3 H.R1. 7152 as introduced, § 202 (b) ; H.R. 7152 as reported to 
the House on November 20, 196.3, § 201 (e). Neither the substance 
nor the numbering of the private club exemption was further 
changed. 
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The right of association fails only in respect of 
activities conducted for profit, or that are open to the 
public generally. See H.R. Doc. 124, 88th Oong., 1st 
sess., pp. 3-5; H.R. Rep. 914, 88th Cong., 1st sess., p. 
21 (§201{e)); id., Part 2, p. 9. 

In the present case the status of appellant Moose 
Lodge N'o. 107 as a bona fide private club has never 
been questioned by any party at any time, much less 
by the court below. 

There is here no question of Moose Lodge No. 107 
being open to all comers following public solicitation 
of patronage, as in Daniel v. Paul, 395 U.S. 298, nor 
of a transparent subterfuge labeling as private what 
in actual fact is plainly public (e.g., [J?tited States v. 
Richberg, 398 F.2d 523 (C.A. 5)), nor of an organiza
tion whose membership is in every realistic sense non
restrictive and therefore not truly private (e.g., Stout 
v. YMCA, 404 F.2d 687 (C.A. 5); NeS?nith v. WMCA, 
397 F .2d 9-6 ('O.A. 4)), nor of a situation where the 
apparently private club is actually a commercial ven
ture (Bell v. Kenwood Golf & Country Club, 312 F. 
Supp. 753, 758, 759 (D. Md.) ). 

Here, quite to the contrary, Moose Lodge No. 107 is, 
in law and in fact both, a bona fide private club in 
every conceivable respect. 

Fourth. The least untenable ground taken in the 
opinion below, at least superficially, is that enforce
ment of the Board's Regulation 113.09 (Appendix F 
at p. 148), which affirmatively requires that "Every 
club licensee shall adhere to all the provisions of its 
Constitution and By-laws," when read together with 
the Supreme Lodge's exclusion of non-,Caucasian mem
bers, amounts to state action that fosters and indeed 
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directs discrimination (infra, pp. A8-A9, quoted above 
at p. 8). 

Closer examination of Pennsylvania's liquor laws, 
however, shows that the Commonwealth's purpose is 
wholly different. 

The Pennsylvania Liquor Control Board's Regula
tion 113 (Clubs: Records Required; Catering; Appen
dix F at pp. 14 7-149) has a double background. 

First, Pennsylvania permits sales of liquor by pri
vrate clubs at times and on days when such sales cannot 
be made by commercial dispensers. 1See Sections 
406(a), 492(5), and 492(7); Appendix Fat pp. 25-26, 
67, and 68. 

Second, unless private clubs are required strictly to 
enforce their constitutions and by-laws, subterfuges 
are inevitable, and places of public accommodation will 
masquerade as clubs while in fact having no member
ship requirements whatever (E.g., United States v. 
Richberg, 398 F.2d 523 (~C.A. 5); United States v. 
Jack Sabin's Private Club, 265 F. Supp. 90 (E.D. La); 
United States v. Jordan, 302 F. Supp. 370 (E.D. L~a.) ), 
thus permitting evasion of closing hour requirements. 

Consequently, fairly construed, the regulation seized 
on by the court below as a touchstone of state action is 
in reality only an appropriate means of enforcing 
Pennsylvania's differentiation between places of public 
acconrmodation and bona fide ·clubs. And, in addition, 
it qualifies ·as a well-adapted means of enforcing the 
''not in fact open to the public'' distinction in the 
private club exemption contained in § 201 (e) of the 
Civil Rights Act of 1964 (infra, Appendix E, p. A16). 

But even assuming that the regulation in question is 
to be read literally in disregard of its obvious objective, 
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and that it is held to involve state action, the result 
reached below is still wrong, on either of two additional 
grounds. 

First, the regulation can and in our view should be 
regarded as giving effect to the constitutionally pro
tected rights of privacy and of association that are 
exemplified by the existence and operation of every 
private club. 

Or, second, and this is perhaps a more simple solu
tion in the sense of not requiring any balancing of com
peting interests, the decree can and should be fashioned 
so as to enjoin enforcement of that particular regula
tion insofar as it purports to implement discrimina
tory qualifications for membership. Then the state is 
not even arguably in the position of supporting any 
restrictive membership provision of any kind in even 
the most private of private associations. 

J?ifth. 'The right of association is a broad one, not 
narrowly limited to meeting with one's fellows on the 
street, or simply to withholding membership lists from 
public scrutiny. It is "the right of the individual to 
pick his own associates so as to express his preferences 
and dislikes, and to fashion his private life by joining 
such clubs and groups as he chooses." Evans v. 
Newton, 382 U.S. 296, 298. 

A club, necessarily, encompasses facilities for food 
and drink, else it would be but a barren barracks. A 
club bar, accordingly, is a social nexus-but it is more: 
As a realistic matter it is the bar that offsets the in
variable restaurant deficit, and that makes possible 
virtually every club's continued existence. Conse
quently to deny a club a liquor license is to doom that 
club to die. 
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It follows that the ruling appealed from effectively 
destroys the great majority of private social clubs in 
this country. 

CONCLUSION 

The decision below rests on grounds that cannot he 
supported, and the questions presented are substantial. 
This Court should therefore take jurisdiction of the 
present appeal. 

Respectfully submitted. 
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APPENDIX A 

OPINION BELOW 

IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

CIVIL AcTION No. 69-107 

K. LEROY lRvrs, Plaintiff 

v. 

WILLIAM Z. ScoTT, Chairman, 
EDwiN WINNER, Member, and 

GEORGE R. BoRTZ, Member, 
LIQUOR CoNTROL BoARD, CoMMONWEALTH oF PENNSYLVANIA 

and 

MoosE LoDGE No.l07, 
Harrisburg, Pennsylvania, Defendants. 

Before FREEDMAN, Circuit Judge, SHERIDAN, Chief Judge, 
and NEALoN, District Judge. 

Opinion 

(Filed October 8, 1970) 

FREEDMAN, Circuit Judge. 

The facts in this cas-e are undisputed. They are drawn 
from the pleadings and stipulations of the parties. 

Defendant Moose Lodge No. 107 is a non-profit corpora
tion organized under the laws of Pennsylvania. It is & 
subordinate lodge chartered by the Supreme Lodge of 
the World, Loyal Order of Moose, a non-profit corporation 
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organized under the laws of Indiana, which we permitted 
to intervene and argue as amicus curiae. The local Lodge 
conducts all its activities in Harrisburg in a building which 
it owns. It has never been the recipient of public funds. 
It is the holder of a club liquor license issued by the defend
ant Liquor Control Board of the Commonwealth of Penn
sylvania, pursuant to the provisions of the Pennsylvania 
Liquor Code, Act of April 12, 1951, P.L. 90, as amended. 1 

Under its charter from the Supreme Lodge the local 
Lodge is bound by the constitution and general by-laws of 
the Supreme Lodge. 2 The Constitution of the Supreme 
Lodge provides: ''The membership of the lodges shall 

1 47 Purdon's Pa. Stat. Annot. §§ 1-101 et seq. 

2 The objects and purposes of the local Lodge are st>t forth in the 
Constitution of the Supreme Lodge as follows: 

''The objects and purposes of said fraternal and charitable 
lodges, chapters, and other units are to unite in the bonds of 
fraternity, benevolence, and charity all acceptable white per
sons of good character; to educate and improve their mem
bers and the families of their members, socially, morally, and 
intellectually; to assist their members and their families in 
time of need; to aid and assist the aged members of the said 
lodges, and their wives; to encourage and educate their mem
bers in patriotism and obedience to the laws of the country in 
which such lodges or other units exist, and to encourage toler
ance of every kind; to render particular service to orphaned 
or dependent children by the operation of one or more voca
tional, educational institutions of the type and character of 
the institution called 'Mooseheart,' and located at Mooseheart, 
in the State of Illinois; to serve aged members and their wives 
in a special and unusual way at one or more institutions of 
the character and type of the place called 'Moosehaven, ' 
located at Orange Park, in the State of Florida; to create and 
maintain foundations, endowment funds, or trust funds, for 
the purpose of aiding and assisting in carrying on the chari
table and philanthropic enterprises heretofore mentioned ; pro
vided, however, that the corporation may act as trustee in the 
administration of such trust funds, with authority to use 
the interest therefrom and, in cases of emergency, the p·rin
cipal as well, for the perpetuation of Mooseheart and Moose
haven or either of them.'' 
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be composed of male persons of the Caucasian or White 
race above the age of twenty-one years, and not married 
to someone other than the Caucasian or White race, who are 
of good moral character, physically and mentally normal, 
who shall profess a belief in a Supreme Being. . . . '' 3 The 
lodges accordingly maintain a policy and practice of 
restricting membership to the Caucasian race and per
mitting members to bring only Caucasian guests on lodge 
premises, particularly to the dining room and bar.4 

On Sunday, December 29, 1968, a Caucasian member in 
good standing brought plaintiff, a Negro, to the Lodge's 
dining room and bar as his guest and requested service of 
food and beverages. The Lodge through its employees 
refused service to plaintiff solely because he is a Negro. 

Plaintiff complained of the refusal of service to the 
Pennsylvania I-Iuman Relations Commission, which upheld 
his complaint. The Commission held that the dining room 
was a ''place of public accommodation,'' within the defini
tion of the Pennsylvania Human Relations Act of Feb
ruary 28, 1961, P.L. 47,5 and that the local Lodge had been 
guilty of discrimination against defendant. On appeal by 
the local Lodge the Court of Common Pleas of Dauphin 
County reversed the Commission and held that the dining 
room was not a place of public accommodation within the 
meaning of the Act. 6 

In the meanwhile plaintiff brought this action in the 
District Court for the Middle Section of Pennsylvania, and 
this three-judge court was constituted under 28 U.S.C. 
§ 2281 to determine whether the issuance or renewal by the 

3 Section 71-1. 
4 Section 92.2 of the Constitution of the .Supreme Lodge permits 

members to invite non-members, apparently without limitation, 
to social clubs maintained by a lodge. Under§ 92.6 only a member 
may make any purchase. 

5 43 Purdons 's: Pa. Stat. Annot. § § 951 et seq. 
6 Pennsylvania Human Relations Commission v. The Loyal Order 

of Moose, Lodge No. 107, - Pa. D. & C. 2d - (C.P. Dauphin 
County, March 6, 1970). 
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Pennsylvania Liquor Control Board under the Pennsyl
vania Liquor Code of a club liquor license to the local 
Lodge despite its discrimination against Negroes violates 
the Equal Protection Clause of the Fourteenth Amendment. 

Hacial discrimination is undisputed in this case. It was 
not only practiced against plaintiff by the local Lodge but 
is required by the constitution of the Supreme Lodge. 

The question in the case, therefore, is focused on whether 
the admitted discrimination by the local Lodge in refusing 
to r-ervice plaintiff a drink of liquor because of his race 
bore the attributes of state action and so falls within the 
prohibition of the Fourteenth Amendment against the 
dm1ial by a state of the equal protection of the laws. 

The boundaries which define what is state action are not 
always clear.7 This case presents a situation which is one 
of first impression. It comes to us surrounded by a mass 
of decisions which can serve as guides, although they do 
not authoritatively direct our conclusion.8 

7 ''Because the virtue of the right to equal protection of the laws 
could lie only in the breadth of its application, its constitutional 
assurance was reserved in terms whose imprecision was necessary 
if the right were to be enjoyed in the variety of individual-state 
relationships which the Amendment was designed to embrace. For 
the same reason, to fashion and apply a precise formula for recog
nition of state responsibility under the Equal Protection Clause is 
an 'impossible task' which 'This Court has never attempted.' 
Kotch v. Pilot Comm'rs, 330 U.S. 552, 556. Only by sifting facts 
and weighing circumstances could the nonobvious involvement 
of the State in private conduct be attributed its true significance.'' 
Burton v. Wilmington Parking Authority, 365 U.S. 715, 722 
(1961). 

sA few of the leading discussions of the ·subject of state action 
are Developments in the I..~aw: Equal Protection, 82 Harv. L. Rev. 
1065 (1969) ; Black, Forward: "State Action, Equal Protection, 
and California's Proposition 14," 81 Harv. L. Rev. 69 ( 1968) ; 
Paulsen, The Sit-In Cases of 1964: ''But Answer Came There 
None,'' 1964 Sup. Ct. Rev. 137 (1964) ; Henkin, Shelley v. Kraemer: 
Notes for a Revised Opinion, 110 U. Pa. L. Rev. 473 (1962); Lewis, 
The Meaning of State Action, 60 Colum.L.Rev. 1083 (1960). 
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\Ve believe the decisive factor is the uniqueness and the 
all-pervasiveness of the regulation by the Commonwealth 
of Pennsylvania of the dispensing of liquor under licenses 
granted by the state. The regulation inherent in the grant 
of a state liquor license is so different in nature and extent 
from the ordinary licenses issued by the state that it is 
different in quality. 

It had always been held in Pennsylvania, even prior to 
the Eighteenth Amendment, that the exercise of the power 
to grant licenses for the sale of intoxicating liquor was an 
exercise of the highest governmental power, one in which 
the state had the fullest freedom inhering in the police 
power of the sovereign.9 With the Eighteenth Amendment 
which went into effect in 1919 the right to deal in intoxicat
ing liquor was extinguished. The era of Prohibition ended 
with the adoption in 1933 of the Twenty-first Amendment, 
which has left to each state the absolute power to prohi~it 
the sale, possession or use of intoxicating liquor, and in 
general to deal otherwise with it as it sees :fit.10 

Pennsylvania has exercised this power with the fullest 
measure of state authority. Under the Pennsylvania plan 
the state monopolizes the sale of liquor through its so-

9 Tahiti Bar, Inc. Liquor License Case, 395 Pa.. 355, 150 A.2d 
112, appeal dismissed, 361 U.S. 85 ( 1959) ; Cavanaugh v. Gelder, 
364 Pa. 361, 72 A.2d 713 (1950) ; Spankard 's Liquor License Case, 
138 Pa. Super. 251, 10 A.2d 899 (1940) ; Commonwealth v. One 
Dodge Motor Truck, 123 Pa. Super. 311, 187 A. 461 (1936). See 
also Goesaert v. Cleary, 335 U.S. 464, 465 (1948) ("The regula
tion of the liquor traffic is one of the oldest and most untrammeled 
of legislative powers .... "); Crane v. Campbell, 245 U.S. 304, 
308 (1917) ; l\1ugler v. Kansas, 123 U.S. 623 ( 1887) and License 
Cases, 46 U.S. (5 How.) 504 (1847). 

10 See, e.g., Seagram & Sons, Inc. v. Hostetter, 384 U.S. 35, 42 
(1966); Hostetter v. Idlewild Bon Voyage Liquor Corp., 377 U.S. 
324, 330 (1964) ; Ziffrin, Inc. v. Reeves, 308 U.S. 132, 138 (1939) ; 
State Board v. Young's Market Co., 299 U.S. 59 (1936). See 
generally, Note, The Evolving Scope of State Power Under the 
Twenty-first Amendment, 19 Rutgers L.Rev. 759 (1965). 
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called state stores, operated by the state. Resale of liquor 
is permitted by hotels, restaurants and private clubs, which 
must obtain licenses from the Liquor Control Board, 
authorizing them "to purchase liquor from a Pennsylvania 
Liquor Store [at a discount] and keep on the premises 
l"ueh liquor and, subject to the provisions of this Act and 
the regulations made thereunder to sell the same and also 
malt or brewed beverages to guests, patrons or members 
for consun1ption on the hotel, restaurant or club 
premises.'' 11 

The issuance or refusal of a license to a club is in the 
discretion of the Liquor Control Board.12 In order to 
secure one of the limited number of licenses which are 
available in each municipality 13 an applicant must comply 
with extensive requirements, which in general are applicable 
to commercial and club licenses equally. The applicant 
must make such physical alterations in his premises as the 
Board may require and, if a club, must file a list of the 
names and addresses of its members and employees, to
gether with such other information as the Board may 
require. 14 lie must conform his overall financial arrange
ments to the statute's exacting requirements 15 and keep 
extensive records. 16 He may not permit "persons of ill 
repute" to frequent his premises 17 nor allow thereon at 
any time any ''lewd, immoral or improper entertain-

11 47 Purdon's Pa. Stat. Annot. § 4-401(a). 
12 47 Purdon's Pa. Stat. Annot. § 4-404. 
13 See 47 Purdon's Pa. Stat. Annot., § 4-461, as amended, and 

§ 4.472.1. When the quota for commercial lieenses is reached in a 
municipality, no new club lieense can be issued there even if a club 
license already granted is eliminated. 

14 47 Purdon's Pa. Stat. Annot. § 4-403. See also§ 1-102, "club." 
15 See, e.g., 4 7 Purdon's Pa. Stat. Annot. § 4-411 and § 4-493. 
16 See, e.g., 47 Purdon's Pa. Stat. Annot. § 4-493 (12). 
17 47 Pur<\on 's Pa. Stat. Annot. § 4-493(14). 
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rnent.'' 18 l-Ie n1ust grant the Board and its agents the 
right to inspect the licensed premises at any time when 
patrons, guests or men1bers are present.19 It is only on 
compliance with these and numerous other requirements 
and if the Board is satisfied that the applicant is ''a 
person of good repute'' and that the license will not be 
''detrimental to the welfare, health, peace and morals of 
the inhabitants of the neighborhood,'' that the license may 
issue.w 

Once a license has been issued the licensee must comply 
with many detailed requirements or risk its suspension or 
revocation. He must in any event have it renewed 
periodically. Liquor licenses have been employed in 
Pennsylvania to regulate a wide variety of moral conduct, 
such as the presence and activities of homosexuals,21 

performance by a topless dancer,22 lewd dancing,23 swear
ing,24 being noisy or disorderly.25 So broad is the state's 
power that the courts of Pennsylvania have upheld its 
restriction of freedom of expression of a licensee on the 
ground that in doing so it merely exercises its plenary 
power to attach conditions to the privilege of dispensing 
liquor which a licensee holds at the sufferance of the state.26 

18 47 Purdon's Pa. Stat. Annot. § 4-493(10). 
19 47 Purdon's Pa. Stat. Annot. § 4-493(21). 
20 47 Purdon's Pa. Stat. Annot. § 4-404. 
21 Freeman Liquor License Case, 211 Pa. Super. 132, 235 A.2d 

625 (1967). 
22 Scarcia Appeal, 46 Pa. D. & C. 2d 742 (C.P. Lehigh Co. 1968). 
23 Golden Bar, Inc. Liquor License Case No. 2, 193 Pa. Super. 

404, 165 A.2d 287 (1960). 
24 Reiter Liquor L~cense Case, 173 Pa. Super. 552, 554, 98 A.2d 

465, 467 (1953). 
25 Petty Liquor License Case, 216 Pa. Super. 55, 258 A.2d 874 

(1969) and cases there cited. 
26 Tahiti Bar, Inc. Liquor License Case, 395 Pa. 355, 360-62, 150 

A.2d 112, 115-16, appeal dismissed 361 U.S. 85 (1959). 
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These are but some of the many reported illustrations 
of the use which the state has made of its unrestricted 
power to regulate and even to deny the right to sell, 
transport or possess intoxicating liquor. It would be 
difficult to find a more pervasive interaction of state 
authority with personal conduct. The holder of a liquor 
license from the Commonwealth of Pennsylvania therefore 
is not like other licensees who conduct their enterprises 
at arms-length from the state, even though they may have 
been required to comply with certain conditions, such as 
zoning or building requir,ements, in order to obtain or 
continue to enjoy the license which authorizes them to 
engage in their business. The state's concern in such cases 
is minimal and once the conditions it has exacted are met 
the customary operations of the enterprise are free from 
further encroaclnnent. Here by contrast beyond the act 
of licensing is the continuing and pervasive regulation of 
the licensees by the state to an unparalleled extent. The 
unique power which the state enjoys in this area, which 
has put it in the business of operating state liquor stores 
and in the role of licensing clubs, has been exercised in a 
manner which reaches intimately and deeply into the 
operation of the licensees. 

In addition to this, the regulations of the Liquor Control 
Board adopted pursuant to the statute affirmatively require 
that "every club licensee shall adhere to all the provisions 
of its constitution and by-laws.'' 27 As applied to the 
present case this regulation requires the local Lodge to 
adhere to the constitution of the Supreme Lodge 28 and 
thus to exclude non-Caucasians from membership in its 
licensed club. The state therefore has been far from 
neutral. It has declared that the local Lodge must adhere 

27 Regulations, § 113.09. 

28 As stipulated by the parties, Local Lodge No. 107 has no 
constitution or by-laws other than tho-se of the Supreme Lodge, by 
which the local lodge is expressly governed under its charter. 
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to the discriminatory provision under penalty of loss of 
its license. It would be difficult in any event to consider 
the state neutral in an area which is so permeated with 
state regulation and control, but any vestige of neutrality 
disappears when the state's regulation specifically exacts 
compliance by the licensee with an approved provision for 
discrimination, especially where the exaction holds the 
threat of loss of the licens·e. 

However it may deal with its licensees in exercising its 
great and untrammeled power over liquor traffic, the state 
may not discriminate against others or disregard the 
operation of the Equal Protection Clause of the Fourteenth 
Amendment as it affects personal rights.29 Here the state 
has used its great power to license the liquor traffic in a 
manner which has no relation to the traffic in liquor itself 
but instead permits it to be exploited in the pursuit of a 
discriminatory practice. Here then are fully applicable 
the words of the Supreme Court in Burton v. Wilmington 
Parking Authority, 365 U.S. 715, 725 (1961), where dis
crimination by a coffee shop lessee in the municipal parking 
authority's garage building was held to be state action: 

"[I]n its lease with Eagle the Authority could have 
affirmatively required Eagle to discharge the respon
sibilities under the Fourteenth Amendment imposed 
upon the private enterprise as a consequence of state 
participation. But no State may effectively abdicate 
its responsibilities by either ignoring them or by merely 
failing to discharge them whatever the motive may 
be. . . . By its inaction, the Authority, and through it 

29 Goesaert v. Cleary, 335 U.S. 464, 466 (1948). See, e.g., Parks 
v. Allen, 409 F.2d 210 (5 Cir. 1969); Atlanta Bowling Center, Inc. 
v. Allen, 389 F.2d 713 (5 Cir. 1968); Lewis v. City of Grand 
Rapids, 356 F.2d 276 ( 6 Cir. 1966) ; Seidenberg v. McSorleys' Old 
Ale House, Inc.,- F. Supp. - (S.D.N.Y. 1970). See generally, 
Provisions of Statute Regarding Personal Qualifications Necessary 
to Entitle One to License for Sale of Intoxicating Liquor, As 
Denial of Equal Protection of l;,aws, 145 A.L .. R. 509 (1943). 
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the State, has not only made itself a party to the 
refusal of service, but has elected to place its power, 
property and prestige behind the admitted discrimina
tion. The State has so far insinuated itself into a 
position of interdependence with Eagle that it must 
be recognized as a joint participant in the challenged 
activity, which, on that account, cannot be considered 
to have been so 'purely private' as to fall without the 
scope of the Fourteenth Amendment." 30 

As in B·urton the state has ''insinuated itself into a position 
of interdependence'' with its club licensees, and as in Shelley 
v. Kraemer, 334 U.S. 1 (1948), it has undertaken to enforce 
the privately promulgated constitutional provisions of the 
c1u b establishing discrimination. 

80 See Evans v. Newton, 382 U.S. 296, 299 (1966) ("Conduct 
that is formally 'private' may become so entwined with govern
mental policies or so impregnated with a governmental character 
as to become sn hject to the constitutional limitations placed upon 
state action. . . That is to say, when private individuals or groups 
are endowed by the State with powers or functions governmental in 
nature, they become agencies or instrumentalities of the State and 
subject to it.s constitutional limitations.''). See the discussion of 
Burton, Evans and related decisions in Reitman v. Mulkey, 387 
U.S. 369, 378-81 (1967) and in United States v. Guest, 383 U.S. 
745, 755-56 (1966) ("In a variety of situations the Court has 
found state action of a nature sufficient to create rights under the 
Equal Protertion Clause even though the participation of the State 
was peripheral, or its action was only one of several co-operative 
forces leading to the eonstitutional violation.'') See also, e.v.., 
Turner v. City of Memphis, 369 U.S. 350, 353 (1962) ; Pennsyl
vania v. Brown, 392 F.2d 120 (3 Cir.), cert. denied 391 U.S. 921 
(1968); Smith v. Hampton Training School for Nurses, 360 F.2d 
577 ( 5 Cir. 1966) ; Wimbish v. Pinellas County, Florida, 342 F.2d 
804 (5 Cir. 1965); Smith v. Holiday Inns of America, Inc., 336 
F.2d 630 (6 Cir. 1964); Simkins v. Moses H. Cone Memorial Hos
pital, 323 F.2d 959 (5 Cir. 1963). 

See generally Karst & Horowitz, Reitman v. Mulkey: A Telophase 
of Substantive Equal Protection, 1967 Sup. Ct. Rev. 39, 55-79 
(1967) ; Peters, Civil Rights and State Non-Action, 34 Notre Damr 
Lawyer 303 (1959). 
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There is no question here of interference with the right 
of members of the Moose Lodge to associate among them
selves in harmony with their private predilections. The 
state, however, may not confer upon them in doing so the 
authority which it enjoys under its police power to engage 
in the sale or distribution of intoxicating liquors, under 
a grant from the state which is conditioned in this cas:e 
on the club's adherence to the requirement of its constitu
tion and customs that it must practice discrimination and 
refuse membership or service because of race. 

Nothing in what we here say implies a judgment on 
private clubs which limit participation to those of a shared 
religious affiliation or a mutual heritage in national origin. 
Such cases are not the same as the present one where 
discrimination is practiced solely on racial grounds and 
therefore collides head-on against the ''clear and central 
purpose of the Fourteenth Amendment . . . to eliminate 
all official state sources of invidious racial discrimination 
in the States." Loving v. Virginia, 388 U.S. 1, 10 (1967) ; 
and cases there cited. 

We therefore hold that the club license granted by the 
Liquor Control Board of the Commonwealth of Penn
sylvania to the Moose Lodge No. 107 is invalid because it 
is in violation of the Equal Protection Clause of the 
Fourteenth Amendment of the Federal Constitution. 

An appropriate form of decree may be submitted. 

jsj ABRAHAM L. FREEDMAN 

Abraham L. Freedman, 
Circttit Judge 

jsj MrcHAEL H. SHERIDAN 

Michael H. Sheridan, 
Chief Judge 

/s/ WrLLIAl\I J. NEALON 

William J. Nealon, Jr., 
District Judge 
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APPENDIX B 

JUDGMENT BELOW 

IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

CiviL AcTION No. 69-107 

K. LEROY lRvis, Plaintiff 

v. 

WILLIAM Z. ScoTT, Chairman, 
EDWIN WINNER, Member, and 
GEoRGE R. BoRTZ, Member, 

LIQUOR CoNTROL BoARD, CoMMONWEALTH OF PENNSYLVANIA 

and 

MoosE LoDGE No. 107, 
Harrisburg, Pennsylvania, Defendants. 

Final Decree 

AND Now, this 13th day of November, 1970, pursuant to 
the Opinion filed in this case on October 8, 1970, it is hereby 
ordered and decreed as follows: 

1. The club liquor license presently held by defendant 
Aloosc Lodge No. 107 and issued to it by the Pennsylvania 
Liquor Control Board under the Pennsylvania Liquor Code 
is hereby adjudged and declared invalid because it is in 
violation of the equal protection clause of the Fourteenth 
Amendment to the Constitution of the United States. 

2. Defendants, the Pennsylvania Liquor Control Board, 
its members, William Z. Scott, Chairman, Edwin Winner 
and George R. Bortz, and their successors, are hereby 
directed forthwith to terminate and cancel the club liquor 
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license issued by the Board to defendant Moose Lodge 
No. 107. 

3. Defendants, the Pennsylvania Liquor Control Board, 
its members, William Z. Scott, Chairman, Edwin Winner 
and George R. Bortz, and their successors, are hereby 
permanently enjoined and restrained from issuing any club 
liquor license to defendant Moose Lodge No. 107 as long 
as it follows a policy of racial discrimination in its member
ship or operating policies or practices. 

4. Any party at any time may apply for modification of 
this decree. 

5. Execution and enforcement of this decree is hereby 
stayed for a period of sixty ( 60) days. 

jsj ABRAHAM L. FREEDMAN 

Abraham L. Freedman, 
Circuit Judge 

jsj MICHAEL H. SHERIDAN 

Michael H. Sheridan, 
Chief Judge 

jsj WILLIAM J. NEALON 

William J. Nealon, 
District Judge 
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APPENDIX C 

ORDER DENYING MODIFICATION 

IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

Civil Action No. 69-107 

K. LEROY IRvis, Plaintiff. 

v. 
\VILI~IAM Z. ScoTT, Chairman 

EDWIN WINKER, 1tiember, and 
GEoRGE H. BoRTz, lVfember, 

LIQUOR CoNTROI1 BoARD 
Con1MONWEALTH oF PENNSYLVANIA 

and 

.MoosE LoDGE No. 107, 
Harrisburg, Pennsylvania, Defendants. 

Order 

AND Now, this 5th day of January, 1971, the motion of 
defendant :Moose Lodge No. 107 to modify the final decree 
is hereby denied. 

jsj ABRAHAM L. FREEDMAN, 
Abraham L. Freedman, 
Circuit Judge 

jsj MICHAEL H. SHERIDAN, 
Michael H. Sheridan, 
Chief Judge 

jsj WILLIAM J. NEALON, 
William J. Nealon, Jr., 
District Judge 
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APPENDIX D 

NOTICE OF APPEAL 

IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

Civil Action No. 69-107 

K. LEROY IRvis, Plainti[f. 

v. 
vVrLLIAM Z. ScoTT, Chairman 
J1~DWIN ·\VrNNER, Member, and 

GEORGE H. BoRTZ, :Member, 
LIQUOR CoNTROL BoARD 

CoMMONWEALTH OF PENNSYLVANIA 

and 

MoosE LoDGE No. 107, 
Ffarrisburg, Pennsylvania, Defendants. 

No:tice of Appeal i:o :the Supreme Court o,f the, United States 

1. Notice is hereby given that ~IOOSE LOD,GE No. 107, 
IIarrisburg, Pennsylvania, one of the defendants above 
named, hereby appeals to the Supreme Court of the United 
States fron1 the final decree entered in this action on 
November 13, 1970. 

2. This appeal is taken pursuant to 28 U.S.C. §§ 1253 and 
2101(b). 

Dated this 4th day of January 1971. 

jsj THOMAS D. CALDWELL, JR. 
Thomas D. Caldwell, Jr., 
Caldwell, Clouser & Kearns, 
123 Walnut Street, 
Harrisburg, Pa. 17101 

Attorney for Defendant Moose 
£,odge No.107. 

[Certificate of Service omitted] 
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APPENDIX E 

CONSTITUTIONAL PROVISION AND FEDERAL 
STATUTE INVOLVED 

1. Section 1 of the Fourteenth Amendment provides as 
follows: 

''SECTION 1. All persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immu
nities of citizens of the United States; nor shall any 
State deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person 
within its jurisdiction tho equal protection of the 
laws.'' 

2. Section 201 (e) of the Civil Rights Act of 1964 ( 42 
u·.s.c. 2000a( e)) provides as follows: 

"TITLE II- INJUNCTIVE RELIEF AGAINST 
DISCRIMINATION IN PLACES OF PUBLIC AC
COMMODATION 

''·Sec. 201. * * * 

'' (e) The provisions of this title shall not apply to a 
private club or other establishment not in fact open 
to the public, except to the extent that the facilities of 
such establishment are made available to the cus
tomers or patrons of an establishment within the scope 
of subsection (b)." 
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