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IN'THE 

~upr:rm:r C!tnurt nf tq:r lltuitt~ ~taus 
OcTOBER ·TERM, 1972 

No. 71-1332 

SAN ANTONIO I'NDEPENDENT:SOHOOL DISTRICT, et al., 
Appellants, 

v. 
DEMETRIO P. RoDRIGUEZ, et al., Appellees. 

On Appeal from the United States District Court 
for the Western District of T'exas 

MOTION FOR LEAVE TO FILE BRIEF FOR 

WENDELL ANDERSON, Governor of the State of Minnesota 
KENNETH M. CURTIS, Governor of the State of Maine 

RICHARD F. KNEIP, Governor of the State of South Dakota 
PATRICK J. L UCE.Y, Governor of the State of Wisconsin 

WILLIAM G. MILLIKEN, Governor of the State of Michigan 

AS· AMICI CURIAE 

MOTION 
Amici hereby respec.tfully move for leave to file a 

brief urging affirmance of the lower court decision in 
the above-entitled ~ease. Oounsel for Appellees have con
sented to the filing of the attached brief. Counsel for 
Appe~Hants have not so 0onsented. 

Amiei are the Governors of the aJbove-listed States. 
As Governors .and chief executive officers of their re
spective States, A:rcici are responsible £or upholding 
and earrying out the commands of the Constitutions 
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and laws of their States, including the prov1s1ons 
thereof requiring the establishment of public schools 
and commanding the children of their States ·to ~attend 
school for a substantial number of years. Each Amicus 
is responsible, as the elected representative of the entire 
·citizenry ·of his Srtate, for financial decisions affecting 
·all State operations, including those pertaining to the 
support and finance of the public schools. 

Amici are deeply concerned about the eontinuing 
crisis in pubHc education and the dif£icultd.es facing 
public educational systems in their States and ~aro1U1d 
the nrution . .Amici recognize that grave inequities now 
e:x:1st in the educational ~esourees avai1able to public 
school students, )and that these inequities exist because 
of vast disparities in the local :property tax bases upon 
whilch the various States have required 1ocal school 
districts to rely for the support of public education. 
Amici, whose 'States ha¥e edu0ational systems which 
suffer in ~one degree or another from the same infd.rm
ities ·as the financing system here art issue, heHeve that 
the inequiti•es in educational resources resmting from 
such systems are in violation of .the Equal Protection 
Olause of the Fourteenth Amendment to the United 
S.tates ·Constitution ~and ~that these inequalities must 
be eliminated. 

In pursuance of their duties as chief executive of
ficers of ~their .States, Amic1i have thoroughly e~amined 
and are familiar with school :financing problems.* As a 
result of these studies, .Amici have concluded that it is 

* Specific statements of the involvement of the Amici Anderson, 
Curtis, Kneip, Lucey and Milliken with school financing programs 
appear at pages III-VIII of Amici's Motion for Leave to File Brief 
submitted to this Court in connection with the Jurisdictional State
ment. 
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neces-sary, in ~order to maintain 'a viable system of pub
lic education available to all without discrimination 
based upon wealth or other fractors irrelevant to the 
educational process, to devise a system which provides : 

-quality reducation for every child, ~egardless of 
his place of residence; 

___,a rational method of financ~ng the edueational 
system which assures the ~a~ailabillity of the 
needed resources ; 

___,equity of tax burden among the citizens of a 
state; and 

-meaningful loca~ eontro1 over educational mat
ters where appropriate. 

Amici believe that financing systems wbieh meet the 
above-listed requirements, and which eleminate the 
wealth discrimination and resulting constitutional 
problems rstemming nom the current local property tax
based systems, ~can be instituted without great diffi
rculty, social or administrative, by the adoption of 
school finance ~systems not dependent upon the wealth 
of the local s'chool districts. 

Amici further beld.eve that the stall!dard adopted by 
the court below d.s uniquely suited rlJo bring ~about the 
achievement of a constitutiona1 non-dis-criminatory 
method of public school finance without in any way 
infringing on the proper sovereign prero~atives of the 
various States, inciJ.uding those of which ~they are Gov
erno:us. The decision of the court below sets forth a 
single easily compl"ehensible constitutional command 
and quite properly leaves it to the States to choose, as 
they can and must, from ~a multitude of possible finan
cing systems. 
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.Fo.r these reasons, Amici request ~thart tbis Court 
grant leave to file the attached brief urging affirm
ance of the decision of the lower court. 

Of Couns-el: 

DAVID BONDERMAN 

1229 Nineteenth S.treet, N.W. 
Washington, D. '0. 20036 

PETER VAN N. LOCKWOOD 

1101~Seventeenth Street, N.W. 
Washington, D. C. 20036 

Attorneys for Amici Curiae 

ARNOLD & PoRTER 

CAPLIN & DRYSDALE 

·washlngton, D. ~o. 

August 21, 1972 
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IN THE 

~upr:em:e C!tnurt nf tq:e Nuit:eb ~tat:e s 
OcTOBER TERM, 1972 

No. 71-1332 

SAN ANTONTO INDEPENDENT .ScHOOL DISTRICT, et al., 
Appellants, 

v. 
DRMR'T'RTO P. R.oDRIGUE7;, Pt al., AppPllee,c;. 

On Appeal from the United States District Court 
for the Western District of Texas 

BRIEF FOR 

WENDELL ANDERSON, Governor of the State of Minnesota 
KENNETH M. CURT'IS, Governor of the S·tate of Maine 

RICHARD F. KNEIP, Governor of the State of South Dako:ta 
PATRICK J. LUCEY, Governor of the State of Wisconsin 

WILLIAM G. MILLIKEN. Governor of :the State of Michigan 

AS AMICI CURIAE 

INTRODUCTION 

Article VII, § 1 ·Of the Constitution of the State of 
Texas provides that: 

A general diffusion of knowledge being es~sential 
to .the presennation of the liberties and rights of the 
people, it shall be the duty of the L~egislature of the 
Strute to establish and make suitabLe rwovision for 
.the ·support and maintenance .of an efficient sys
tem of public free schools. 

Over the years since Texas, in irts first statehood ~Oon
stitution of 1845, adopted the predecessor of .Article 
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VII, § 1, the method used to finance the State public 
school system has varied. Thus, while originally the 
schools were to be rsupported by the State directly, for 
s~ome time Texas has supported its public schools in 
large part with funds raised from school district p]}op
erty ~taxes.1 

The details of the Texas financing system as it has 
evolved ~are 0omplicated, but the general workings and 
effect of the system ~are both ~clear and undisputed: 2 

the reliance upon local property taxes for school funds 
has made the local property tax base the primary deter
minant of the amount of funds available for the schools 
in any district, and this amount varies tremendously 
from district to district writhrin the 'Te:x!as school system. 

Of the 7'9 Texas school districts with over 5,000 stu
dents, rthe richest has a tax base per pupil more than 23 
times that of the poorest. By taxing .at equal rates, the 
richest of these districts would hav.e 23 times more dol
lars per pupH to spend on its schools than would the 
poorest. The Phvintiffs' Edgewood :school district in 
metropolitan San Antonio could raise only $37 per 
pupil in 1969-70 while the Alamo Heights school dis
trict, also in metropolitan San Antonio, was ruble with a 
lower tax rate to raise $412 per pupil. Thus, the dif-

1 A brief history of Texas' school financing system appears in 5 
Governor's Committee on Public School Education, The Challenge 
and the Chance: Public Education in Texas-Financing the Sys
tem 11-17 (1969) [hereinafter cited as Public Education in Texas]. 

2 The parties stipulated below that the ''facts are generally not 
in dispute.'' Appendix, p. 45 ,-r 6 [hereinafter cited as App.]. A 
full and comprehensible description of the Texas school finance 
system is J. Berke, A. Carnevale, D. Morgan & R. White, The Texas 
School Finance Case: A Wrong in Search of a Remedy, J. Law 
& Educ. (to appear in Fall, 1972). 
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ference in funds raised 1ocally wa:s due solely to the dis
parities in wealth between the two districts.3 

In addition ~to the funds the local districts raise them
selves, each district receives a direct payment from the 
State. 'These payments are made in recognition of the 
:faet that the property tax-based rsystem works great 
discriminations/ and, in theory, are supposed to lessen 
the extent of the discrimination 'among districts. In 
fact, the grants ·to local di~stricts are ~calculated in a 
fashion that not only does not substantially alleviate 
the differences between the rich :and the poor districts, 
but in many cases actually provides more dollars to 
wealthy districts than to poor ones. 5 Thus, Alamo 
Heights received $250 per pupil in direct Strute grants 
in 1969-70 while Edgewood, despite the fact that it 
could itself raise less ·than one eleventh as much per 
student, received only $242. 

The court be1ow agreed with Plaintiffs' contentions 
that the Texas school fina'ncing sys~tem outlined above 
substantially disadvantages children residing in prop
erty-poor districts. Indeed, the court found that Texas 
ha:s ·chosen "to subsidize the rich at the ·expense ·Of the 
poor" (App. 262) and enjoined 'Texas from continuing 
to make ''the quality of public educitlt:ion a function of 

3 See Pl. Ex. 12 based upon computer runs supplied by the State 
o:f Texas Education Agency. See also App. 217, 219. 

4 It was the recognition o:f these discriminations by the Texas 
Legislature's Gilmer-Aiken Committee in 1948 that led to the adop
tion of the present system. See Gilmer-Aiken Committee, To Have 
What We Must (1948). 

5 App. 208. See also United States Commission on Civil Rights, 
The Texas School System 31 (1972) (page cite is to the Commis
sion-approved typewritten copy; publication in printed form is 
expected shortly) . 
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wealth other than the wealth of the State as a whole.,. 
(.App. 270). 

'!'he State's appeal thus raises in this Court the e;on
stituti.onality of the discrimiOOJtory :system presently 
used by Texas ·to finance public education, a system in 
which discrimination arises solely because the S.tate has 
chosen to provide revenue for d.ts school1s based upon a 
£actor-the wealth ·of the district in which the schools 
are located-having no 1:elrution whatsoever to ~any 

educational goal. 

As State Governors with responsibility for the inter
ests of all the children of their .States, Amici are e;om
mitted to ref,orming the present discriminatory systems 
of school financing, systems whieh plainly cannot and 
do not work,6 and rep1wcing them with systems which 
ope~ate without discrimination on the basis of local dis
tricrt wealth. Tha·t result, Amiei believe, is dictated by 
equity and common sense, as weH as oonstitutionally 
required. 

Amici have concluded that. there is no practical or 
.adrm.inistr.a~tive rooson why revised systems of financial 
support of public school systems, ~consi1stent with the 
decision of the ,court below, 0annot be instituted, and 
that public school systems of the type required ~to pro
vide equal educational opportunities £or all children
not me~ely those from rich school districts-can only 
result from the standard found constitutionally re
quired by the court below. Amici therefore urge that the 
decision be affirmed. 

6 See, e.g., President's Commission on School Finance, Schools, 
People & Money: The Need for Educational Reform 11-15 (1972) 
[hereinafter cited as President's Commission}; National Legisla
tive Conference, A Legislator's Guide to School Finance 13-22 
(1972). 
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ARGUMENT 

The Decision of the Court Below That !he Provisions of the 
Constitution and Laws of Texas Governing the Financing 

of Public Education Violate the Equal Protection 
Clause of the Fourteenth Amendment of the 

United S.tates Constitution Should Be 
Affirmed 

Amici submit that because the present case involves 
public education and the manner in which such edu
cation is furnished to the nation's children, it has an 
importance far beyond that suggested by Appellants. 

Appellants and their supporters seek to trivialize the 
present case by characterizing the issue as whether 
a "Proposition I" developed by "imaginative schol
ars'' should proceed to ''enshrinement in the Consti
tution of the United States." (App. Br. 8). Amici, 
State Governors deeply concerned about inequities in 
educational finance, submit .toot the real issue in this 
case is whether the Fourteenth Amendment prohibi,ts 
States from providing more tax dollars for public edu
cation to rich districts than to poor districts. The fact 
that, in addition, the poor districts are taxed more 
heavily than rich districts to provide such filllds merely 
serves to exacerbate the discrimination. 

I. THE ROLE OF EDUCATION IN AMERICAN 
S.OCIETY IS UNIQUE 

A. EDUCATION IS A STATE FUNCTION 

1. The States Are Required by Their Constitutions 
To Provide Free Puhlio Education 

The Constitutions of 48 of the 50 States require the 
State legislature to establish a system of public 
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schools.7 Article VII, § 1 of the Texas Constitution is 
typical in this regard : 

A general diffusion of knowledge being essential 
to the preservation of the liberties and rights of 
the people, it shall be the duty of the Legislature 
of the State to establish and make suitable pro
vision for the support and maintenance of an effi
cient system of public free schools. 

The history of the Texas constitutional provisions 
is illustrative of the significance of education as a 
State function. The 1827 Constitution of the Mexican 
State of Coahuila and Texas provided that the State 
was to establish schools in all towns. No schools were 
in fact established, and the neglect of public education 
by the State ''was one of the chief grievances charged 
against the Mexican government'' when Texas declared 
its independence.8 The Constitution of the Republic 
of Texas declared that: 

It shall be the duty of Congress, as soon as cir
cumstances will permit, to provide by law a gen
eral system of education. General Provisions, Sec
tion 5 of the Constitution of 1836. 

This provision formed the basis for Texas' current 
constitutional requirement that the State establish a 
system of ''free public schools.'' 

7 See the table reproduced as an Appendix to this brief. Until 
the decision in Brown v. Board of Education, 347 U.S. 483 (1954), 
all 50 States had constitutional provisions requiring public schools. 
In attempts to avoid the mandate of Brown, Mississippi made its 
constitutional provision discretionary with the State legislature and 
South Carolina repealed its constitutional provision altogether. 

8 See Interpretive Comment, 2 Vernon's Constitution of the State 
of Texas Annotated 373 (1955). 
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2. Local School Districts Are Simply Agencies of the State 

In interpreting this constitutional provision, the 
courts of Texas have recognized that education is a 
State function. Thus, it was observed in El Dorado 
Independent School District v. Tisdale, 3 S.W.2d 420, 
422 ('T.ex. Oomm. Civ. App. 1928), that: 

[I]n constitutional terms, it is commanded that 
the Legislature shall 'establish and make suitable 
provision for the support and maintenance of an 
efficient system of public free schools.' The ob
ject, manifestly, is a state object: its achievement, 
as plainly, is to be in consequence a use ·of state 
power .... 

Furthermore, the Texas courts, like the courts in other 
states,9 are emphatic in asserting that local school dis
tricts are nothing more than administrative units set 
up for the convenience of the State in admlinistering its 
system. In Treadway v. Whitney Independent School 
District, 205 S.W.2d 97, 99 (Tex. Civ. App. 1947) the 
court declared : 

[W] hen carrying out the functions for which it 
was thus created, [a school district] could act only 
as an agent of the state .... .As a result of the acts 
of the Legislature our school system is not of mere 
local concern but is statewide. While a school dis
trict is local in territorial limits, it is an integral 
part ·of the vast school system which is coextensive 
with the confines of the State of Texas. 

These court decisions recognize what is the fact not 
only in Texas, but in every one of the United States : 
education is a State function. 

9 See the decisions discussed in A. Wise, Rich Schools, Poor 
Schools 94-98 ( 1968). 
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3. State Statutes Regulate E'very Aspect of Public Education 

State control in Texas, as elsewhere, extends to in
depth statutory regulation of the educational system. 
Thus not only does the State of Texas create, consoli
date and abolish school districts ( Ch. 19, Texas Edu
cation ·Code, Acts of 1969, Ch. 889) ,10 but it regulates 
their activities down to the minutest detail. The Texas 
Education Oode contains some 250 pages of statutes 
controlling, inter alia, mandatory subject matter, ac
ceptable textbooks, teacher qualifications and tenure, 
personnel salary bases, special programs, length of 
school day, and a variety of other details. Acts of 1969, 
Oh. 889, passim.11 Most importantly, the school dis
tricts have taxing power only because and to the extent 
that the State has delegated its power to tax for schools. 
Tex. Stat . .Ann. arts. 2802g, 2802h, 2802i, and 2802i-1 
-2802i-32, as amended by .Acts of 1969, Ch. 889. 

While certain of the details vary from State to State, 
the State's control of the educational system and of the 
school districts as a part of that system was aptly put 
by the Supreme Court of Illinois in People v. Death
erage, 401 Ill. 25, 31-32, 81 N.E.2d 581, 586 (1948): 

A community school district, like any other school 
district established under enabling legislation, is 

10 See also United States v. Texas, 321 F .Supp. 1043 (E.D. Tex. 
1970). 

11 Among the Texas Education Code's provisions regulating the 
details of school operations are §§ 4.15-.16 (criminal penalties for 
failure to teach required subjects) ; §§ 21.101-.112 (required sub
jects) ; §§ 12.11-.27, 12.62 (schools required to use State-approved 
textbooks and approval procedures established) ; Chs. 13 and 21, 
Subch. D (procedures for teacher certification and dismissal estab
lished) ; § 16.31 (teachers' base pay fixed); §§ 11.03-.11 (special 
programs); § 21.002 (length of school day) ; § 2.06 (State oath re
quired of teachers) ; § 11.52 (uniform system of forms and reports 
for schools). 
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entirely subject to the will ,of the legislature there
after. With or without the consent of the inhabi
tants of a school district, over their protests, even 
without notice or hearing, the State may take the 
facilities in the district, without giving compensa
iion therefor, and vest them in ·other district 
agencies .... The area of the district may be con
tracted or expanded, it may be divided, united in 
whole ·or in part w1th ~another district, and the 
district may be abolished. All this at the will of 
the legislature. The "property of the school dis
trict'' is a phrase which is misleading. The dis
trict owns no property, all school facilities, such 
as grounds, buildings, equipment, ertc., being in fact 
and law the property of the State and subject to the 
Leg isla ti ve will . . . . 

In sum, school districts are simply administrative 
units created by the States for their convenience in the 
operation of ·the State sehool system, in aceordance 
with the mandate of each State's constitution.12 

B. THE STATES HAVE HISTORICALLY TREATED EDUCA
TION AS BEING DIFFERENT FROM OTHER GOVERN

MENTAL SERVICES 

For both historical reasons, and reasons relating to 
the functioning of the American political system, edu
cation occupies a place in the hierarchy of rights and 
p]}ivileges of a citizen very different from welfare, 
housing, police protection and other such governmental 
services. Even before the United States as we now 
know it was formed, the Continental Congress, operat
ing under the Articles of ,Confederation, required in the 

12 This point could hardly be made more succinctly than it has 
been by the State of Florida, Fla. Stat. Ann. § 299.01: "Public 
education is basically a function and responsibility of the state.'' 
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Northwest Ordinance of 1787 that ''schools and the 
means of education shall forever be encouraged." 1 
U.S.O. pp. :xxxviii-xxxix. As noted above, 48 of the 50 
States require in their Constitutions that the legisla
ture establish and maintain a system of public educa
tion. Only one State (New York) requires in its Con
stitution that the State government provide any service 
other than education (welfare). Furthermore, less than 
half the State Constitutions even make specific men
tion of any other services which the State may elect 
to provide. In addition, every State but one requires 
compulsory school attendance of its children.13 Thus, 
the unique place of education in America is secure: 
education, rand only ~education, is a right of American 
children guaranteed by virtually eve,ry single State. 

C. EDUCATION IS INTIMATELY BOUND UP IN THE 
DEMOCRATIC POLITICAL PROCESS 

One need only look at the State Constitutions to dis
cover why education is treated so differently from all 
other services provided by the States: education has 
always been considered to be a necessary part of the 
democratic political process, a support without which 
the political system of the United States could not 
stand.14 Thus, like the Texas '(~onstitutironal provision 

13 See the table reproduced as an Appendix to this brief. Missis.. 
sippi repealed its compulsory attendance statute in an attempt to 
avoid the impact of Brown v. Board of Education, supra. 

14 Interestingly, Virginia historically recognized the special rela
tionship between voting and education by providing that two-thirds 
of its poll tax be used ''exclusively in aid of the public free 
schools.'' Constitution of Virginia, Article VIII, § 173. See Harper 
v. Virginia State Board of Elections, 3-83 U.S. 663, 664 n.1 (1966). 
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quoted at pages 2 and 6, supra/4
a the following provi

sion of the Minnesota c~onstitution is typical: 

The stability of a republican form of government 
depending mainly upon the intelligence of the peo
ple, it shall be the duty of the legislature to es
tablish a general and uniform system of public 
'Schools. Constitution of Minnesota, Article VIII, 
§ 1. 

This Court has also recognized the special role of 
education in our democratic society: 

Thomas Jefferson pointed out early in our history 
that some degree of education is necessary to pre
pare citizens to participate effectively and intelli
gently in our open political system if we are to 
preserve freedom and independence. Further, 
education prepares individuals to be self-reliant 
and self-sufficient participants in society. We ac
cept these propositions. Wisconsin v. Yoder, 92 
S. Crt. 1526, 1536 (1972). 

Indeed, Mr. ·Chief Justice Burger in Yoder noted that 
a figure no less influential than Thomas J e:fferson even 
p~oposed to condition .citizenship on the ability to read. 
Id. at 1538 n. 14. 

In a concurring opinion in Yoder, quoting Brown 
v. Board of Education, supra, Mr. J u'Stice Wbite re
affirmed that: 

Today education is perhaps the mos;t important 
function of ~state and local governments. Compul
sory school attendance laws and the great expendi-

l4a See also Texas Education Code, Act~ of 1969, Ch. 889, § 2.01 
which provides : 

The objective of State support and maintenance of a system 
of public education is education for citizenship and is grounded 
upon a conviction that a general diffusion of knowledge is es
sential for the welfare of Texas and for the preservation of the 
liberties and rights of citizens. 
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tures for education both demonstrate our recogni
tion ~of the impoliance of educat1on to our demo
cratic society. . . . It is the very foundation of good 
citizenship. 

ld. at 1544. See also Keyishian v. Board of Regents, 
385 U.S. 589, 603 (1967) ; Shelton v. Tucker, 364 U.S. 
479, 487 (1960); Illinois ex rel. McCollum'. v. Board of 
Education, 333 U.S. 203, 231 (1948) (Mr. Justice 
Frankfurter, concurring); cf. Epperson v. Arkansas, 
393 u.s. 97 (1968). 

'Thus the ,States, though their ·Constitutions, and ·this 
Court, through its dec:i!s1ons, have enunciated the same 
conclusions as those who have eonducted ·empirical stud
ies of the relationship between voting and participation 
in 1he political pr-ocess, on the one hand, and education, 
on the other: a citizen's willingness and ability to par
ticipate in the civic and political life of these United 
Startes is uniquely dependent upon education.15 

Amici believe, therefore, that education's special 
relationship to the political process, recognized by the 
States themselves, makes education a uniquely import
ant State function which is distinct from all other State 
services of whatever nature. 

15 Scholars whose studies have led to this conclusion include 
J. Guthrie, G. Kleindorfer, H. Levin & T. Stout, Schools and In
equality 165·-.67 (1971), reprinted in Hearings Before the Senate 
Select Comm. on Equal Educational Opportunity, 92nd Cong., 1st 
Sess., pt. 16C, Appendix I, pp. 7068-70 (1971); R. Hess & J. Torney, 
The Development of Political Attitudes in Children 217-18 (1967); 
R. Agger & V. Ostrom, Political Participation in a Small Com
munity, in H. Eulau (ed.), Political Behavior 138-4.S (1956); 
and A. Campbell, The Passive Citizen, Acta Sociologica, Vol. VI, 
No. 1-2 at 9-21 (1962). 

Voting statistics which demonstrate the same result have been 
compiled by the United States Department of Commerce, Bureau 
of the Census, Years of Schooling Completed-Reported Voter Par
ticipation in 1968 and 1964, Current Population Reports, Series 
P 20, No. 192, Table 11 (1968). 
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II. THE TEXAS SCHOOL FINANCING SYSTEM 
IS DISCRIMINATORY 

On its appeal, Texas does not dispute, as it could 
not, that its financing system provides substantially 
more money per child to property-rich than to prop
erly-poor districts. Instead, Texas and its supporters 16 

maintain that the fact that under the present system 
the rich districts receive two or three or even ten times 
as much funding per srtudent as do their poorer bre·th
ren is irrelevant because there is no showing that mon
ey makes a difference in the quality ~of the ·educ~tion 
furnished to school children. (App. Br. 5, 16-25). 

A. EQUALITY OF EDUCATIONAL OPPORTUNITY IS TOTALLY 
UNRELATED TO STUDENTS' SCORES ON 

STANDARDIZED TESTS 

As other Amici point out, much of the argument 
Texas makes on this point is based on its misreading of 
the relevant educationalliterature.17 Far more impor
tantly, however, Appellants are confusing State input 
into the public schools (in the form of funds) with a 
particular type of output of the schools (students' 

16 It is noteworthy that the Amici filing briefs in support of Ap
pellants herein consist entirely of two categories-the :first is State 
Attorneys General, who are required as their States' chief legal 
officers to defend State laws against constitutional attack, and the 
second is the legal officers representing a selection of the richest 
school districts in the nation, e.g., Beverly Hills and San Marino, 
California, Grosse Point and Bloomfield Hills, Michigan, and Mont
gomery County, Maryland. 

17 See Briefs Amicus Curiae of the National Education Associa
tion, et al. [hereinafter cited as NEA Brief] and John L. Serrano, 
Jr., et al. [hereinafter cited as Serrano Brief]. Compare, Office of 
Education, Equality of Educational Opportunity 316 (1969) (The 
Coleman Report) with Report of Commissioner's Ad Hoc Group 
on School Finance, Department of Health, Education and Welfare, 
in Hearings Before the Senate Select Corum. on Equal Educa
tional Opportunity, 92nd Cong., 1st Sess., p. 8388 (1971). 
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scores on standardized tests). While perhaps a rele
vant indicator in some cases of the effectiveness of pub
lic school education, test scores are simply not relevant 
to a determination of whether children are being af
£o~ded equal ~educational opportunity by a State. On 
the other hand, there is no doubt whatever as to the di
rect relationship between expenditures and educational 
opportunities.18 .As the President's Commission noted: 

[M] oney builds schools, keeps them running, pays 
their teachers, and, in crucial, if not clearly de
fined ways, is essential if children are to learn. 
President's Commission xi. 

B. DISCRIMINATION IN THE PROVISION OF FUNDS FOR 
EDUCATION IS THE CRITICAL ISSUE 

There is an evident differenee between weaLthy and 
poor school districts. Wealthy dis~tricts often have well
trruined ~and experienced teachers, modern, well main
tamed facilities, new :and up-to.,date textbooks, first 
class libl'laries, Language laboratories, special art and 
music tClasses, rexperimellftal programs, -and a host of 
Other educational advantages. Poor districts fr.equently 
have under-trained and temporary teachers, dilapi
dated, often hazrardous f~acilities, old textbooks, inade
quate ~library facilities, no special ~classes or teachers 

18 Indeed, Appellants cannot quite bring themselves to consistency 
in their argument that money is irrelevant in providing educational 
opportunities, for they point out as evidence of their concern for 
education that in the period of 1960-1970 the ''increase in expendi
tures ... [in Texas] was from $750 million to $2.1 billion, while 
the numbers of students increased only 37%, so that expenditures 
per student doubled from $416 to $S55." (App. Br. 9). It is inter
esting that while the State found 1960's $416 per pupil too little, 
and hence more than doubled that figure by 1970, Plaintiffs' Edge
wood school district reached $416 for the first time ever in 1970-
and at that time was $439 below the State average. The figures are 
from Texas Research League, Public School Finance Problems in 
Texas 14 (1972). 
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for ·subjects such a·s art, music, or foreign languages, 
and overburdened administrators.19 Any parent, any 
~teacher, ·any student knows that in every one of the 
myriad of ways that distinguish a school from a place 
which merely serves to ke1ep ehildren off the street, 
money makes a critical diffef!ence. Re@ardless of 
whether Appellants acknowledge ~this, this )Court al
ready has. 

In Sweatt v. Painter7 339 U.S. (1950), this Court 
was called upon to decide whether the two r:wially ex
clusive law schools provided by the State of Texas, 
one for whites ·only, one for blacks only, met the test 
of "·substantial ~equality" as then required under the 
separate but equal doctrine. This Court held that the 
two schools were not substantiaHy equal: 

[W] e cannot find substantial equality in the edu
cational opportunities offered white and Negro law 
students by the State. In .terms of number of the 
faculty, var[ety of courses and opportunri.ty for 
speci.aliz~ation, size .of the student body, scope of 
the library, :avaHa·bil:iJty of l1aw review 1and similar 
activities, the [white only] University of Texas 
Law School is superior. What is mpre important 
the U Diversity of Texas Law School possesses to a 
far greater degree those qualities which are incap
able of objective measurement but which make for 
greatness in a law school. Such qualities, to name 
but a few, include reputation of the faculty, experi
ence of the administration, position and influence 
of the alumni, standing in the community, tradi
tions and prestige. It is difficult to believe that one 
who had a free choice between these law schools 
would consider the question c1ose. I d. at 633-34. 

19 See generally, Robinson v. Cahill, 118 N.J. Super. 223, 287 
A.2d 187 ( 1972). 
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Sweatt is on all fours with the current case. Substitute 
'·'rich districts" and "poor districts" for "white" and 
"Negro," and replace "1a w school" with "public 
school" and we have the ~situation currently facing 
the nation's school districts. As this ~Court held in 
Sweatt, schools whose disparities are as severe as those 
listed above-which AppeHants do not ~and ~cannot deny 
on ,the record before the Court-are unequal, and that 
inequality flows fr,om one source: discrimination in 
funding due to existing public school finance systems 
such as that of Texas.20 

20 Equally dispositive of Appellants' arguments as to lack of dis
crimination is this Court's decision in Gaston County v. United 
States, 395 U.S. 285 (1969). Gaston County sought relief from the 
provisions of the Voting Rights Act of 1965 which forbade the use 
of literacy tests under certain circumstances. The United States 
opposed the granting of relief on the ground that the reimposition 
of a literacy test would place a specially onerous burden on the 
black citizens of the county, since the county had traditionally 
maintained separate and inferior schools for blacks. 

This Court affirmed the lower court's refusal to allow Gaston 
County to reimpose a literacy test, finding that the black schools 
had been inferior to the white schools. The Court based its conclu
sion on several findings : 

1. the property tax base of the white schools was from two to 
five times that of the black schools (here wealthy Alamo 
Heights has over 6 times the property tax base of Plaintiffs' 
Edgewood district, App. 216, and variations of as much as 23 
times in property tax base between districts occur elsewhere 
in Texas); 

2. the teachers in the black schools were less qualified than 
those in the white schools, since 95% of the black but only 5% 
of the white teachers had emergency credentials (here the 
Plaintiffs' Edgewood district had 47% of its teachers on 
emergency certificates, while the wealthy Alamo Heights dis
trict across town had only 11%, App. 117); and 

3. the salaries of the black teachers rang·ed around 50% of 
thos~ of the white teachers (here Edgewood's salary scale was 
consistently around 80% of Alamo Heights', App. 118). 

The similarities to the present case are striking. 
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C. A CORRELATION BETWEEN THE POVERTY OF A SCHOOL 
DISTRICT AND THE POVERTY OF ITS RESIDENTS NEED 
NOT BE ESTABLISHED TO SHOW UNCONSTITUTIONAL 

DISCRIMINATION 

Appellants argue that the findings of the court below 
really show only a discrimination ~against school dis
tDi0ts rather than against individuals 21 and that there-

21 In fact, the court below found, based upon the evidence in the 
record before it-evidence which Appellants did not at the time 
contest-that in Texas the rich districts have the highest median 
family income and the poor districts the lowest. 337 F.Supp. at 
282; App. 259. 

In their attempt to do on appeal what they could not or would 
not do before the trial court, .Appellants rely on S. Goldstein, Inter
district Ineq1talities in School Financing: A Critical Analysis of 
Serrano v. Priest and Its ProgenyJ 120 U. Pa. L. Rev. 504 (1972), 
to attack the affidavit testimony of Joel S. Berke (App. 198). Pro
fessor Berke's affidavit demonstrated that, in Texas at any rate, 
property-rich districts and high family income go hand in hand. 
In his attack on the undisputed evidence before the court below, 
Professor Goldstein failed to note that, while the number of districts 
in the top (rich) and bottom (poor) categories is small, the number 
of students involved is not: the four poorest districts in the sample 
used by Professor Berke had over 50,000 students, 10% of the stu
dents in the entire sample. Furthermore, the direct correlation be
tween district wealth and familial wealth remains in effect when the 
lines are redrawn to leave 20% of the students in the top cate
gory (i.e., richest school districts) and 20% of the students in the 
bottom category (poorest districts). In short, the statistical correla
tion between rich districts and family wealth is true for all the 
districts at the top and bottom of the wealth chart. Hence the study 
supports quite adequately the court's finding that there is an 
affirmative correlation between poor districts and poor people. 

The attempts by Appellants to introduce new evidence before this 
Court illustrate perfectly the problems created when a party asks 
an appellate court to rely upon evidence not in the record. Not only 
does this tactic preclude the opposing party's effective rebuttal of 
the newly offered evidence, it allows the moving party to choose 
unrepresentative bits and pieces of the story. Here, for example, 
the Appellants rely on an article in the Kansas Law Review as 
demonstrating the absence of a relation between school district and 
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fore the court below was unjustified in holding such 
discrimination a violation of equal protection. (App. 
Br. 30-31). Despite Appellants' arguments to the con
trary, the fact .tha·t the .State has ·created and main
tained a .system which discriminates against groups 
rather than aga'inst specific individuals does not render 
such discrimination acceptab1e under the decisions of 
this Court. F·or :i:t is not, and never has been, a princi
ple of constitutional law that the State may freely dis
criminarte against .a variety of individuals if only it 
divides them into districis or groups. 

For example, in Reynolds v. Sims, 377 U.B. 533 
(1964), this Court struck down a legislative districting 
system which gave additional power to rural areas 
through a eounty representation system. ''One part 
of the State'' was given greater representation than 
';'1another part of rthe ~state." I d. at 562. The vice there 
was that the State system favored one district at the 
expense of another. Of ·course, the 1Court recognized 
in R·eynolds that the ~eal parties in interest, as here, 
were people---4here voters, in the case at bar school 
children and taxpayers-since the ultimate weight of 
discrimination against groups is borne by their mem
bens. See also Gra-y v. Sanders, 372 U.8. 368 (1963). 

Equally illust:r,ative is Bullock v. Garter, 405 U.S. 
134 (1972). 'T·he·re the ;State of Texas ha;d established 
a system of filing fees requiring candidates for office 

individual wealth. (App. Br. 22-23.) Yet Appellants fail to men
tion that an authoritative study done in 1970, and repeated in 1972, 
by the Pennsylvania Department of Education showed a 96% cor
relation statewide between school district and individual wealth. 
Report of the Pennsylvania Department of Education, Bureau of 
Educational Research (May 1970); Report of the Pennsylvania De
partment of Education, Bureau of Educational Research (August 
1972). 
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to pay up to $8,900 ~as ra prerequisite for appearing on 
the ballot. The Court, in rejecting the State's argu
ment that no discrimination ag.ainst identifiable indi
viduals was involved, struck down the 'Statutes at issue 
on the ground that they discriminated against "the 
voters supporting a particul1ar eandidate" who could 
not afford the filing fees, des:pite the absence of ''dis
crete ~and precisely defined segments of the eommunity'' 
who could be identified as the victims of the discrimi
nation. I d. at 144 . 

.And in Gordon v. Lance, 403 U.S. 1 (1971), this 
Court in describing Cipriano v. Houma, 395 U.S. 701 
(1969), and Gray v. Sanders, supra, stated that the 
''defect'' in the statutory systems there rut issue ''lay in 
the denial or dilution of voting power beeau.s:e of group 
characteris~ties-geogr·aphic location aud p~roperty own
ership .... " I d. at 4. 

Thus, a;s the ·Court has recognized, the discrimination 
against a group is, in effect, discrimination against 
ea;ch of its members because of their membership in 
the group. 

III. THE DISCRIMINATION AT ISSUE REQUIRES 
CLQS.E JUDICIAL SCRUTINY 

.Appellants and their supporters ~eon tend .that the 
count ·below ·erred in apply,ing a "compelling interest 
test'' ~in determining whether the discriminatory school 
financing system they defend amounts to ''invidious 
discrimination" in vioJati~on 10f the Fourteenth Amend
ment of the ~Constitution of ~the United States. They 
maintain that the discrd.mination invohned herein should 
be :Subject only to a so-called "rational basis" test. 
(A!pp. Br. 26-37.) Thus the Oourt is presented with 
pages ,of argument aligning the ''compelling interest'' 
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cases 22 on the one side .and the ''rational basis'' ·Cases 23 

on the other, with the AppeHants attempting to dis
tinguish the one from the other according to this label 
or that. 

But this Court's sophistication with equal protec
tion issues ha~s gone beyond ·tha·t point. For the real 
question, as this Court ha:s indicated, does not depend 
upon ~attaching labels brut upon the delicate baltancing 
·of interests required by the Constitution. Thus, the 
proper question to be asked in determining whether 
'Te:x!as' discriminatory sys.tem can pass constitutional 
muster is threefold, for the inquiry concerns : 

the chara·cter .of the classification in question; the 
d:ndividual interests ~affected by the classification; 
tand ~the governmental intereSttts asser,ted in support 
of the classification. Dunn v. Blumstein, 405 U.S. 
330,335 (1972). 

See also Weber v. Aetna Cas. & Sur. Co., 92 S. Ct. 1400 
(1972) ; Williams v. Rhodes, 39·3 U.S. 23 (1968) ; Car
rington v. Rash, 380 U.S. 89 (1965). 

Amici have discussed ·above the interests affected by 
the classification (education) and the ·character of the 
classifica:tion (school districrt weaLth) . 24 It remains to 
e:xJamine :the governmental~interests asserted in support 

22 E.g., Griffin v. Illinois, 351 U.S. 12 (1956); Harper v. Virginia 
State Board of Elections, supra; Bullock v. Carter, supra. 

23 E.g., Dandridge v. Williams, 397 U.S. 471 (1970); James v. 
Valtierra, 402 U.S. 137 (1971); Jefferson v. Hackney, 92 S.Ct. 1724 
(1972). 

24 .A.s indicated above, Appellants appear to argue that the ap
plicable ''classification'' is not wealth but geography. App. Br. 20. 
Amici are not interested in debating the point, since both classifica
tions are equally objectionable. See Reynolds v. Sims, supra; Gray 
v. Sanders, supra; Bullock v. Carter, supra. 
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of .the ~classiii0ation against the background of the dis
criminatory provision ·of educational~opporrtunities on 
the basis of school district wealth. Before doing so, 
however, :it is necessary to discuss the substantiality 
of the ,State interests required in order to justify the 
discrimination. 

Amici have demonstrated the relation ,of education 
to voting and the political process, a reLation his-tori
cally ac.cepted by ~all the United States, and rthe unique 
place of education in ·our society. Others argue, Amici 
think persuasively, that education is a "fundamental 
interest." 25 Amici have also .demonstl'lated that the 
discrimination involved here~the p~ovision of more 
money to the children of ri·ch school districts than to 
the children of poor ·ones-is substantial. This court 
has held such wealth discriminations ·to be ''suspec·t. '' 
Harper v. Virginia State Board of Elections, supra. 
However, Amici do not believe that the resolution of 
this case turns upon whether education is found .to be 
a ''fundamental interest'' or whether classification ac
cording to school district wealth is held '',suspect.'' 

The critical point is that educa,tion as a governmental 
function is singularly important rto the poHt1cal pr.o
cess and, as a result, is unique in its history and treat
ment by every State. Education is ·thus in a vastly dif
ferent position from all other government ''services,'' 
such ~as welfare,Z6 housing, 27 fire or poUce proteeti<on, 
sanitation, and the like. In addition, the discrimination 
against the children resident in poor :s-chool districts 

25 See Serrano Brief. 

26 See Jefferson v. Hackney, supra; Dandridge v. Williams, supra. 
27 See James v. Valtierra, supra. 
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is substantial and based upon .a factor-wealth--com
pletely extl'!aneous to educationa'l considerations . .At the 
very least, such a serious discrimination in the provi
sion ,of educrution deserv~es and requires 1that this Oourt 
look 0arefully into the rationale asserted to juHtify the 
discrirminrution. And upon ~such an examination, it be
comes clear that 'Texas not only would serve no ''com
pelling interest" by preserving its present discrimina
tory school financing system, but that it would serve 
no rational interest a~t all. 

IV. TEXAS HAS NO INTEREST-COMPELLING OR 
OTHERWISE-IN PRESERVING THE PRESENT 

IRRATIONAL AND DISCRIMINATORY 
SCHOOL FINANCING SYSTEM 

In all the various briefs filed by Appellants and the 
.Amici who support them, there is no a~ttempt made, 
ror ·obvious reas~ons, to ·explain the desirability or sense 
of providing funds £or education so that children who 
live in rich distriets re~cei ve more money to spend on 
€ducation (even though .their parents make less tax 
effort), while children who live in poor districts receive 
less money (even though their parents try harder) . 
Instead, the Appellants now :advance the claim that the 
discriminatory system i,s justified be0ause it is neees
sary .to provide '' lacal autonomy'' and ''local control.'' 
Under this argument, the existing system, with all its 
attendant inequities, is required in order to effectuate 
the .State's purposeful deeentrolizaJtion of public edu
·caJtion. The facts are ~otherwi:S-e. 

A. THE PRESENT SYSTEM IS IRRATIONAL AND UNWORKABLE 

In connection with their contention that the present 
system is necessary for local c;ontrol of the schools, 
Appellants .assert that ''The Texas plan is not the re-
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su1t of happenstance." (App. Br. 37). H·owever, an 
analysis of the e-volution of the Texas system reveals 
~that it---1along with the educational financing systems 
·Of most other States-is in faet the product of vir
tually complete happenstance. 

Texas adopted a ~system of local :financing of school'S 
in the last century when this nation was of substanti
ally .different composition than it is today. In the 
nineteenth century, inequa;Hties in wealth among school 
districts were not pronounced ~and the expenditures 
required for eduea:tion were comparatively modest. 
Therefore it is conceivable that local funding may have 
once made a good deal of sense. The ~con:ring of indus
rtrialization and mechanization in the rtwentieth century 
changed all that rapidly, however. In the space of a 
few decades there were vast differences in ability to 
support the schools where there had heen few before. 28 

By the 1920's i·t was commonly re0ognized by edu
erutors that something had to be done to prevent the 
total c-ollapse of the States' school :financing systems. 
For already the pattern l'a ter ~to emerge fully was be
coming clear: attempting to rely wholly ·On local dis
tricts to finance public ·educa:tion could not work. The 
pioneering work done by Strayer and Haig in 1923/9 

cited by Appellants to suggest that the eurrent system 
is the re•sult of repeated studies (App. Br. 36), came 
ito rthe •Conclusion that the S:tates had to ''equalize'' the 
vast inequities arising from the basic local property 
tax -based system. 

28 E. Fuller & J. Pearson, Education in the States: Nationwide 
Development Since 1900, p. 204 (1957). 

29 G. Strayer & R. Haig, Financing of Education in the State of 
New York (1923). 
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The ''foundation programs'' resulting from the 
Strayer-Haig study may well have eonstituted an ''en
lightened approach" in the 1920's when they were first 
developed, particularly in ·contrast to what ·came be
fore, but that in no way suggests that the crazy-quilt 
patchwork system that we now see was purposefully or 
~ationally created. 

By way of illustrating the irrationality of the pres
ent system, which Appellants suggest reflects the 
"judgment" of "legis1artive bodies" as to "wise policy" 
(App. Br. 25), let us assume that a 8tate legislature 
wished to start from sc:r:atch to devise a program to 
finance public education in the State. If the legislature 
started f]}om the pr-opos1tion that the 1State should 
provide a free public eduea1Thon to 1all its children, it is 
inconeeivable that it would establish a system p~ovid
ing that the monies ~raised W'Ould be disbursed to the 
loeal units administering the 'Schools in direct propor
tion to the value of the p]}operty within those units. 
Such a result would be inconceivable because there is 
no rational connection between the purpose for which 
the funds would be spent, namely, the education of 
children, and the value of real property in the geo
graphic unit responsible for utilizing the funds to edu
cate ·children.30 

As the President's Commission has stated: 

The process by which funds are raised and dis
tributed for public education throughout the 

30 The result would be even more clear where the geographic units 
were school districts, the boundaries of which have historically often 
been motivated by economic, racial or political considerations hav
ing nothing whatsoever to do with any legitimate educational pur
pose, let alone the raising of tax monies. See United States v. Texas, 
supra. 
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United States has, during the past century, evolved 
into a dense jungle of legislation, formulas, and 
procedures. More than that, whatever its initial 
intentions and results, it is no longer effective or 
equitable by the present criteria we apply to meas
ure public purposes. President's Commission 26. 

rrhu~ it is clear that the present discriminatory system 
is in no meaningful sense the product of a "policy" of 
"legislative bodies." Rather it is the ultimate in sheer 
happenstance, a product of historical accident. In fact, 
the Texas Governor's Committee on School Finance 
observed that the present system "almost defies com
prehension" and is based upon factors "a little better 
. . . than sheer chance, but not much.'' 31 Indeed, as a 
recent report dealing with another State's similar sys
tem of financing concluded: 32 

It is difficu!tt to eonceive of a less workable struc
ture, fraught with such po·ssibilities for inaction 
and lack of focus for leadership, :bhan the one ex
isting at the ~state level in education. 

B. UNLIKE THE PRESENT SYSTEM, THE SYSTEMS PER
MITTED BY THE LOWER COURT DECISION WOULD NOT 

INHIBIT LOCAL CONTROL OF EDUCATION 

I. Under the Present System, Local Control Exists Only 
for the Rich Districts 

The present system of school finance is not necessary 
for local control of ~the schools. In fact, the exact op
posite is true : the present sysrtem prevents meaningful 
local,control by all e:x:cept the richest districts. 

31 Public Education in 'rexas, 57, 48. 

32 Office of Planning Coordination, Michigan Bureau of Policies 
and Programs, A Chronology of Educational Reform 1 (1970). 
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Texa~s, like other States, has created school districts 
and made many of them poor : 

[ T] he case [is] unusual in the extent to which 
governmental action is the cause of the wealth 
classifications. The school funding scheme is man
dated in every detail by the California Constitu
tion and statutes. Although private residential 
and commercial patterns may be partly responsi
ble for the distribution of assessed valuation 
throughout the State, such patterns are shaped 
and hardened by zoning ordinances and other 
governmental land-use controls which promote 
economic exelusivity .... Governmental action drew 
the school district lines, thus determining how 
much local wealth each district would contain .... 
Serrano v. Priest, 5 Cal. 3rd 584, 487 P.2d 1241, 
1254 (1971) .33 

Having created and perpetuated rich and poor dis
tricts, the State then leaves it to such districts to go 
beyond the amount of the direct State grants ''as their 
desires and resources permit." (App. Br. 6). This, 
according to Appellants, is the essence of local control. 

The facts belie this contention. Plaintiffs' Edgewood 
district, taxing at the highest rate in San Antonio, was 
able to raise $37 per student in 1969·-70. Even with the 
State direct grant of $242 per pupil, Edgewood had 
less than half the funds available per pupil as did the 
average Texas school district.34 As a result of its pov
erty, Edgewood could not provide such essentials as 
adequate classrooms, sufficient library resources, or 
experienced teachers, and the district had to forego 

33 See also Van Dusartz v. Hatfield, 334 F.Supp. 870, 876 (D. 
Minn. 1971). 

34 See notes 3 and 18, supra. 
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progran1s available to richer districts.35 This occurred 
despite the fact that Edgewood's tax rate was the 
highest in its area. It was not Edgewood's "desire," 
or the ''lack of concern'' on the part of Edgewood par
ents, which made Edgewood unable to afford what the 
richer districts had. It was, quite simply, poverty. 

In contrast, Alamo Heights, a wealthy district also 
in San Antonio, although taxing itself at a lower rate 
than did Edge·wood, raised $412 per student and, in 
addition, received $250 in direct state grants in 1969-
70.36 Alamo Heights could afford the luxury of local 
control, of deciding where to spend the funds the State 
of Texas has given it. Edgewood had no such luxury. 
The simple fact is that the image of local control over 
financing of education is completely illusory for a dis
trict such as Edgewood because of its poverty. 

Nevertheless, Appellants contend: 

The Oourt below thought that the ·choice Texas 
gives to school districts was illusory since "poor" 
districts in reality have no choice. Even though 
they tax themselves heavily they cannot raise much 
money (337 F.Supp. at 284, App. 259). But this 
is not like Hargrave v. Kirk, 313 F.Supp. 944 
(M.D. Fla. 1970), vacated 401 U.S. 476 (1971), 
where the state made it impossible as a matter of 
law for a poor family ·or school district to provide 
an expensive education. Here the state has as
sured every child in every school district an ade
quate education. It leaves to the people of each 
district the choice whether to go beyond the mini
mum and, if so, by how much. In fact, every dis
trict in the state does go beyond the minimum 

35 App. 236-38. 

36 See note 3, supra. 
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foundation program (App. 57). Thus the people 
of each district do in fact have a choice and have 
exercised it. (App. Br. 35.) 

Contrary to Appellants' assertions, the present case 
is identical to Hargrave. In addition to making it im
possible "as a matter of law" for a poor school district 
to provide a quality education,37 Texas, like most other 
States, has made it impossible as a matter of fact by 
creating and maintaining property-poor school dis
tricts. 

2. The Systems Permitted by :the Decision of :the Court Below 
Allow Local Control for All Districts 

Under the standard proposed by the court below 
(whether labelled "fiscal neutrality" or something 
else), there are many ways in which Texas, or any other 
State, could structure its educational finance system so 
as to leave financing at the local level and at the same 
time eliminate the present interdistrict discrimination. 
Under the rule adopted by the court below, of course, 
this type of decision is, as it should be, left to the State. 

One method by which a State could retain local level 
financing is the so-called district power-equalizing ap
proach whereby the State would guarantee all the dis-

37 Texas, like Florida, imposes legal restrictions on the poor dis
tricts' ability to raise funds through the mechanism of statutory 
maximum limits on the tax rates which local districts may impose 
for education. The statutory maximum allowed for local taxing 
efforts varies aceording to the size of the school district, but is in 
most cases around $1.75 per $100 assessed valuation. Tex. Stat. 
Ann. arts. 2802g, 2802h, 2802i, and 2802i-1-2'802i-32, as amended 
by Acts of 1969, Ch. 889. Needless to say, such limits weigh lightly 
on the rich districts which can obtain substantial revenues at low 
rates. 
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tricts the same amount of revenue for any given level 
of tax effort. 38 Another method would be for the State 
to reapportion the local districts so that the value of 
taxable property within each district is approximately 
the same.39 Yet a third approach would he for the State 
to remove commercial, industrial and mineral property 
from the local tax roll, tax such property on a state
wide basis, and return the revenues to the local dis
tricts in a manner intended to equalize the disparities 

38 For a fuller description of how this system would work, see 
J. Coons, W. Clune & S. Sugarman, Private Wealth and Public 
Education 201-42 ( 1970). Appellants argue that this would be 
politically unattainable because the richer districts would block any 
changes in the financing system which operated to reduce the rev
enues which they can obtain for education without making com
paratively greater tax effort. Credibility is lent to this argument 
by the fact that it is precisely the political power of the richer dis
tricts coupled with the benefits they obtain from the existing sys
tem that is responsible, as Amici have discovered in their attempts 
to achieve reform of educational finance in their States> for the 
perpetuation of the existing discrimination against poorer districts. 
However, if the richer districts block enactment of legislative pro
grams aimed at leaving financing of education at the local level 
while eliminating discrimination in its results, the responsibility 
for any resulting loss of local control will fall on the very same 
rich districts which seek to defend the present system by contend
ing that its elimination will destroy local control. Appellants' posi
tion thus reduces itself to the proposition that if the courts elim
inate the unjustifiable benefits the rich districts obtain from the 
present system, those rich districts will, in response, destroy local 
control of public education. 

39 Appellants object that this method is impossible and not to be 
taken "seriously." (App. Br. 14). In fact, this type of reappor
tionment is taking place continuously as the number of school dis
tricts declines around the country. See National Education Finance 
Project, Alternative Programs for Financing Education 104-05 
( 1971). Indeed, the State of Texas routinely makes calcula
tions of similar complexity in conjunction with its current '' founda
tion'' program. See Public Education in Texas 45-58. 
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arising from variations in the value of the residential 
property remaining in the local tax base. Other meth
ods involving various combinations of the above with 
State equalizing funds obtained from sources other 
than local property taxes could be enumerated at 
length. All of these preserve local control, yet are 
consistent with the provision of a nondiscriminatory 
education. 

To be sure, it is up to the State under the lower 
Court's decision to determine whether education shall 
be financed or controlled locally or on a statewide basis. 
However, as Amici have pointed out above, school dis
tricts are now and always have been mere instrumental
ities of the State. Since any State could choose at pres
ent to finance education on a statewide basis and since 
the lower court decision does not oblige a State to fi
nance education in any particular manner, it is difficult 
for Amici to understand why any decisions which 
States might make in the future to finance education 
on a statewide basis can be considered to be a reduction 
of local autonomy compelled by the decision in this 
case. 

In any event, State decisions as to school finance 
systems do not go to the heart of local control. As this 
Court has recognized, local control of the public schools 
has numerous advantages in that it allows those who 
best know how the schools are operating to determine 
those aspects of the operation of the schools which 
can and should vary according to local conditions. 
Wright v. Council of the City of Emporia, 92 S. Ct. 
2196, 2206 (1972). Amici do not disagree with this 
premise. However, even if a State should elect to finance 
education on a statewide basis, that would not affect 1o
eal control over such things as ''curricular decisions, the 
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structure of grade levels, [and] the planning of extra
curricular activities .... " See I d. at 2211 (dissenting 
opinion of Mr. Chief Justice Burger). Nor would full 
State funding of education affect local decision-mak
ing power over personnel decisions, administration of 
the schools, or the allocation of the district's revenue 
among different educational objectives. In sum, even a 
Sta;te takeover of educational finance need not reduce lo
cal control over the public schools. 

As Amici have shown above, Texas' current system 
of school finance does not promote local control of pub
lic education and, furthermore, is neither rational nor 
workable. In fact, the current system, by depriving 
poor school districts of the funds to pursue programs 
readily available to the rich districts, precludes the 
poor districts from enjoying the benefits of meaning
fullocal control. On the other hand, the rule adopted 
by the court below is not only educationally sound and 
rationally based, but allows both the rich and poor 
districts the benefits of local control. It is evident, 
therefore, that Appellants' arguments that the State 
is pursuing the valid interest of promoting local con
trol in maintaining its discriminatory finance system 
are entirely devoid of merit. 

Accordingly, the State has no interest-compelling 
or otherwise-to justify providing educational oppor
tunities in a discriminatory manner based upon dis
trict wealth. In view of the educational interests and 
the nature of the discrimination involved, under the 
established constitutional principles discussed earlier 
this Court must conclude that the Texas school financ
ing system is violative of the Equal Protection Clause 
of the Fourteenth Amendment to the United States 
Constitution. 
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V. APPELLANTS' CONTENTIONS AS TO THE CATASTROPHIC 
EFFECTS OF AN AFFIRMANCE, OF THE LOWER 

COURT DECISION ARE WITHOUT MERIT 

The foregoing analysis has demonstrated that the 
Texas school finance system is, as the lower court held 
it to be, unconstitutional. Appellants and the Amici 
supporting their position, however, seek to avoid the 
impact of the constitutional requirements by assertions 
that an affirmance of the lower court decision would 
have catastrophic effects on State public education. 
Amici are in a particularly good position, as State 
Governors active in the area of school finance reform, 
to evaluate the accuracy of these predictions and have 
no hesitation in stating to this Court that such predic
tions are without merit. Appellants, and their sup
porters, make the following arguments, which Amici 
will discuss seriatim: 

1. Appellants maintain that nondiscrimination would 
require a tremendous increase in educational expendi
·tures. App. Br. 39-40; Brief Amicus Curiae of Mont
gomery County et al. 99-102 [hereinafter cited ~as 

Montgomery County Brie£].40 This is not so. While it 
is true that if a State chooses to equalize all schools at 
the level of spending now enjoyed only by the wealth
iest districts there would be an increase in educational 
outlays-although not a tremendous one-a State is 
free to choose the level of equalization to insure that 
there is little cost increase. The President's Commis
sion on School Finance has recently completed a study 
of this subject which included a thorough analytical 
treatment of the cost factors involved. 

40 Inconsistently, certain Amici also argue that the decision below 
will result in less funds being spent on education with resulting 
"enforced mediocrity" for the public schools. Montgomery County 
Brief 48-54. There is no justification in the record, or otherwise, 
for such a contention. 
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.According to the President's Commission, Texas, 
which currently spends over $1.5 billion annually on 
its schools, would increase costs no more than $40 mil
lion by converting to ·equalized schools if it chose to 
equalize payments at the 50th percentile.41 This 
amounts to an increase of around 2.6<fo-less than that 
required annually from inflation alone. Nationwide 
the figures are similar. Thus, in the United States, 
which spends $45 billion annually on education,42 the 
additional costs involved in equalizing at a 50th per
centile level amount to $1.3 billion, an increase in outlay 
of less than 3o/o. Of course, if 1States choose to equalize 
at higher levels-that is, in .Appellants' terms, decide to 
make high quality education available for all-the 
costs will increase. But even so, the increases required 
are not prohibitive. Thus, if Texas chooses to equalize 
at the 70th percentile, its increase in costs would be 
$92 million ( 6.1%) and at the 90th percentile that in
crease would be $2~63 million (17.5% ). 1Similarly, na
tionwide, the cost if all States choose to equalize at the 
70th percentile would increase by $2.5 billion (6%) and 
at the 90th percentile by $6 billion (15% ).43 

While .Amici do not submit that these are necessarily 
small figures, they do show that the order of magnitude 
of expenditures necessary to equalize our schools even 
at the level of the very best is not overwhelming and 
that to maintain a school system in which the overall 
quality is higher than the average now but which does 
not discriminate against poor districts need cost al
most nothing more than we are presently paying. 

41 2 Staff Report, President's Commission on School Finance Re
form, Review of Existing State School Finance Programs 15 ( 1972) 
[hereinafter cited as Staff Report]. 

42 President's Commission 11. 

43 Staff Report 15. 
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2. Appellants also contend that an equalized educa
tional finance system would not reflect local variations 
in such things as the cost of educational facilities, the 
needs of disadvantaged or exceptional students for 
special facilities, the local tax burden for services other 
than education, and the like. In this connection, Ap
pellants are particularly solicitous for the situation 
of the cities which, .Appellants claim, will actually 
lose educational revenues under an equalized system. 

Concededly, under the standard adopted by the court 
below, it is possible that a State could choose to adopt 
a system of public school finance that did not give 
weight to any of the above-specified variables. How
ever, .Amici, as Governors familiar with and active in 
the areas of school finance reform, believe that while 
such a result is conceivable, it is much more likely that 
any school financing system enacted to comply with 
the standard adopted by the court below will embody 
the type of sophisticated attempt to rationalize edu
cational financing exemplified by the proposed Cali
fornia statute reproduced as .Appendix B to the Brief 
Amicus ·CUriae of Richard M. Clowes, et al. In any 
event, the present Texas system takes into account none 
of the factors listed by .Appellants, and it is difficult to 
see what legitima~te ,S1ta~te intere1st is furthered by per
petuating a demonstrably irrational system of school 
financing on the ground that its replacement, while of 
necessity a significant improvement, might not be ideal 
from some points of view. 

3. Appellants also raise the spectre of a mass flight 
from the public schools by the children of those who 
already object to having their children attend school 
with blacks and other members of minority groups. 
(.App. Br. 46-47; Montgomery County Brief 51). Not 
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only is it singularly unattractive to propose that this 
Court trade off wealth discrimination in exchange for, 
eliminating racial discrimination,44 but this contention 
is factually erroneous. 

First, perpetuating discrimination against the poor 
in eduC'ational financing will hardly promote the use of 
the public schools to achieve ''a society that is not di
vided by artificial barriers of race or class or wealth.'' 
(App. Br. 47). On the contrary, it is preeisely the ex
istence of school districts in which high property val
ues, low tax rates and ample funding for public educa
tion coincide that is the principal cause of the creation 
of residential enclaves from which the black and the 
poor are excluded. Second, as the attempts to avoid 
desegregation have shown, the fact that persons who 
place their children in private schools are still taxed 
to support public schools operates as a, substantial de
terrent to "flight away from the public schools" by 
all but the richest. 

In closing this section of their Brief, Amici would 
re-emphasize that the constitutional standard adopted 
by the court below-correctly in our view-does nothing 
more than require the State to stop using a system 
which discriminates against the children residing in 
poor districts. It does not require that the State util-

44 This Court has heard similar arguments before. In. Monroe v. 
Board of Commissioners, 391 U.S. 450 (1968), the defendant school 
district attempted to justify its operation of a free· transfer system 
which resulted in the maintenance· of segregated sehools. This 
Court stated that: 

We are frankiy told that without tire transfer option it jB, 
apprehended that white students will flee the school system 
altogether. But it should go without saying that the vitality of 
these constitutional principles cannot be allowed to yield si'm
ply because of disagreement with them. I d. at 459. 
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ize any particular means of financing. Rather, it sets 
forth the basic constitutional standard and quite prop
erly leaves it to the State to make the policy decisions 
as to which of the many possible methods of school fi
nancing it will adopt. 

Consistent with the ;decision of the lower court, 
there are many financing arrangements the State 
could adopt. The basic structures of some of these var
iations include: 

1. A uniform formula, whereby the Btate grants 
each distriet the same amount per pupil; 

2. "P~ower equalizing," -whereby .the State assures 
that 'each di~strict receives equal funds for equal 
local tax effort; 

3. Variation by 0ost of servi~ces, whereby the State 
pays more to tho:se districts (generally urban 
ones) where costs ·are higher; 

4. Combina~tion formulae, whereby the State pays 
either a uniform amount under formul~a 1 or 
variable amounts under f,ormula 3 and allows 
the distriets ~additional leeway to spend more, 
for example, under formula 2. 

'The four type's of formul,ae mentioned above are merely 
a few ,of tnose available. 'There are, in addition, many 
other factors ~that ,the ~State could ·consider in 1adopting 
a par.ticular 'Mancing program. These include varia
tions in educational need (such as programs for the 
handi0a pped), educational innovation and experimen
tation, and municipal overburden (!that is, since urban 
a·reas .are harder pressed to provide all the necessary 
municipal services than are rur:al areas, the urban areas 
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may require additional aid). N~one of the formulae 
suggested above, nor ~the variations thereon, ar~e of 
great administrative difficulty ~nd any of them oou1d, 
based upon a State's policy decision as to how best to 
spend the funds available to it, form ~the basis of an wde
quate and constitutional school financing ~system. 

CONCLUSION 

The principal interest of .Ami·ci in filing this brief 
is to insure that 1this Court in the present eruse does not, 
in effect, endorse the existing defects in ~the financing 
of public education in the various Sta~te.s, including 
those governed by .Amici. .Amici believe, 1and the court 
below recognized, that the discrimination against poor 
children which results fDom such a sy;stem of ~school 
financing is in violation of the Equal Protection Clause 
of the Fourteenth .Amendment to the United States 
Constitution and must be eliminated. Each .AmicuS 
herein is presently engaged in ·drafting and seeking 
the passage of legislation which would elim.iooJte thus 
discrimination against poor children. While consti
tutionallaw obviously cannot be made for the purpose 
of supporting legislative re£orm efforts, it is equally 
true thaJt constitutional law should not thwart such 
efforts, particularly where, .aJS in the present area of 
school financing, the absence of legislative reform is 
attributable to the entrenched politicaiJ. power of per
sons who most benefit from the inequalities ~of the status 
quo . .As Amici have poinrted out elsewhere in this Brief, 
the standard applied by the lower court allows many 
possible school financing systems, ~the details of which 
1are properly to be filled in by the State ac0ording to 
its policy determinations. F~or the foregoing reasons, 
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Amici believe that the decision of the court below ·is 
correct .and should be affirmed by this OiOurt. 
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APPENDIX 

Table of State Provisions on Education and Other Services 

Consti-
tutional 

Educa- Recog-
tion nition Compul- Other Other 

Consti- of Rela- sory E:du- Services Services 
tution- tion of cation Constitu- Men-

ally Educa- Required tionally tioned in 
Man- tion to by Man- Constitu-
dated Voting Statute dated tion 

Alabama Yes Yes No Hospitals 
& 

Welfare 

Alaska Yes Yes No No 

Arizona Yes Yes No No 

Arkansas Yes Yes Yes No No 

California Yes Yes Yes No Welfare 

Colorado Yes Yes No No 

Connecticut Yes Yes No No 

Delaware Yes Yes No No 

Florida Yes Yes Yes No Health 

Georgia Yes Yes Yes 'No Slum Clear-
ance 

Hawaii Yes Yes No Welfare & 
Slum Clear-

ance 
Idaho Yes Yes Yes No No 
Illinois Yes Yes Yes No No 
Indiana Yes Yes Yes No Welfare 
Iowa Yes Yes No No 
Kansas Yes Yes No Welfare 
Kentucky Yes Yes No No 
Louisiana Yes Yes No Welfare 
Maine Yes Yes Yes No No 
Maryland Yes Yes No No 
Massachusetts Yes Yes Yest No No 
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Consti-
tutional 

Educa- Recog-
tion nition Compul- Other Other 

Consti- of Rela- sory Edu- Services Services 
tution- tion of cation Constitu- Men-

ally Educa- Required tionally tioned in 
Man- tion to by Man- Constitu-
dated Voting Statute dated tion 

Michigan Yes Yes Yes No No 

Minnesota Yes Yes Yes No No 

Mississippi Noa Noc No Health 

Missouri Yes Yes Yes No Welfare 

Montana Yes Yes No No 

Nebraska Yes Yes No No 

Nevada Yes Yes Yes No Welfare 

New Hampshire Yes Yes Yes No No 

New Jersey Yes Yes No No 

New Mexico Yes Yesd No Welfare 

New York Yes Yes Welfare Housing 

N. Carolina Yes Yes Yes No Welfare 

N. Dakota Yes Yes Yes No No 

Ohio Yes Yes No No 

Oklahoma Yes Yesd No Welfare 

Oregon Yes Yes No No 

Pennsylvania Yes Yes No Welfare 

Rhode Island Yes Yes Yes No No 

S. Carolina Nob Yes No No 

S. Dakota Yes Yes Yes No No 

Tennessee Yes Yes Yes No No 

Texas Yes Yes Yes No Welfare 

Utah Yes Yes No No 

Verm·ont Yes Yes No No 

Virginia Yes Yesd No No 

LoneDissent.org



3a 

Consti-
tutional 

Educa- Recog-
tion nition Compul- Other Other 

Oonsti- of Rela- sory E:du- Services Services 
tution- tion of cation Constitu- Men-

ally Educa- Required tionally tioned in 
Man- tion to by Man- Constitu-
dated Voting Statute dated tion 

W. Virginia Yes Yes No No 

Washington Yes Yes Yes No No 

Wisconsin Yes Yes No No 

Wyoming Yes Yes No No 

a Education formerly mandatory, Constitution amended after Brown v. Board 
of Education, supra, to make provision of educational services within the 
legislature's discretion. 

b Education formerly mandatory, constitutional provision repealed after 
Brown v. Board of Education, supra. 

c School attendance formerly compulsory, statute repealed after Brown v. 
Board of Education, supra. 

d Constitutional provision. 
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